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PREFACE 

TO THE [FIFTH EDITION. 

— ♦ — 

This edition of the -work of the late Mr, L. A. G-oodeve, 
which is intended to be a companion volume to the 
Author’s Book on the “ Modem Law of Real Property,” 
has been carefully revised and brought up to date. 

In the present edition the Editors have found it 
nocessary to re-write considerable portions of the book. 
Since the appoaranco of the last edition in 1901, codify- 
ing and amending statutes have been passed doaling 
with the law relating to Marine Insurance, Trade Marks, 
Designs, Patents, Companies, and Copyright; and the 
Editors have in consequence thought it desirable to 
re-write the chapters on Trade Marks, Patents, Com- 
panies, and Copyright, and portions of the chapters 
dealing with Ships and Policies of Assurance. 

In the chapter on Debts a few pages have been 
added, giving a concise hut — as the Editors venture to 
think — sufficient summary, for a work of this character, 
of the provisions of the Moneylenders Act, 1900. That 
part of Chapter XX. which deals with the various kinds 
of Death Duties has been much condensed and simplified, 
any detailed statement on this subject being considered 
unnecessary in a work primarily intlnded to deal with 
legal principles. * 
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iv PREFACE TO THE FIFTH EDITION, 

\ 

Adhoring to tho practice followed by them in the 
last two editions, the Editors have endeavoured, and to 
a large extent successfully, to prevent as far as possible 
any material increase in tho size of tho volumo, whilo 
incorporating all the new matter which ought to be 
added. 

References to all recent cases which havo a material 

» 

bearing upon the subject-matter, including those reported 
while the book was passing through the press, will be 
found in this edition; and it is hoped that tho work, 
though primarily intended for Students, will continue 
to be useful to practitioners. 

Tho subject Index has beon oxpanded, and each 
Index has been thoroughly revised and corrootod, by 
Mr. Neville Anderson and Mr. Huan Marins, to whom 
tho Editors are most deeply indebted for their valuable 
assistance. 

J. H. W. 

W. M. C. 

February , 1912. 
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THE MODERN LAW 

OF 

PERSONAL PROPERTY. 


CHAPTEE I. 

PROPERTY— POSSESSION . 

A ccohding to English Law, proporty (a) is divided into real and Chap. I. 
personal (6), personal property being again subdivided into chattels fn„ nm , n f " 
real and chattels personal. Beal property and chattels real are property, 
interests in land, and in this treatise we shall confine ourselves to 
the consideration of ohattels personal, that is, personal property 1 
other Ilian interests in land (c). 

The term “property” may be used to denote either things Chattels 
which are the subjects of rights, or the rights themsolvos (d). If per80Ila1 ' 
we consider chattels personal according to their nature, we may 
divide them into, (1) corporeal ohattels, i.e., those which have an oorporeai: 
actual physical existence, which are capable of being touched, tasted 
or handled, suoh as money in speoie, furniture, cattle, ships, and 
limber or minerals when severed from the land, and (2) incor- incorporeal, 
poreal chattels, i.e., those which have a mere notional existence, 
such as debts, including cash at a hank, Government stocks, sharosi 
and debentures of companies, patents and copyrights. On the 
other hand, if we consider them according to the rights that can be 


(a) See the meaning' of the term 
“Property," disousaed in M. L. B. P., 
pp. 6 et Mg ., and Campbell on Sale, 38 
H wg, 

(3) As to the origin and meaning of 
this division, see M. L. 11. P,, p. 7. 


(o) As to ohattels which by oommon 
law or custom are so far annexod to the 
land as to he descendible to the heir, 
see M. L. B. P. 11 ; as to fixtures, 
tb. 24. 

(d) See M. L. E. P. 6. 


G.P.P. 
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THIS MODERN LAW OF PERSONAL ERQMEBTY. 


Chap. I. 


Ghoses in 
possession. 

Ohoses in 
aoiaon. 


“Goods and 
chattels.’’ 


exorcised over them, it is convenient to divido thorn into Uiobo of 
which the owner has and those of which ho has not actual posses- 
sion. Personal chattels of the former class consist of corporeal 
ohattels in tho possession of fcho owner, and aro called “ chosos in 
possession;” those of the latter does, which are called ‘‘ chosos in 
action,” consist of corporeal ohattels not in tho possession of the 
owner, as, for example, when hired or lent to a slrangor, and of 
incorporeal chattels (e). 

Tho words “goods and ohattels” (/), at the time when these 
terms were introduced into English law, wore used to embrace 
all property not includod under ono or othor of tho terms “ lands, 
tenements, and hereditaments;” and they aro used in that Bonso 
at the prosont day as equivalent to personalty. 

Thu preoiso origin of the word “chattel” is obscure. Coko 
says (g), “ ‘ Goods,’ liens, bona, includes all chattels as well real 
as personal. ‘Chattels’ is a French word and signifies goods, 
which by a word of art wo call catalla." Blackslono says ( h ) 
that in tho Grand Coustumier of Normandy the word “ohattels” 
is used and set in opposition to a fief or feud, so that not only 
goods but whatevor was not a feud were accounted chattels. 

“ The words 1 bom et eatalla,’ jointly or soparatoly in our anoiont 
statutes and law writers, denote personal property of overy kind, as 
distinguished from real. Thus Magna Charta, o. 18, wliioli providos 
that the King's debt shall be first paid, and the residue remain to the 
executors of tho debtor, uses the words bona et catalla, . . . So tho 
statute 31 Ed. 3, slat 11, C. 1, which is in French, directs tho ordinary 
to depute the next frionds of an intestate to administor his goods, 
biens, and then proceeds to enact that the porsons deputed may have 
an action to recover, as executors, tho debts due to the intestate” (»), 


(«) See Colonial Bank r. Whvaney, 30 
Oh, D. 282. The different classes of 
ohoses in action ore discussed pool, 
Ohap. ix 

(/) As to what passes hy “ goods and. 
chattels ’’ in a grant, see Shep. Touch. 
97, 98 ; and in a will, Kendall v. Kendall, 
4 Russ. 370; 28 R. R. 120; that the 
phrase, as used in all Bahkruptoy Acts 
from that of James I. downwards, in- 
alndes ohoses in action, see Colonial Bank 
t. Whinney, 30 Oh. D. 280 ; and see the 
Bankruptcy Aot, 1883 (48 & 47 Viet, 
o. 52), s. 168. Gboses in action ore sot 
included in “goods, wares, and mer- 


chandises ’’ as used in tho Statute of 
Frauds (29 Car. 2, o. 3), s. 17 ; Humble 
v. Mxtohell, 11 A, & E. 205 , nor in tho 
word “goods ” in the Sale of Goods Aot, 
1883 (58 & 67 Viot. o. 71), and in tho 
Factors Aot, 1889 (62 & 68 Viot. o 45) ; 
and probably not in “goods,” in the 
Mercantile Law Amendment Aot (19 & 
20 Viot. o. 97); nor in “personal 
ohattels" in the Bills of Ssle Aot, 1878 
(41 & 42 Viet. o. 31), s. 4. 

iff) Oo. Litt. 1186. 

(A) 2 Bl. 385. 

(t) Par Abbott, C. 3., Bulloek v. Dodds, 
2 B. & Aid. 276 ; 20 R, R. 420. 
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The distinction between choses in possession and oliosos in Chap. I. 
action has always boon recognised by oar law (7c) ; and the iol- ^ 
lowing points of difference may be here speoially noted. possession 

i i 11‘ • i i i it Bud 1H &OtlOQ 

At common law, choses m possession have always been capable diatingufehed. 
of being assigned by delivory (Z), or by deed (to). On the other 
hand, ohoses in action are (with, a few exceptions) incapable at 
common law of being assigned (»). 

Prior to the Married Women’s Property Act, 1882 (o), a wife’s 
choses in possession, to which she was entitled in her own right, 
vested absolutely in her husband on the marriage. Her choses in 
action, if the husband reduced them into possession by receiving 
them or recovering them by action, belonged to him; if ho did 
not reduce them into possession, and the wife survived him, they 
remained her property. If the husband survived the wife, they 
, belonged to him on taking out administration to hor(p). 

Choses in possession could at common law ho seizod by the 
sheriff under a ft. ja. ; choses in action could not, prior to the 
Judgments Act, 1838 (g), he taken in execution (r). 

The rights that a man may have in ohaltols personal may be 
absolute, qualified, or possessory. He may have abs olute pr operty qualified', or 
in inanimate objects, including trees and vegetables, when P oaa0SEOi y- 
separated from the land (s), and in animals do mitai natu rae , namely, Anunals - 
those which we generally see tame and but rarely wandering aL 
large, and, if an animal of this naturo strays from his owner and 
is lost, the owner does not lose the property in it (Z). 

But a man oannot have absolute property in animals Jem 
nalitm : Coke says (u ): — 

“ Property qualified and possessory a man may have in those which 
are fern nature ; and to such property a man may attain by two 


(k) Sea per Lord Blackburn, Colonial 
Sank v. Whmney, 11 App. Gas. 439; 
firaot. lib. 1, o. 12, para. 3, fol. 75, & 
lib. 2, o. 4, para, 2, iol. 105. 

(2) Seeposi, Chapa, in., vx. 

(m) See post, Chaps, vx., vn. 

(«) Sea post, Chap. rx. 

(a) 46 & 46 Viot. o. 75. 

(p) See this explained par Cotton, 
L.J., in Smart v. Tranter , 43 Oh. D. 
687, 502. Hut, Chap. xzi. 

(?) 1 & 2 Viet. o. 110. 

(r) Beefiest, Chap, xvn 


* (s) As to emblements, see M. L, R, P., 
p. 23. As to who is entitled to timber 
improperly out, see the notes to Sat th v. 
Cotton, J W, & T. L. 0. 970. As to 
windfalls, see Sagot v. Sagot, 32 Boar. 
609; Emyuooit v. Eonymod, 18 Eq. 
306 ; It$ Samson, 28 Oh. D. 220 j Me 
Atnshe, 30 Ch. D, 486. 

(<) Ireland v, Etggins, Cro. EL 126; 
Ow. 93. See also Chambers v. Work- 
house, 3 Lev. 336. 

(it) The Case oj Swans, 1 Rep. 175. 
Seethe passage in the text commented 


1 ( 2 ) 



THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. I. 


Home. 


Free Wanen. 


ways, by industry, or ratione impotenlics et loci; (1) by industry, as 
by talcing them, or by making them mansueta, i e. , manui assueta, 
or domestica, is., domui assueta ; but in those which are /arm natures, 
and by industry are made tame, a man hath but a qualified property 
in them, soil so long as they remain tame, for if they do attain to 
their natural liberty, and have not aninum revertendi, the properly 
is lost; (2) ratione impotentia et hoi : as if a man has young shovelers 
or goshawks, or the like, which are force natures, and they build in 
my land, X have possessory property in them, for if one takes them 
when they cannot fly, the owner of the soil shall have an action of 
trespass. Quare boscum mum fregit, et tree pulhs espervor mor', 
or ardear' mar' pretii tantum, nuper in eoi' b'osoo nidificant', cepit, 
et as por fan’ ; ana therewith agreeth the Regist. and F N. B. 8G, Tj , 
and 89, It.; 10 Ed. 4, 14; 18 Ed. 4, 8; 14 H. 8, 1 b ; Stamf. 2d b 
&o.; vide 12 H. 8, 4, and 18 H. 8, 12.” 

“But when a man hath savage beaets ratione privilegii, ns by 
reason of a park, warren, &c., he hath not any proporty in the deer, 
or conies, or pheasants, or partridges, and therefore in. an action, 
Quare paroum, warrennum, db., fregit et intrav' et 3 damas, lepores, 
auniculos, phasianos, perdices, cepit et asportavit, he shall not say 
suos, for he hath no property in them, but they do belong to himj 
ratione privil, for his game and pleasure, so long as they remain! 
in the privileged place ” 


The word "Property," when applied to animals feres naturce , 
including game, while they continuo in their wild slato, moans 
no more than the exclusive right to catch, kill, and appropriate 
such animals; and this right is said to exist either rations soli or 
ratione privilegii. 


“ Property ratione soli is the common law right, which overy owner 
of land has, to kill and take all such animals fern natures as may 
from time to time be found in his land; and, as soon as this right is 
exercised, the animal so killed or caught becomes the absolute pro- 
perty of the owner of the soil. Property ratione privilegii is the 
right which, by a peculiar franchise antiently granted by the Crown 
by virtue of its prerogative, one man may have of killing and taking 
animals /eras natures in the land of another (x); 'and, in like manner, 


on by Lord Westbury, 0., Skies v. 
Si ggs, 11 H. L. 0. 631. See also Suri- 
nam v. Moclett, 2 B, 4 0. 034; 26 
R. R. 691 ; Soulstm's Grot, 5 Sep. 1046; 
Coke's 4th Instit. 306 ; M. L. R. P. 28 ; 
Culm v. j Pagett, 12 Q. B. D. 60 ; Aplm 
y. Sort iti, [1893] 2 Q. B. 67 ; Sarper v. 
Marshs, [1894] 2 Q. B. 319 ; Threlieli v. 
Smith, [1901] 2 K. B. 531. 

(to) The allusion appears to be to what 
is known as the franchise of Free Warren 
(see Elph. N. & O. Interp. 629, s.v. 


Warren; ib. 660, e.v. Sorest). But it 
would seem that a grant of Free Warren 
was always limited to a right in respect 


self and did not extend to the lands of 
other persons; v. Parians, 2 Or. 

& J. 279, 302, But a man may alien 
the land and retain the privilege of 
warren (Sutton y. Moody, 1 Ld, Raym, 
251), or he may alien the warren and 
retain the land, and thus one may have 
free warren, in the land of another. 
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tie gamo when killed or taken by virtue of this privilege, beoomos Chap. I. 
the absolute property of the ownor of the franchise" (y). 

Tho notion that the Lord of a Manor, as such, has any right 
of sporting over lands othor than his own, is exploded ( 2 ). 

If a man starts game on his own land and pursues it into- the 
lands of another, and there kills it, the property remains in 
himself (a). 

When gamo is taken or killed by a person without authority Game killed 
from the person entitled to do so, the rules at common law are authority 
the following (&):— 

(1.) If A. starts game on the lands of B , and takes and kills 
it there, it belongs to B. 

(2.) If A. starts game on the lands of B., and takes and kills 
it on the lands of 0., it belongs to A. (although he is a 
wrongdoer). 

(3.) If A. starts gamo in a forest or warren belonging to B., 
and Mils it on the lands of G., it belongs to B. 

Of these rules, (1) and (2) appear to apply to all animals 
feres nalum at the present day. Mr. J. Williams (c) doubts 
whether the socond rule has not been altered by the Game Act, 

1831 (<*), s. 36. 

At tho present day, the oooupier of land has, subject to any 
rights reserved by contract, and to the rights of the owner of a 
forest or warren, the right to take and kill game(e). By the 
Ground Game Aot, 1880 (/), the right to take and kill ground 
game (i.e., hares and rabbits) is vested in the occupier of the 


Bee 2 Bl. 28 ; Satire v. TeU, 2 W. Bl. 
1151 ; Carnarvon v. Yilleboit, 13 M. 
& W. 313 ; Oam. Dig. Chav (D.) ; 
7. B. 3 Han. 6, 13 B., pi. 15 ; Wil- 
liams on Bights of Common, p. 238. A 
warren imports some kind of enclosure 
for the purpose of confining animals 
within, it ; and the reason why none oan 
havo a park, chase, or warren without 
the Bung’s licence is said to be that “it 
is quoiam mode to appropriate those 
oreatures which are face natures et 
nulhiis in bonis and to restrain them of 
their natural liberty .... but for 
hawking, hunting, tko., thero needs no 
licence, for every one may, in his own 
land, use them at his pleasure; ” Case 


of Monopolies, 11 Bep. 872. See further, 
as to free warren, Herbert on Prescrip- 
tion, pp. 100, 140. 

(y) Per Lord Westbury, C., in Slades 
v. Etffls, 11 H. L. 0. 631. 

(e) See Sowtnhj v. Smith, L. B. 9 0. P. 
532, 533, per Cookbum, O.J. 

(«) 2 Bl. 418. 

(2) Slades v, Elggs, sup. ; Sutton v. 
Moody, 1 Ld. Eaym. 250 ; 12 Mod. 145. 
(o) WmB. P. P. 143. 

(d) 1 & 2 Will. 4, o, 82. 

(*) lb. 

[f] 43 & 44 Viot. c. 47, as amended 
by 6 Edw. 7, o. 21. See Morgan v. 
Jackson, [1895] 1 Q. B, 885 ; Anderson 
v. Ft oars, [1800] 2 ft. B. 287. 
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Chap. 1. 


Movables and 
immovables. 


Succession to 
movables on 
death. 


laud, as incident, to and inseparable from Ilia occupation, con- 
currently -with any other person entitled bo to do. 

By the Wild Birds Protection Acts, 1880 to 1902 (g), a closo 
timo is provided, during which it is unlawful to kill or take any 
wild bird. 

Property can also be divided into immovable and movablo 
things; immovable things consisL of real property and chattels 
real, movable things consist of personal property exclusive of 
chattels real, and include choses in aotion(i%). 

Tho succession to movable property (i.e., to personal property 
excluding leaseholds for years) on the death of tho owner is, in 
general, regulated by tho law of the country in which he is domi- 
ciled at tho date of Ins death (£), not by tho law of tho country in 
whioh the property is situated; this is expressed by the maxim— 
“mobilia sequuntur personam" (Ic). 

For instance, if a man dies domiciled in France, loaving mov- 
able property situated in England, the rights of tho persons who 
become entitled to it on bis death are determined by the law of 
France, not by that of England. It must not, however, be sup- 
posed that the law of France is of any authority in England; all 
that we mean is that it is part of the law of England that in this 
case the rights of the parties shall be determined by the rules of 
French law (l). 

Leaseholds for years are, as a matter of fact, immovable, and 
the maxim mobilia seqmmtvr personam does not apply to them 
H they are situated in England, English law is applioable to 
them, and, on the death of the owner, the rights of all parties are 
determined by that law, not by the law of his domicil (m). 


(g) 43 & 44 Viet. o. 35 ; 44 & 45 Viot. 
o. 51 ; 57 & 68 Viot. 0 . 24 ; 69 & 60 
Viot. o. 56 ; 2 Edw. 7, c. 6. 

(A) Sea this discussed M. L. R. P. 6. 
(«) Eftohn v. IPijhe, 10 H. L, 0. 1 ; 
Suing v. Ort-JSunng, 0 App. Cm, 34. 
See post, Chap. xx. 

(A) WhttUr v. Hume, 7 H. L. 0. 124 ; 
Sawmill v. Somenille, 5 Ves. 760 ; 6 
R. R, 165 ; Re De Nicela, [1898] 2 Ch. 
60 ; [1900] A. C. 21. The maxim ‘'is 
a brief form of stating the principle that 
a person’s movable property is for many 
purposes, and especially when it is dealt 
with as a whole, considered by a Action 
of law as situated in the oountry where 


its owner is domiciled, and therefore 
subject to tho laws of suoh oountry ” , 
Dioey, Domioil, 167. But the efleot of 
an individual assignment of movables 
re mainly governed by the law of the 
oountry where the thing ia situated (lex 
Mitts) : ibid. 157, 265 ; or where the 
transform made : Alml v. Smith, [1802] 
1 Oh. 238. 

(7) See this discussed in an Article by 
Professor Dioey, 6 Law Quarterly, 1. 

(*»} Ji eke v. Czrbery, 18 E(j. 461, 
Dimm v. Zauison, 41 Ob. D. 394 ; Pepin 
v. Sruym, [1902] 1 Oh. 24 ; Me Moses, 
[1908] 2 Oh. 235. See M L. R. P. 17. 
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Tlio studont may have some dilfioulty in seeing how it is that Chap. I. 
the devolution of a choso in action on the death of its owner is 
determined by the law of his domicil. He may object that it 
can only be recovered by an action against the debtor, and that 
thorofora tho law of the plaeo whero that action has to bo brought, 
presumably tho place where tho debtor is domiciled, ought to 
prevail. No doubt that is the law which regulates the remedy for 
recovery of tho chose in action; hut the question how the thing 
is to bo recovered is different from the question what is to be 
done with it when recovered; and it is the latter question whioh 
has to bo determinod by the law of the domicil of the deceased 
creditor. 

Personal property, i.e., movable property and chattels real, 
upon the death of the owner domiciled in England, in the absence 
of testamentary or other disposition, devolves Upon an adminis- 
trator appointed by the Court, and, after providing for the pay- 
ment of the debts of the deceased, is distributed among his next 
of kin according to the Statute of Distribution (w) . 

Movable property, that is, personal property (excluding chattels 
real), is not tho subject of tenure, hut of absolute ownership, and, personal, 
thorefore, cannot be held for an “estate" (o). Although, in 
assigning an absolute interest in personal property, it is usual 
to assign it to A., “ his exeoutors, administrators, and assigns ” 

(as an estate in land in fee simple is limited to a man, “ his heirs 
and assigns"), a conveyance to A. simply, without adding “his 
executors, administrators and assigns," is equally effectual If Settlements 
it is desired to give only a limited inLerest, or to orealo interests property, 
in succession in personal proporty, the interposition of trustees 
is ncocasary, and the whole legal interest is vested in them, the 
beneficial interests being defined by a declaration of the trusts 
upon which they are to hold tho property. For mstanco, sup- 
posing a man about to marry desires to settle a sum of stook for the 
benefit of hie wife and the issue of the marriage, he transfers it 
into the names of trustees, and by the settlement declares that it 
shall he held by them on certain trusts, as for example, on trust 
to pay the income to his wife during the joint lives of himself 
and his wifo, then to the survivor for life, and after the death of 


(») 22 & 28 Oar. 2, o. 10. See post, “ personal estate” is sometimes need to 
Chap, jx, denote personal property, in contradis- 

(o) See H. It. B. A 80, The phrase ttnotion to real estate. 
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Chap. I. tho survivor, on trust for tho issue of tlio marriage on aUaining 
Exeoutoi’) majority, equally, or as the paronls may appoint, with, powers 
bequests of maintenance, education, and advancement in the meantime. 

Bui, in the case of disposition by will, (lie gift may be made 
diraotly to tho successive takers, who, therefore, Boom to lake 
interests analogous to successive estates in land; but there can be 
no remainder in a ohattel, real or personal; and in such oases the 
legal view ie that the whole property vests in the first taker and 
shifts, on the determination of his interest to the person next 
entitled. Such dispositions arc often called executory bequests; 
and the Court will interpose for the protection of the successive 
interests, and thus preserve the property during the subsistence 
of tho limited interests for the benefit of the person ontilled to the 
absolute interest (p ) , The nature of the property may prevent 
tho possibility of tho creation of future interests; thus, under a 
specific gift of articles qua ipso um consumuntur, they vest abso- 
lutely in the tenant for life or first taker, unlosB personal use by the 
tenant for life is not contemplated, or unless Lhoy form part of 
a stock in trade (q); and evon then the interest will be held to be 
absolute if the taker is not to be liable to account for any diminu- 
tion or depreciation in the stock (r). A limited interest of the 
nature of an estate tail cannot be created in personally; an attempt 
to do so gives the absolute interest to that person who, if the 
subject-matter were realty, would be tho first tenant in tail. 

11 For,” says Blackstone (a), “ this, if allowed, would lend to a 
perpetuity, as the devisee or grantee in tail of a chattel has no 
method of barring the entail; and therefore the law vests in him 
at once the entire dominion of the goods." 

Probably the truo reason is that personal property is not a 
tenement within the meaning of the Statute De Donia(i). 
Perpetuity. The rule against perpetuities, that is, against deferring the 
vesting of an absolute interest in property boyond a limited 
period, applies equally to real and to personal property; and 
therefore personal property may not, any mote than real property, 
he so disposed of os to render the corpus inalienable for a longer 
period than a life, or a number of lives, in being at the time of 
the dieposition, and twenty-one years afterwards, with a further 

(j>) Jarman on Wills, Oh, 38, s. 3. (»•) Breton v. Moekett, 9 Oh. D. 96, 

(j) H, ; and Theob. on Wills, Ch. 47, («) 2 Bl. 398. 

S. 1. \t) SaeH. L.R, P. 83. 



PROPERTY. 


period of gestation wliero gestation in faot exists (u) . As in the Chap. I. 
case of realty, the periods during which incomo of personalty 
may be accumulated oro prescribed by tho Thellusson Act and 
the Accumulations Act, 1892 (%). 

Personal property may be owned by several jointly, or in Ownership, 
common, or it may bo owned by one in severalty, in the same common, or 
manner as real property (y) . Blaokstone says(s): — temA 

" If a horse, or other personal chattel, be given to two or more, 
absolutely, they are joint-tenants hereof; and, unless the -jointure be 
severed, the same dootrine of survivorship shall take place as in 
estates of lands and tenements. And, in like manner, if tho joinluro 
be severed, as by either of them selling his share, the vendee and the 
remaining part-owner shall bo tenants in common, without any jus 
aecrescendi or survivorship. So also, if £100 be given by will to two 
or more, equally to be divided between them, this makes them tenants 
in common; as the same words would have done in regard to real 
estates.” 

Tho maxim jus aecrescendi inter mercatoies locum non habel Paitnaiship. 
expresses the rule of law that there is no right of snivivorship in 
chattels belonging to partners (a). In truth, the share of each 
partner is not a share in any specific asset or any specific part 
of tho assets, but is his sharo of what will ultimately coma to 
him when the accounts are ascertained, and when the partners 
who are to contribute have contributed, and the assets are got 
in, the debts paid, and the property realised (b) . 

Qo_ -owna rship,. in which we include joint tenancy and tenancy 
in common, must be carefullyjiistinguished from partnership. 

It is not easy to give a truo definition of partnership. Porhaps 
the best description that can be given of partnership is that it 
is the relation subsisting between persons who have agreed to 
combine their proporty, labour, or skill, in some business, and 
to share the profits and losses thereof between them(c). The 
definition in the Partnership Aot, 1890 (d), is os follows: — 


(u) Baa M. L. R. P 293 ; Re Mot dee, 
[1902] 2 Ob. 660 ; Me Mamet and Sent, 
[1910] 2 Ob. 85. 

(ie) 39 & 40 Geo. 3, o. 08; 65 & 68 
Ylot. a. 68. See M. L. R. P, 306 et teg. 

(y) M. L. R, P. 227. Sea Sybrg v. 
Btmdelaar, [1892] IQ B. 202. As to 
eerartmee, see St Wtlfo, [1891] 3 Oh. 
59. 


(s) 2 Bl. 390. 

(a) Co. .Lilt, 182s. 

(J) Mer James, L.J, in Aslmoilh v. 
Butin, 15 Ch, D. 370, and see UeXtmn 
V. Stmth (1), 86 Oh. D. 436. 

(e) Lindley on Partnership, 10; Pol- 
look on Partnership, 3. 

(<j) 63 & 64 Yiot. o. 39, s. 1 (1). 
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Partnership 
distinguished 
from co- 
ownership. 


“ Partnership is tho rotation which subsists between persons 
oarrying on a business in common with a view ol profit.” Tho 
-mere sharing of gross profits, with or without a common interest 
in tho property whence the profits come, does not create a partner- 
ship (e). Thus, an agent paid by his commission on the rccoipls is 
not a partnor with his employer. It used to bo considered that 
an agreement to share net profits, without more, constituted a 
partnership; bufc it is now decided that the question whether 
a partnership musts, depends on the intention of the parties as 
shown by the wholo feels of thajjase (/)., 

The piineipal differences between cQrOwnership and partnership 
are stated by Lord Lindley as follows {§)'■ — 

' . 7i 

1 Co-ownership is not necessarily the result of agreement Part- — 
nersbip is „ 

2. Co-ownership does not necessarily involve community of profit 
or of loss. Partnership doos. 

3 One co-owuor can, without the consent of tho othors, transfej 

his interest to a stranger, so as to put him in the same position as 
regards the other owners as the transferor himself waa before the 
transier. A partnor cannot do this. > 

4 Ono co-owner is not, as suoh, the agent, real or implied, of 

the others A partner is I 

5. One co-ownor has n o lien . on the thing owned in obminon for 
outlays or oxpensos, nor foTwFat may bo due from the others as tboir 
share of a common debt. A partner has. I 

G One co-owuor of land is entitled to have it divided between 
himself and co-owners, but not (except by virtue of a roo^nt statute) 
to have it sold against their consent. A partner hasnD right tp 
partition, in specie^ but is entitled, on a dissolution, foihavo the 
partnership property, whether land or not, sold, and theuprooeeds 
divided. \ 

7. As between the real and personal representatives of a deceased 

eo-owner of freohold land, the equitable as well as the legal intenpst in 
his share is real, estate ; whilst, as between the real and persona!! re- 
presentatives of*a deceased partner, the equitable interest in qjds 
share of partnership freehold property is treated as persojiaLesta®, 
although the legal interest in it is roal estaie " \ 

8. Co-ownership not necessarily existing for the sake of gain, and A, 

partnership existing for no oilier purpose, the remedios, by way of \ 
aoco unt a nd otherwise, which one co-owner has against the others, 
are~in many important respects different from, and less extensive \ 
than those wliioh one partner has against Mb oo-partnerb. ', 


(e) 58 & 64 Viet. o, 39, a. 2 (2), Dms v. Darts, [1894] 1 Oh. 398 ; Mo 

{/) Poole]/ v. Dm or, 6 Oh. D 468 ; Pontiff, [1896] 2 Q,. B 484. 
liadclcy v Consolidated Pank, 38 Ob. 1). (^) Lindley on Partnership, 26. 

238; Partnership Ant, 1890, s 2 (3); 
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Tho Arm is liablo, m ollior words, the partners are jointly 
liable (h), and in the oaso of mercantile contracts (at all events) 
oaoli partner is severally liable, for all debts and obligations in- 
curred in the usual course ol partnership business by or on behalf 
of tho firm; but now, subject to the conditions prescribed by 
the Limited Partnerships Act, 1907 (i), a person may become 
a “limited partnor” in a “limited partnership ’’ so as not to be 
liable beyond the amount which lie has contributed as capital. 

It nScd hardly be said that a partner is not liable to creditors 
of the firm in respect of any liability incurred by the firm before 
he became a member of it, or after lie ceased to be a member 
if due notice has been given of tho dissolution of partnership. 
A person who is in fact, though not known to tho public to be, 
a partner, is liablo to creditors of the firm, and a person who 
holds himself out to be a partnor whereby credit is given to the 
firm, though he is not a partner, is liable to creditors of the firm 
in the samo mannor as if ho were a partner. 

The hardship caused by the rule that an interest in the net 
profits of the business might mako a man liable to third parties 
as a partner gave rise to an Act (known as “ Bov ill’s A ct” (k)), 
passed in 1865. This Act was repealed and its provisions 
substantially ro-onactod by the Partners hip A ct, 1890 (l), which 
provides that the receipt of a debt by instalments or otherwise 
out of the accruing profits of a business (ot); or a contract for the 
remuneration of a servant or agent by a share of the profits (n ) ; 
or the recoipl by way of annuity by the widow or child of a deceased 
partner of a portion of the profits (o); or the loan to a person 
engaged or about to engage in business on a written contract that 
the lendoi should receive a rate of interest varying with the 
profits, or a share of tho profits (p); or the receipt by way of 
annuity or otherwise of a portion of the profits in consideration 
of the sale of the goodwill ®f the business (g), does not of itself 
make the creditor, servant, agent, widow, ohild, lender, or vendor 
a partner in the business or liable as such; but that, on the 


Chap. I. 


Liability d 

S era for 
of fem 


"limited 

partner.” 


BoyiU’e Aet. 


Loan in 
consideration 
of share of 
profits. 


(A) It meat bo remembered that in 
English law, ths firm is not an entity in 
the nature of a corporation, and has no 
existence distinct from the individuals 
oompoeing it. See B. S. 0., Order 
XLTI.IIa , putt, p. 331. 

(») 7 Edw. 7, 0. 24. 

(A) 28 & 29 Vrot. o. 86. 


(!) 63 & 64 Viet. o. 39. 

(in) 8. 2 (3) (a). 

(«) S. 2 (3) (i). 

(o) S. 2 (3) (o). 

(jj) S. 2 (8) (d). He Young, [1898] 2 # 
Q. B. 484. 

<«) S. 2 (3) (e). 
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Chap. I. 


Joint o’hoeo 
in aotion. 


PoneeflBion 


Possession 
de facto. 


bankruptcy or insolvency of the borrower under such a contract 
(whethor written or oral (r)), or of the buyer of the goodwill on 
such, terms, the lender or the seller of the goodwill shall not be 
entitled to recover 'anything until tho claims of all other creditors 
for value have been satisfied (s). 

When a chose in action is in joint names, for instance, stock 
in the public funds in the names of two trustees, the legal right 
is in the survivor dlone (t), though he may be responsible to others 
in equity. 


Possession. 

“Mrf t * 

The word “ possession ” is ambiguous (m) Its popular meaning 
does not oxactly coincide with either of its legal moaninga, and it 
has more than one legal meaning. “In common speech, ’’ says 
Sir F. Pollock, “a man is said to possess, or be in possession of, 
any thing of which he has the apparent control, or from the use 
of which he has the apparent power of oxcluding others” (a). 
For instance, a thief is in possession of a ooaMjhat he has carried 
off, though the true owner is entitled to the possession of it. A. 
lends a book to B.; here ,3. is lawfully in possession, hut ho is 
bound to give up possessijn to A. when A. demands it. In caoh 
of these cases there is tfy 'danger of confounding the rights of the 
person who is in fact 4 a possession with the rights of td- person 
who has a right to possession, either absolu.e, or subject only to 
the performance of p .condition, i.e. (in the case that we have last 
mentioned), that of demanding possession. 

“ Possession,” in its legal meaning, is used for— 

(1.) Do facto possession; 

(2.) Possession .in law. 

“Dejactp” (or “ actual’*} possession means effective occupation 
or control, manifested by some outward act. What amounts to de 
facto possession depends upon the nature and position of tho thing 
possessed, and the intention with which the act was done. The 
acts by whioh I manifest the possession of the coat that I am 
wearing are of a very different nature from those by which I 

(r) Be lo r t, [1897] 2 Q. B. 496, («) Bourne y. Foskoole, 18 0. B. N. S. 

(s) 8, 3. See, generally, Lindley on 616 ; Zyttt v. Kennedy, 18 Q. B. D. 796. 

Partnership, 81 et seq. ; JBadeley v. Con- (x) Pollock and Wright on Posses- 
sohduted Bank, 38 Ch. D. 238. won, 1. 

if) Oi'otsfieltl y. Such, 8 Ex. 825. 
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maniieat my possession of a seat in my garden. Prima fade, the Chap. I. 
act oi wearing the coat is a strong manifestation of my posses- 
sioa; but, if I wont to a vendor of ready-mado clothes and tried 
on a coat to see whether it fitted me, the circumstances would 
show that the act of wearing the ooat was not intended to mani- 
fest my possession of it. 

The possession of a house or land carries with it, in general, 
possession of everything attached to or in or upon or under that 
land or house, and, in the absenoe of a better title in another, the 
right to possess it (y). 

A common case, in which tho circumstances show that an out- 
ward acl is not intended to amount to a claim to possession, is 
where the person apparently having de facto possession holds, and 
admits that he holds, that possession for some other person, as 
where a servant holds it for his master (z), or where a bailiff holds 
property taken under a distress (a) . In a case of this nature the 
word “custody” is sometimes used instead of “possosBipn.” We 
speak of a servant having “ custody “ of the things placed in his 
chargo by his master, and of goods seized under the distress as 
being in tho “custody” of the law'. 

Possession m law is— Poskmou 

(1.) Where a person has the de facto possession and no other 
person bas_or can without his consent aoquire the right 
to the possession. This indudes the common case of 
the owner being in possession 
(2.) Where a person has the de facto possession, and has the 
manifest intention of excluding every other person 
from tho de facto possession, notwithstanding that 
another poraon has the right to the possession. This 
is the case where a thief is in possession of a thing 
that ho has stolen. He manifestly intends to exclude 
every other person from possession; yet the owner 
has the right to the possession. 

(3.) Whore a person has the de facto possession with the_con- tm 
eont of the owner. This is the oase where a man has W.. 
hir ed or borro wed a chattel, where it is pledged t o Mm, 


Iff) S. Stafford Co. v. Shannon, [1896] 
2 Q. B. 44 ; loii's Trustee v. <?. E. E, 
Co., [1908] 2 K. B. 54; [1909] A. 0. 
109. See Johnson v. twktomy, [1907] 
2E. B. 437; [1908] 1K.B. 1. 


(=) Per Hardwioke, O., Ward v. Tumor, 
2 Van. sen. 438. 

(a] As to (he difference between geode 
taken in execution and under a distress, 
sea Pollock and Wright, 82. 
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Chap, I. 


Right to 
possess. 


Owner out of 
possession. 


Goods lost 
or stolen. 


where ho takes care of iL or undertakes to carry il 
for the true owner. 

(4.) Where a person who has had legal possession in any of 
the cases above mentioned has lost the thing, or has 
ceased to exercise any effective control, 4 and no other 
person has acquired de facto possession. This is the 
case, for example, whore a man has lost a ring in his 
house, or where the owner of a quarry coasos to work 
it, and leaves his tools in the quarry. 

It should be observed that a person who has de facto posses- 
sion has possession in law as against all the world cxcopt the 
person or persons, if any, who has or have a boll er right to the 
possession. 

The “right to possess,” or to havo legal possession, is one of 
the rights oxeroiseable by the owner of the thing, unless he has 
parted with it. It is often confounded with ownership itsolf, and 
still more often with possession. 

The right may co-exist with de facto poBsossion, as where the 
owner has de facto possession; or.it may bo separated from the 
de facto possession, In the latter ease it is sometimes called 
“constructive” possession; but the phrase is properly confined 
to those cases where the person entitlod to the right has, or had, 
tho same remedies as if he had been roally in possession (b). 

Where possession, in fact, is undetermined, possession injaw 
follows the right to possess (c) . For instance, furniture whioh 
is in a house occupied by two persons (d), e.g., husband and wife, 
is in the possession of the one who has tho legal title thereto (e). 

Wo have to consider the cases where tho owner has not the de 
facto possession. There are two classes of cases: — 

First. Where he has the right to possess. 

Secondly. Whore ho has not the right to possess. In this case 
he may be able, or he may not be able, to acquire the right to 
possess on demanding possession from the possessor. In cases of 
this nature the owner is called the bailor and the possessor is 
called the bailee (/). 

Oases of the first class occur whero the goods axe lost, or taken 

(i) Pollock and Wright, 27. (e) Hamay v. Mwgrett, [1894] 2 Q, B. 

(a) li. 24. 18, see Se Magnus, [1910] 2 K. B. 

(ii) Antmmdi v. Smith, [1901] 2 K. B. 1 049. 

589. if) See post, Chap. n. on Bailments. 
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by a wrong-door . Tho finder or person who Lakes them has the Chap. I, 
right to possess against all tho world except the true owner; but ' 
tho latter retains his right to possess against all tho world, 
including tho de facto possessor (g) . 

In cases o I the second class, or bailments, both the de facto Bailments, 
possession and the right to possess are in the bailee. , Bailment 
has boon defined as a delivery o£ goods on a condition, express or 
implied, that thoy shall be restored by the bailee to the bailor, or 
according to his directions, as soon as the purpose for whioh.they 
wero bailed shall be answered. The bailor has a right to Lhe 
re-delivery of tho very thing bailed, so that, where the oontraot is 
that another thing, even if it bo of tho same quality and value, is 
to be given to the person who delivered the property, the contract 
is not one of bailment (h) . 

Tho transfer of the possession of goods may be voluntary, in Change of 
which cose it is offectcd by a process which is called “delivery" P oa,easlon 
by tho transferor, and “ acceptanco_ and receipt ’’ (i) by tho trans- 
feree; or it may he involuntary, in which oasc the proooss is called 
di sposses sion or “ouster” of the person deprived of possession, 
and “occupation” or “taking” by tho person who acquires pos- 
session, as where a chattel is stolen or lost . 

Delivery of a movable object is effected by handing it to the “Delivery.” 
transferee with_ the intent to transfer the possession. But the 
thing may be handed over with the intention to confer an autho- 
rity to uso it in a spocifiecl manner only; as where a host hands 
a chair to a guest; in this case the act of the possessor does not 
amount to delivery. 

Bulky objects or massos of goods cannot readily be handed Bulky- 
over; but the possession of them is transferred by any act which 
puts thorn under the effective control of the person to whom pos- 
session is to be given (7c) . 

The delivery of the key of_a box or warehouse in which tho 
goods are stored is an ambiguous act. It may be intended to 
enable the person to whom the key is givon to doal with tho 
goods in a specified manner, as where the key is given to a 


(y) Armory v. Detains, 1 Sm. L. 0. (A) Zilptn v. Hatley, [1892] 1 Q. B. 

366. 682, See Ramsay v. Margiett, [1891] 

(A) South Australian Insurance Co. v. 2 Q. B. 18 ; Hauihnsan v. Mart, 93 L. T. 
Randall, L. B. 3 P. 0. 101. 666 ; He Magnus, [1910] 2 K. B. 1019. 

(t) So a post, p. 66. 
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Chap. I. servant to enable Him to lake a at something for his master ’s use. 
In this ease there is no transfer of possession. But where the 
delivery of the key confers an effective control for all purposes 
on the person to whom it is handed, it operates as a transfer of 
the possession of the goods. If the key is given to a porson who 
has the right to possess the goods, it operates as a transfer of 
the possession 

“Sy^olio I u QaS es of this nature the delivery of the key is sometimes 
• ' called “symbolic,” or “constructive” delivery (l). But it is 
more than this; for, if the person to whom the key is delivered 
retains it, and if it is the only key, or the only key intended to 
be used, the effect of the delivory of the key is to give to the 
porson to whom it is givon the exclusive control, or de facto pos- 
session, of the goods; if he ohooses to look the door, no other person 
can rightfully deal with them without his permission (m). On 
tho other hand, if it be given to him as the servant of the owner 
for some temporary purpose, he has no right to exclude tho 
ownor; or, if it be given to him for his own use, and another key 
he retained by the owner with the intention of obtaining accoss 
to tho goods, tho person to whom the koy is delivorod docs not 
acquire the exclusive oontrol or de facto possession of tho goodB. 
Therefore, the question, whether the delivery of the key operates 
as transfer of the possession of tho goods depends upon tho cir- 
cumstances of the case. Lord Hardwicks says, “Delivery of the ' 
key of bulky goods has been allowed as delivery of the posses- 
sion, because it is a way of coming at the possession or to make 
use of tho thing, and therefore the key is not a symbol, whioh 
would not do ” (n). 

SirJBk Pollock, commenting on these cases, says(o): — 

"On the whole, we have indeed the authority o! Willes, J., and 
Mellish, L. J., for speaking of delivory by a warehouse-key or the 
like as a symbolic delivery; but there is no real contradiction bo- 
tv. eGn this and what Lord Hardwicke said, ' the key is not a symbol, 
which would not do.’ The key is not a symbol in the sense of repre- 
senting the goods, but tho delivery of tho koy gives the transferee 
a power over the goods which he had not before, and at the same 


(l) PerWUleB, J.jMcgastetm.Earier, 
L. R. 2 0. P. 52 ; and per Hellish, L.J., 
Ancona v. Rogers, 1 Ex. D. 285. 

(») Was A v. Turner, 1 Biok. 170 1 2 
Yes. Sen. 443 ; 1 W. & T. L, 0. 413 ; 


Sitton v. Tucker, 39 Oh. D. 689 ; Gough 
v. Mvcttri, 2 H. Sc C. 1. 

(n) Wat'A r. Turner, sup. 

(o) Pollock and Wright, 68. 
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lime is an emphatic declaration (which being by manual act, instead Chap. I. 

o! word, may be" called symbolic) that the transferor inten&B no 

longer to meddle with the goods , It therefore excludes doubt as 
to the intent and effect of other acts which standing alone might be 
ambiguous.” 

In many of the reported oases and text-books thero is a little Confusion 
oonfusion of language against which the student must be on his » 

guard. and "right to 

First. A person who has the immediate right to possess is 
often said to have possession. Possibly the reason for this is that 
the same action, vis., trespass, could formerly be brought against 
a person who interfered either with the possession or with the 
immediate right to possess. 

Secondly. A bailee (who, it will be remembered, has both the "Qualified, 
possession and the right to possess) is sometimes said to liavo a 0 ™ Brahip ' 
“qualified ownership, ’’ or “special property,” in the goods bailed, 
while tho bailor is said to retain the “general” ownership or 
“general property" (p). 

The explanation appears to be that tho bailee can exercise all 
thoee rights which are annexod by law to the possession, except 
so far as ho may have boon precluded from exorcising them by 
tho nature of the bailment or by express contract. He may also 
exercise other rights depending on the nature of the bailment. 

The righte thus exercisoable by the bailee, being indefinite in 
number, are properly called “ ownership ” or " property." 

Tho student who has grasped the meaning of possession will ^ 

have but little difficulty in understanding tho juridical doctrine bmdie of 
that " property ^consists of a bundle of rights” (q). ri s ht “- 

The person in actual possession of a thing has the physioal 
power to acl with respect to it in any manner that he thinks fit, 
the manners in which ho can so act being indefinite in number. 

Some of the possible acts are prohibited by law; but there 
remain an indefinite number of acts, all of which the person in 
possession has the right to perform. 

The possible acts may bo classified os follows: — 

(1) Acts prohibited by law. 

(2) Acts that may bo lawfully done by tho owner in posses- 

(p) Co Litt. 1454; Flowd, 642. See post, p. 22. 

(q) See CunpboU on Sale, 38. 


G.P.P. 
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Chap, 1. 


Rights in 
personam. 


Actions of 
Trespass, 
Trover, 
Detinue. 


Trespass 


fiion , These are indofinito in number, and tho rights to 
do thorn aro somotimos called rights in rein , which 
may be exercised as against all the world. 

Where tho owner has parted with tho possession of a thing, he 
oan no longer exercise all these rights. Hence the rights in rent 
may be sub-divided as follows: — 

(1) Eights that oan be exorcised by the possessor, which, 

being indefinite in number, amount to the “special 
property” in the thing. 

(2) Eights that can he exorcised by the owner out of pos- 

session, which, being indefinite in number, amount 
to tho “general property” in tine thing. 

Whero ono man has a right against another defined person, as 
distinguished from tho case in whioh he has rights against all the 
world, his right is said to be a right in personam ■ An example 
is a debt. But as the owner of this right can deal with it in an 
indefinite number of modes as regards third porson, ho is said 
to bo owner of or to have property in tho debt, For examplo, 
though tho sole right of a creditor as against his debtor is to bo 
paid, i.e., a right in personam, he can, as against all the world, 
sell, mortgage, or release the debt; and these rights arc considered 
to bo rights in rem, although the res has no physical oxistenoo. 

In order to understand the reported oases on possession and 
the right to possess, it is absolutely necessary that the sludonfc 
should have some knowledge of the forms of action whioh were 
m use before the Judicature Acts came into operation. 

Trespass was an action that could be brought only by a person 
having actual possession, or, if he had not actual possession, 
having the immediate right to possess (r) ; hut, as against a mere 
wrongdoer, it was immaterial whether the actual possessor had 
the right to possess (s) . The aotion could bo brought in respect 
of either land or goods. All that the plaintiS had to prove was 
that he was in actual possession, or that he had the immediate 
right to possess, at the time when the wrongful act was done; and, 
if the plaintiff was in actual possession, the defendant could not 

(,.) “A lessor at-will or a bailor, wheie pass though goods are in the possession 
the bailment is not for a term oroonpled of eestm que tiust; White v. Morns, 11 
with an interest, could always maintain 0. B, 1016. 

trespass against a wrongdoer as well a- (s) Cottons v. Camper, 4 Tannl. 617; 
tile lessee or bailee”; Pollock and 13 R. R. 682; Mayor v, Charleswoith, 
Wright, 98. A trustee oan bring ties- 4 B. & 0. 674 ; 28 R. R. 406. 
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successfully defend himself by showing that a third person had Chap, I. 
the right to possess (J), unless that person intervened (m). j m tettn. 

Where the injury done by the wrongdoer was an injury to the 
right to possess, the actions were ejectment for land, trover for 
goods (a). As actual possession confers a right to possess against Trover, 
a mere wrongdoer, it followed that where a person was in actual E:i ’ 8otmeilt- 
possession and his actual possession was disturbed by the aot 
complained of, so that he might have brought trespass, he might, 
instead of so doing, bring an action of ejeatment or trover, as the 
case required. The action of trover was in form an action on 
the case for damage to the plaintiff, who alleged that tho defen- 
dant had found the goods and oonverted them to his own use, 
the finding being by a fiction doomed to give lawful possession. 

Henoo the action is called “trover and conversion,’ 1 and the gist Conversion, 
of it is the conversion or depriving the plaintiff of the use and 
possession of the goods (y). Whore the wrong was dono to the 
actual possession, the defendant could not defend himself by 
showing that the right to possess was in a third person (z); hut Jm total. 
where the wrong was done to an alleged right to possess, such a 
defence was elleotual (a). 

Examples. A. is in possession of a house; B. comes and 
takes possession. This is a wrong done to the actual posses- 
sion, and therefore A. could bring either trespass or eject- 
ment againBt B., and B . oould not defend himself by showing 
that the house belonged to C. (5). 

A. is in possession of a house. B., alleging that he has 
the right to possess it, so that tho possession of A. is an 
injury to his alleged right to possess, brings ejoetmonl against 
A. A. can successfully defend himself by showing that the 
house belongs to C. 

A. is in possession of goods. B. takes them out of his 
possession; A. brings trover; B. proves that the goods 
belong to 0.; this is no defence (z) . 

A. bought goods from B . and allowed him to remain in 

(t) Graham v Peat, 1 East, 244, 6 9; 4 E, E. 369. Sec as to this action, 

R. B. 268 j per Ld. Calms, 0., Brutou> 3 Bl. 162 , Pollock on Torts, Oh, rs. s. 6 , 
v. Ganmcan, 8 App Oes. 651. Campbell on Sale, 63 , and noteB to 

(a) Per Romer, J., Barter v. XwVmg, WMiahtun v. Snow, 2 Wms. Saund. 

[1891] 2 Ch. 181. 47. 

(a) JeVcs v. Eaymri, [1905] 2 K, B. (a) Armory v. Selamne, 1 Sm. L. C. 

460. 366. 

(g) See Consolidated Ob.v Curtis, [1892] (a) Beale v Boveiay, 4 M, & Gr. 972. 

1 Q. B. 495 ; Gordon v. Earner, 1 T. R. (b) Davison v. Gent, 1 H. & N. 744 

2 ( 2 ) 
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Chap. I. possession. B. became bankrupt. As the goods wore in bis 
possession with the consent of the truo owner, the owner- 
ship and the right to possess passed to Mb assignees in 
bankruptcy. The sheriff seized under a ft. fa. A. brought 
trover against the sheriff, and it was held that the sheriff 
might defend himself by setting up the right of tho assignees 
who claimed the goods ( b ) . 

Detinue. Detinue was an aotion by a person who had the right to imme- 
diate possession (e) against a person who had lawfully come into 
possossion of goods for unlawfully detaining thorn. But the 
plaintiff was not hound to show the circumstances under which 
the goods came into the defendant’s possession^). The judg- 
ment was originally that the plaintiff should rcoover the goods 
or their value. The Court may now order the defendant to 
deliver up the goods without the option of keeping them and 
paying their value. And a writ of delivery may bo issued under 
which the sheriff will distrain the defendant by all his lands and 
chattels until he delivers the property, or a writ of assistance 
may be issued under which the sheriff will put the plaintiff in 
possession of the property (e). 

A. hires furniture from B. and obtains possession of it. At 
the end of the term for which it is hired, A. deolineB to givo the 
furniture back to B. In this case A. came lawfully into posses- 
sion of the furniture; the injury done to B. is the detention, and 
the aotion of detinue was the appropriate form of aotion to enable 
B. to recover possession of the furniture. 

The fundamental difference (/) between real estate and chattels 
real on the one hand and personal c hatte ls on the other, appears 
distinctly from the consideration of these actions. A person 
entitled to possess property of the former class could, by bringing 
an aotion of ejectment, obtaining judgment, and suing out execu- 
tion on that judgment, obtain actual possession of the land. On 
the other hand, if the action was that of detinue, the only action 
to recover possession of a specific chattel, and the defendant 
declined to givo it up, there was formerly no mode in which the 
plaintiff could obtain possession of the chattel (ff). 


(}) leaks v. Lovcday, 4 M. i 0r 
972. 

(e) Nyisry v. Kandelaar, [1892] 2 
Q. B. 202. 

(d) GUdatw.si. Eniitt, 1 Or, & J 665. 
(«) R. 3. 0. Old. XLVni. ; Wyman 


y. Kmght, 39 Oh. D. 166; Warfield y. 
Boolhroyd, 34 W R. 601. See Pei iman 
Co. y. iieyfus, [1892] A, C 176 , Bap. 
Diake. 6 Oh. D 866. 

[J) M. L. R. P. 7. 

(jr) See M. L. R, P. 7, note (/). 
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CHAPTER II. 

BAILMENTS— POSSESSOBY LIEN. 

Bailments. 

A b ailment has been defined to bo (a) “ajlelivery of goods ^ a P- 
on a condition, expressed or impliod, that they shall be restored Definition of 
by the bailee in the bailor, or according to his directions, as soon 
as the purpose for which they aro bailed shall be answered.” In 
this definition the “bailor ” is the person who delivers the goods 
to the “bailee.” 

A bailment must bo distinguished from an alienation of the 
property with a proviso for repurchase, and from an alienation of 
the property upon trust. 

Holt, C. J., in his celebrated judgmont in Coggs v. Bernard (b), Classes of 
divided bailments into six classes, viz , (1) Depositum, which is taiJments ' 

“ a bare naked bailment of goods delivered by one man to another 
to heap for the use of the bailor,” without reward; (2) Commo- 
datum, “whan goods or chattols that are useful are lent to a 
friend gratis, to be used by him"; (3) Locatio el Condnctio, 

“wheii goods aro left with the bailee to be used by him for 
hire”; (4) Pawn or Pledge, “when goods or chattels are delivered 
to another to be a security to him for money borrowed of him by 
the bailor”; (5) “when goods or chattels are delivered to be 
carried, or something is to be done about them, for a reward”; 
and (6) “ when there is a delivery of goods or chattels to somebody 
who is to carry them, or do something about them, gratis, without 
any reward for such his work or carriage.” 

Again, bailments may be classified according as they are for 
the benefit of («) the bailor only, as in the oase of a deposit 
without reward; or (/3) for the benefit of the bailee only, as in 
the case of goods lent gratuitously; or (y) for the benefit of both 

(a) Tones on Bailments, p. 1 ; Story (i) 2 Ld Baym. 909 , 1 8m. L. C. 
on Bailments, p. 2. 173, 193 (ed 11). 
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Chap, II. 


Bailee has 

exclusive 

control. 


Delivery. 


By change of 
character of 


Taking with 
consent of 

“ Qualified” 
OTvaerahip or 
“ special pro- 
perty.” 


bailor and baileo, as in the cases of tho hiring of a tiling for use, 
or of a delivery of goods to a bailee who, for a reward, is to carry 
them, or otherwise bestow care or labour upon thorn. This class 
includes bailments to pawnbrokers, innkeopors, and carriers. 

The delivery must be made for tho purpose of giving t he ex - 
olusive control of the goods (c). In ordinary oases a man does not 
create a bailment by putting the goods in the ohargo or custody 
of his servant, nor by delivering thorn to ( d ) a person to be used 
in his presence or in his house, though the mere fact that they 
are not to he carried away from the house does not prevent the 
transaction from being a bailment. 

The delivery need not be made by the bailor himself. Thus, A. 
may sell goods to B. and, with B.’s consent, deliver them to a 
warehouseman to hold as a bailee for B. 

A bailment may arise from a mero change in the character of 
the possession, without any ohange in tho possession itsolf. 
Thus, A., being in possession of the goods, oilhor as ownor or 
as bailee for B,, may (in the latter oase with B.’s consont) agree 
with C. to hold them as his bailee. TMb is oalled “ bailmont by 
a ttornmen t ” (e). 

A person who takes a thing with the consent of tho owner 
becomes his bailee (/). 

Thejbailce has always possession of tho goods andthe right to 
possess, though his right to possess may be determinable at any 
instant at the will of the bailor, or otherwise in accordance with 
the terms of the bailment. The bailee may lawfully exeroise over 
the goods all the rights which are annexed by law to tho posses- 
sion, except so far as he may be precluded from exercising them 
by the nature of the bailment or by express contract. He has an 
insur able i nterest (g), and he may sue for injury to or interference 
with the goods, and reoover from a person who injures the goods 
the amount of such injury, as damages (A). The bailee is said to 
have a “spe cial prop erty,” or 11 qvmlifi ed ow nership,” in the goods, 


(e) See U linen v. Wiocfe, [1894] 1 Q, B. 
92. 

(d) Polloci: and. Wright on Possession, 
1S8, 160: 8 lust. 108; Chmir'i Oase, 
T. Raym. 175. 

(e) Gosling v. Jlwme, 7 Bing. S89 ; 38 
R. R. 497 , Soil v. Griffin, 10 Id. 248 ; 
Woodley v. Crnntty, 2 H. 4 0. 164; 
Stonari v. Dunlnn, 2 Camp, 344; 11 


R. R. 724; Giamhay v. Thornton, 2 
My. & Or. 1 ; Milk v, Charlesaorth, 
26 Q. B. D. 421, 425 
(/) Pollock and Wright on Possession, 
163. 

\g) Waters v. Mcrnauh, Jo. Go., 6 
B. & B. 870. 

(7t) The Wwikjkld, [1902] P. 42. 
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while Hie bailor is said to kavo the “ genoral property ” or Chap. IX. 
“ genoral ownership ” ( i ) . 

There may bo a complete bailment without any contract express Bailment 
or implied, as where the bailee is an infant (7c); or, in cases not ^ out 0011 ' 
falling within the Married Women’s Property Act, 1882, where 
the bailee is a married woman ( l ). 

Unl ess tho identical goods, either in the original or an altered 
form, are to be applied or returned,, tho transaction is not a bail- 
ment (m); as, for instance, where coin is paid to a man and ho is 
not to apply or return it in spocie («). On tho other hand, if the 
identical coins are to he applied or paid, as whoro they are special 
foreign coins (o), or are enclosed in a bag or letter, the transaction 
is a bailment (p). 

But a bailment may exist although it may be tho duty or right Bajloomay 
of the bailee to sell tho goods, as in the case of an auctioneer ( q ) or reatore goods 
p ledgee , in either of whioh oases, if a sale is made, it is impossible 
for the bailee to restore tbe goods to the bailor ., It may even 
exist where, on the happening of certain evonts, tho general pro- 
pel ty in tho goods will be transferred to the bailee, so that he 
will not have to lestore them to tho bailor. Thus, where an 
abstract of tho title of real estate is delivered to a person who 
has contracted to purchase it, if the purchase goes off, he must 
restore the abstract to the vendor; if the purchase is completed, 
he has tho right to retain it (r) . So, in the case of goods lot under 
a hi re and purchase agreement, 7 under whioh, if default is made 
in payment of rent or instalments, the original owner has the 
right to roquiro the hirer to return the goods hired, but, if no 
default is made, they become, at the expiration of tho stipulated 
term or on payment of the stipulated amount of hire, the absolute 
property of the hirer (s). 

(t) Co. Litt. 1455; Plowd. 524, 

Campbell on Sole, S9 , ante, p. IT. 

(i) 27ns Queen v. McDonald, 15 Q. B. D. 

323. 

(l) It. y. Unison, 9 Cox, 29. 

(m) South Australian, jo. Co. v. Han- 
del!, L. E, 3 P. 0. 101. 

(») Pott y. Clegg, IBM. & "W. 321 ; 

Tasaell y. Coopei , 9 0. B. 509. 

(c) Bretton y. Bai net l, Qw. 86, 

(p) See the oases oolleoted, Pollook 
and Wught on Possession, 161. 


(g) See William v. Millington, 1 H. 
Bl. 84 , 2 E. E. 724 , Bmker v. Furlong, 
[1891] 2 Oh. 172; CumMated Co. y. 
Curtis, [1892] 1 Q. B. 496. 

(r) Robert) v. Wyatt, 2 Taunt. 268 ; 
11 E. E. 666. 

(s) S ee He Blanshard, 8 Oh. I). 601; 
Exp. Ciatieout, 9 Ch. D. 419 ; Hslbij v. 
Matthews, [1896] A. C. 471, Blocks v. 
Beimitem, [1909] 1 K. B. 98; post, 

p. 61. 
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Chap. II. 
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speoial pur- 
pose. 
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goods without 
re-delivery. 


Several 

bailors. 


Determina- 
tion of bail- 
ment by act 
of bailee. 


The bailee may ro-deliver the goodB to tiio bailor Tor a bpeoial 
purpose without determining tho bailment. In a case of this 
nature it may perhaps be considered that tho bailoo retains 
possession of tho goods, and that they are merely placed in the 
custody of the bailor as sorvant of the bailee; and tho possession 
of the baileo is, perhaps improperly, said to be constructive. 

A good example of this is afforded by the caso of Reeves v. 
Capper (f), whore Wilson pledged his chronometer to Cappor upon 
tho terms that Wilson was to have tliB use of it during a voyage. 
Wilson delivered the chronometer to Capper’s clerk, who re- 
delivered it to Wilson, who took it on his voyage. It was held 
that the delivery by Capper’s olork to Wilson was not a parting 
with the possession by Capper, but that Wilson’s possession was 
tho possession of Capper, and that Wilson had morely a licence 
to uso the chronometer as Capper’s servant. 

Tho baileo may do that which amounts to returning tho goods 
to tho bailor, without making an actual ro-dolivory to iho bailor, 
by delivering tho goods, with tho consent of tho bailor, to a 
stranger who consents to hold them os the bailee of tho original 
bailor. This is called bailment by “attornment]’ (u). 

Whore there are several bailors, the bailoc is not bound to 
re-doliver the goods to some or one only of thorn, without tho 
consent of the others (a) . Whoro one of sevoral tenants in common 
had the custody of goods for all, he could not bring trover against 
one of the co-owners who took the goods out of his custody (?/). 

“ Tho act of the bailee in doing a thing entirely inconsistent 
with tho terms of the bailment, though nol amounting to a 
destruction of the chattel, is a determination of the bailment, and 
causes the possessory title ( i e., the right to possess) to revert to 
the bailor "(a). This rule has been applied where a bailee for 
hire sold the goods (a); whero a mortgagor of goods sold them (b); 
where a man to whom oxen were lent to plough land killed them (c) ; 


+ 


( t ) 5 B. N. C. 138. See also llcierti 
v. Wyatt, sup., Knth Western Bank v. 
Boyntei, [1395] A 0. 56. 

(b) Godts v. Rost, 17 C. B. 229. 

(*) Sniper v, Gadsell, L. R. 5 Q. B. 
422 ; May v. Sarny, 13 East, 197 ; 12 
B. R. 322. 

(y) Solhiay y. Cornell , 1 T, R, 658 ; 
1 R. R. 346. 


p) Per Parke, B., Fenn v, Bi ttlesten, 
7 Ex. 169 , see also Donald y. Suckhng, 
L. R. 1 Q, B. 635, 614. 

(®) deeper v. Wtllmati, 1 C. B. 872 ; 
Mamcr v. Banka, lc "W. R. 62 , Bryant 
y. Wat dell, 2 Ex. 479, 

(i) lam v. Bitthitcn, 7 Ex. 152. 

[a) Lit s 71. 
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and whore a warehouseman (d) or carrier (e) delivered the goods Chap. II. 
to a wrong person; hut if a pledgee deals with tho pledge in a ” 

mannor other than is allowed by law for the payment of his debt, 
the immediate right to possession does not re-vest in the 
pledgor (/). 

As a general rule, the bailee is not allowed to dispute the title Bailee may 
of^his bailor He is hound to restore the goods on the per- tifioofTattor. 
formanoe of the condition on which the bailment is made, notwith- 
standing that he knows that a third person has or claims to have 
a better title to the goods than tho baiLor (g)\ and if a third porson tertu. 
claims the goods and proceeds against him, it is his duty to inform . 
the bailor of the proceedings (h) On the other hand, the bailee 
cannot have a better title to the goods than his bailor (i), and 
therefore ho can suooessfully resist the claim of the bailor to have 
tho goods delivered to him, by showing that in refusing to give 
them up he is acting at the request and with tho authority of a 
person who has a better title than the bailor (If); or by showing 
that such a person has actually taken the goods from him contrary 
to his wish (7); hut he cannot sot up the title of another if he 
aooepted the goods with knowledgo of tho adverse claim (m); and 
if the bailee has attorned ( n ) to an innocent purchaser of the goods, 
he is estopped from denying the title of the purchaser (o). 

The position of a common carrier (p) is somewhat peculiar. He Common 
is bound to receive goods for carriage, and is unablo t o make any oflmers ' 
enquiry as to the ownership. If goods are delivered to a carrier 
by a pseudo-owner, the carrier is safo if he delivers tho goods in 
pursuance of his directions without any knowledge of the true 
owner’s claim. In like manner he is safe, as against the pseudo- 


(d) Bmeteux v. Bat clay, 2 B. & Aid. 

702, 21B.B. 467. , 

(e) Tout v. Embattle, Peaks, 49, 
Stephenson v. Elite, i Bing. 476 ; 29 
B. B 602. 

(/) Halltday t Eahjelt, L. B. 3 Ex. 
299 ; Yungmann y. Bncacmatm, 07 L. T. 
042. 

tp) Biddle v Bend, OB. & S. 225, 
Betteley v. Heed, 4 ft B. 611 , Beget t y. 
Bmherl, [1891] 1 ft. B 318. 

(h) JStmm y. Platt, [1911] 2 K. B. 
291. 


(») Wihtm y. Anderton, 1 B. & Ad. 
450 ; 36 R. B. 348. 

(k) Thome v. Tilburg, 3 H. & N, 534 ; 
Ogley. Atkmon, 6 Taunt. 759 ; 16 R B. 
847 , Eaget s y, Zambet t, sup. 

(l) Sheliiiry y. Scotsfotd, Telv. 23; 
Boss y. Mnatds, 73 L. T. 100. 

(m) Ex p. Baines, 19 Ch. D. 86. 

(n) Ante, p. 22. 

(o) Henderson y. Wtlltms, [1895] 1 

ft. B. 521, 

(p) See post, p. 29. 
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THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. II. 


Duty of 
bailee in oases 
•where the 
bailment is— 
for benefit of 
bailor only , 


owner from whom he could not refuse to aooept Iko goods, if the 
true owner claims the goods and ho gives thorn up to him (q) . 

Tho bailee may boeomo liable to the true owner if ho declines 
to give up tho goods to him (r). 

In the case of conflicting claims by the bailor and a third person, 
tho bailee may institute interpleader proceedings (s). 

The bailee is bound to take care of tho goods bailed, and is 
responsible if they aro lost or damaged through his negligence. 
The amount of negligonce which renders him responsible depends 
upon the nature of the bailment. 

First: Whore the bailmonl is entirely forthe benefit of the 
bailor, as where goods are dolivered to the bailee to be kept by 
him gratuitously (the deposUum p f the Roman law), or to be 
carried or worked on by "him gratuitously (the mandatum of 
the "Roman law), he is, in tho absonoe of spociaT contract, 
only bound to act in good faith, and is only liable for gross 
negligence (t). 

Tho question what amounts to gross negligence in any particular 
case is a question of fact. Generally speaking, tho faot that the 
gratuitous bailee has talma the same amount of caro of goods 
deposited with him that ho takes of his own property affords a 
strong, though not a conclusive, presumption that ho has not 
been guilty of gross negligence (u) . 

A person who gratuitously undertakes the carriago of another 
person, or of goods, is bound to exercise reasonable oare according 
to the circumstances of the case (as). 

Where the gratuitous bailee undertakes to oarry, or to do 
something to the goods bailed, he is hound to use such skill _o§ 
he has__iu_f act,_and is guilty of gross negligence if he does not (y). 
In this case, if he undertakes to do that something to the best of 


(j) Sheudmi 7. Neui Quay Co., 4 0. B 
N. S. 649. 

(i) Batiit t. Hat thy, L. R, 7 Q. B. 
594. 

(«) Attenbmowgh 7 . St. Katharine’s 
Each Oa., 3 0, P. D. 450 ; Jtahmson v. 
Jenkins, 24 Q. B. D. 275 ; Roy ns v. 
Umlat, [1891] 1 Q. B. 318, 327, 
R. S. C. Old. LVH. 

(t) Cogys 7. Bairn d, 2 Ld. R&ym. 
909 ; 1 8m. L. 0. 17S; Doorman 7 . Jen- 
itwii, 2 A. & E. 250, 41 E R 429, 


Shells y. BhcUume, 1 H. Bl. 168 ; 2 
R. R. 750, Earlnall 7 . Botim A, 4B. & 
C. 345. 

(«) G-tblm v. McMullen, L. R. 2 P 0. 
889. See per Sir Wm. Soott (Ld, 
Stowell), The William, 0 Rob. 316. 

(*) Ban it 7 . Peiiy, [1908] 2 K. B. 
219. 

(y) Bend 7 . Midland R Co , L. R. 2 
0. P. 844, per Wdlea, J. , Wilson 7 . 
Biett, 11 M. & W. 113. 
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his shill, and his situation or profession is such as to imply skill, Chap. II. 
an omission to use that skill is gross nogligenoe (#). 

Secondly : Whero tho bailment is solely for the benefit of tho for benefit of 
bailee, as in the case of a gratuitous loan of chattels to be used bMle9 only: 
by the bailee (the commodatum of the civilians) In this case tho 
baileo is bound to use great diligenoe in the protection of the 
ohattels, and will be liable oven for slight negligence. 

Slight negligence is the omission of that amount of care that 
very attentive and vigilant persons take of their own goods (a) 

The bailee must be considered as having held himself out to the 
lender as being competent to take care of the thing lent (6). 

A borrower is only allowed to uso the thing lent in accordance 
with the conditions of the loan (a). If the goods have been in- f 
jured or destroyed by a stranger without any negligonoe on the, 
part of the bailee, he is notjiablo to tho bailor (d). 

Thirdly : When the bailment is for the common benefit of both 
bailor and bailee, as in cases of pawn, hire, warehousing for hire, bailee and 
and in other oases where the bailee undertakes for reward to do tftdor - 
work upon or to carry tho goods. In all these oases, except where 
the goods are delivered to a oommon_carrier, the bailee is bound 
(in tho absence of special contract) to uso ordinary caro, and is 
liable for ordinary negligence. By “ ordinary care " ismoaatthat 
care which every prudent man lakes of his own goods (e). The 
baileo will be liable if the goods are inj ured through the negligence 
of his servant while acting in the course of his employment, but 
not if his servant is noting for his own purposes outside the scope 
of his employment (/), as, for instance, if he steals the goods (g). 

The questions that arise as to pawn and common carriers 
requiro special consideration. 


(z) Shulls v. Skeikiwm, sup. 

(a) Goggs 7 . Borneo d, sup. ; Biaoton, 
lib. 3, 0 . 2, s. 1. 

(S) Per Peake, B., Wilson 7 . Britt, 11 
M. k~W. 116. 

(e) Bnnglot 7 . Mot nee, 1 Mad. 210. 

(d) See The WmhfieU, [1902] P. 42. 

(e) Goggs 7 . Beinaid, 1 Sm. L. 0. 173 ; 
2 Ld. Raym. 909 , (hiring) Bean 7 . 
Keate, 3 damp, i ; 13 B. R. 736; (ware- 
housing) Walker 7 . British, $c. Atsoo., 
18 Q. B. 277 , C'aihf t. Banieis, Peake, 
114, 3 R. R. 666, Brabant 7 . King, 


[1896] A, 0. 682; Pens 7 . /Sampson, 4 
I). & R. 636; (li7ory stable keeper) 
Seal le 7 . lavenok, L. R. 9 Q, B. 122, 
(work for biro) Olathe 7 . Pat nshaw, 
Gow, 30 ; 21 R. R. 790 , (agister) 
Uulestiap 7 . Otegory, [1896] 1 Q. B. 
681 1 Tmnet 7 . Stalhbtass, [1898] 1 
Q. B. 66, 

(/) Sanderson 7 . Collins, [1904] 1 
K. B. 628 , Coupe Oo. 7 . Maddtck, [1891] 
2 Q. B. 413. 

[g] ChtsMicv. Bailey, [1905] 1 K. B. 
237. 
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Ohap. II- A pledge or p awn (minus f o f the oiviliana) is wliero possossion 
Pawn or of a porsonal chattel" is "delivered by one person, onllod the pawnor 

pledge. Qr pi ec jg 0rj to another, called the pawnoe or pledgee, os security 

for a debt. Tho pawnee, having both the possossion and the 
right to possess, is said to have a “special property” in tho 
chattel ( h ), tho general property remaining in tho pawnor. But, 
on tender or repayment, the right to possess is immediately re- 
vested in the pawnor (i) . 

It need hardly bo said that the pawnee does not acquire any 
greater right to the chattel than that which the pawnor had (k). 
There are some exceptions to this rule contained in the Factors 
Act, 1889 ( l ), and tho Salo of Goods Aot, 1893 (to), in favour 
of pledges by factors (»), by porsons who sell goods and remain 
in possession of thorn, and hy porsons who have bought or agreed 
to buy goods and have obtained possession thereof with the consent 
of the seller. 

The pawnoe has a right to soli tho goods on non-payment of 
the debt when a day was fixod for payment (o), but only after 
nqUoo if no day was fixod (p). He may ropay himsolf out of the 
procacds, hut must pay to the pawnor the not surplus of tho pur- 
chasc-monoy after payment of all expenses. 

The pawnee’s interest in tho pawn is alienable, and may be 
sub-pledged (q) and be seized in execution by the sheriff (r). 

A pawn or plodge is not within the Bills of Salo Acts (s), 
although accompanied by a contemporaneous document signed 
by the pawnor or pledgor recording the transaction and regu- 
lating the rights of the pawnoe or pledgee os to tho sale of the 
goods (£) 




[h) See Campbell on Sale, 57 , Donald 
v. Suckling, L, R. 1 Q. B. 304 , Salliday 
y, Solgute, L R 3 Ex. 209 , Hin dwk y. 
Sewell, 10 Q, B. D. 303, 307 ; He Mm rUt, 
18 Id 222. 

(s) Me Hanford, [1902] 2 K, B. 445. 

(A) Hooper y. HamsMtom, 4 Camp. 
121; limb v. Attenboumgh, 1 B. & S. 
831, Some y. Parker, 2 T, R. 376, 1 
R. R. 500. 

(l) 62 & 53 Viol, c 45, ss. 2—9. See 
Bastings y. Pearson, [1893] 1 Q,. B. 
62; Tiemoille T. Chustie, 69 L. T. 338. 

(m) 66 & 67 Viot. o, 71, s 25. See 


Selby y. Matthew, [1896] A, O. 471 ; 
Nicholson y. Smper, [1896] 2 Ob. 416. 

(n) See as to Eaotors, poet, p. 80. 

(o) Capper y, Dichntan, 1 Rolle, Rep. 
181. 

(p) Bxp. Snbbard, 17 Q B D 690, 
698 , He Merritt, 18 Q. B. D. 222. 

(?) Donald y. Suckling, L. R. 1 Q, B. 
685 , Mores v, Conham, Ow. 123 ; Portahs 
y. Tetley, 5Eq 140. 

(r) HeHollason, 31 Cb. D. 495. See 
post, p. 828 

(s) See post, p. 99. 

(t) Bxp. Subbard, sup. 
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Many statutory provisions havo boon made with, regard to Chap. II. 
pawnbrokers or persons who carry on the business of lending pawnbrokers' 
monoy on goods taken in pawn, beginning with 1 Jao. 1, c. 21; 1872 

but theso havo all been superseded by the (Pawnbrokers Act,; 

1872 (u ) . The Act applies (1) to every loan by a pawnbroker of 
forty jhillings or under, and (2) to every loan by a pawnbroker 
of above forty shillings and not above ten pounds, except in the 
oase of a special contract as authorized by the Act between the 
pawnor and pawnbroker at tho time of the pawning (*) . The Act 
contains general regulations for the carrying on of tho business, 
which provide that on taking a pledge the pawnbroker shall deliver 
a pawn ticket to the pawnor, and includes a scale of profits and 
oharges. Every pledge is redeomable by the holder for the time 
being of tfye pawn ticket (y) within twelve months from the day 
of pawning and seven days of grace (z). If a pledge for ten 
shillings or under has not been redeemed within the time, it 
becomes the pawnbroker’s absolute property (a); but a plodge for 
above ten shillings remains redeemable until disposed of (6), and 
suoh disposition must bo by sale by auction as prescribed by the 
Act (c), the holder of the ticket being entitled to any surplus if 
claimed within three years of tho sale (d) . The provisions of 
the Act do not, however, affect the common law rights of the 
owner of property which has boon pledged without his au- 
thority (e). The pawnor is protected against loss by fire, or by 
depreciation in value of the pledgo through the pawnbroker’s 
default (/). 

A common carrier is one who offers to carry goods for any one Common 
who brings them (gr), between cortain termini , and by a certain oarrlets ' 
route, and at a reasonable rate. The owner of a ship, plying 
between certain ports and carrying the goods of all comers as a 
general ship, as distinguished from a ship hired to carry a specific 
cargo, is a common carrier (h). 

A common carrier insures the goodB agaiust all doss except 


(«) 36 & 36 Yiot. o. 93. 
(a) lb. as. 10, 24. 

[y) lb. s 26. 

(a) lb. B. 16 

(a) Ji. s U. 

(b) lb. a. 18. 

(«) lb a. 19. 

(<J) a. s. 22 


(e) Singe) Co. v. Clmk, 5 Ex. E. 37 ; 
Em ions v Sat net, 82 L T. 721, lei- 
ceitei y. Chmi/man, [1907] 2 K. B. 101, 
See Chessman y. Exalt, 0 Ex 341. 

(/) 35 & 36 Tiet. o, 93, as 27, 28. 

[g) Consolidated, §}. Co y. Oliver's, 
[1910] 2 KB. 395, Elect) m, |c. Co. y. 
Gmjwood, 100 L. T. 855. 

(6) Nugent v. Smith, 1 C. P. D, 427. 
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Chap, II, that arising from the not of God (i) or the public enemy, or from 
' a defect in the thing itself (7c) . He is bound to go by tho accus- 

tomed route and to deliver within a reasonable time (l), and his 
liability is tho same whether he carries by land or water (m). His 
duty to carry the goods safely does not depend on oontraot, but 
is a liability thrown on him by law 
A carrier may limit his liability by an express contract, which, 
in the oase of a ship, is usually contained in the bill of lading (o). 

Where the goods are carried under a contract that they are to 
be at the “ owners_risk,” the carrier is free from Mb liability as 
an insurer, but he is liable as bailee for ordinary negligenoe and 
for breach of Ms undertaking to deliver at the proper time (p) . 
Camera Aot. Tho Act known as the Carriers Act (q) provides that common 
carriers by land are not to be liable for tho loss of goods of certain 
classes above the valnc of £J.O, unless the value and nature of 
the goods are declared by the person sending them, and Buch 
increased payment as is notified by a conspicuous notice in the 
offioe where the goods are received is paid. In this section 
“ loss ” means loss by the carrier, not the loss occasioned to the 
owner by non-delivery (r). Railway and canal companies are 
incapable -of restricting their liability for loss or injury occa- 
sioned by their neglect or default (s), including loss in rospoct 
of steam vessels worked by railway companies (t), exoept by con- 
ditions which “ appear to idle Court to he just and reasonable," 
and which arc contained in a contract signed by the party or the 
person delivering the goods to the company (u) . Railway com- 


(1) As to the meaning of the " aot of 
God,” bee Nugent v. Smith, Slip.; Nichols 
v. Manland, L, R. 10 Ex. 235 ; 2 Ex. D. 
1 ; Nitioplmplmte Co. v. louden and 
St. Kuth. Sochi Co., 9 Oh. D. 503. See 
the notes to Walton v. Waterhouse, 2 
Wins. Saund. 420 ; and Pollock on Con- 
tracts, 435. 

(k) Co. Litt. 89s ; 22 Lib. Asbis. pi. 
41 ; Nugent v. Smith , 1 0. P. D. 423 ; 
Slower y. G. IT. E. Go., L. R. 7 C. P. 
655 (a nimal s) ; Ktndal y. L. ft S. W. E. 
do., L, R. 7 Ex. 373 (animals). 

(2) Sales y. L. § N. W. E. Co., 4 B, & 
S, 66 ; Taylor v. &. N. E. Co., L. R. 1 
O. P. 385. 

(»i) Rich y. Kneelani, Cro. Jaa. 330 ; 
Hob. 17; 2 Ley. 69; Nugent y. Smith, 


1 O. P. D. 423. The liability of ship- 
owners is discussed in. 5 Law Quarterly, 
16. 

(») Pomv Shpton, 8 A. & E. 963; 
47 R. R. 802. 

(o) See post, Chap. it. 

{p) S’ An y. 1. £ N W. E. Co., L. R. 
9 O. P. 326 ; Mitchell v. Z. T. Jt. Co., 
L, R. 10 Q. B. 256. See True v. Union 
Co., [1903] 1 K B. 760; [1904] 1 K.B. 
412. 

(q) 11 Geo. 4 & 1 Will. 4, o. 68. 

(r) Mitten t. Sraseh, 10 Q,. B. D. 142. 

(s) See Shaw y. 0. W. E. Co., [1894] 
1 Q. B. 373. 

(_f) See The Stella, [1900] P. 161. 

(k) The Railway and Canal Traffic 
Acts, 1864 and 1888 (17 & 18 Viot. o. 31, 
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panics are common carriers of passengers’ personal (*) luggage, Chap. II. 
whether carried in tho luggage van or in the oarriage with, the 
passenger ( y ) . 

The common law liability of a shipowner is limited by the 
Me rchant Shipping Ac t, 1894 (a), which prevents him from being 
liablo for loss ori damage occasioned by the fault or incapacity of 
any qualified pilot, acting in oharge of the ship in any district 
where the employment of such pilot is compulsory by law, or for 
loss arising without his fault or privity, or for fire (a) on board 
ship, or for loss in respect of certain articles specified in the Act, 
unless tho owner or shipper declares the nature and value thereof 
at the time of shipping: and in oertain oases from being liable 
for more than the value of the ship and freight: and his liability 
is limited in some cases to £15, and in other cases to £8, per ton 
of the ship’s tonnage (6). 

It is the duty of a pe rson lendi ng a thing to another not to Duty of 
conceal from tho borrower any d efeots known to him which may Mor ' 
render the use of the thing perilous or unprofitable to the 
borrower (c); but the lender is notliablofor injury to the borrower 
arising from a defect unknown to him(<2). 

It ie the duty of a person who gives dangerous goods to a Dangerous or 
carrier, whether by land (e) or sea (/), to give notice of their ohattd™ 
character to him (g ) ; and he impliedly ^warrants that the goods 
are not dangerous, but are fit for carriage in the ordinary way, 
unless the oarrier knows, or ought to know, that the goods are 


a. 1 ; 51 & 62 Viot o. 25) ; the Regula- 
tion of Railways Aot (31 & 32 Viot. o. 
119, a. 16), Peek y. JV Staff. R. Co., 
E. B. & E. 98C j JDoolan y, JIM. R. Co., 
2 App. Ons. 792, If. S. § I. It. Co. v. 
Biown, 8 Id. 703; <?. W. R. Co. v. 
MoCoithy, 12 Id. 218, Sutcliffe y. 
<?. IF. S. Co., [1910] 1 K. B. 478. 

(*) See Britten y. ff. A. Ji. Co., [1899] 
1 4 . B. 243; Gasswall y. Cheslm e lines, 
[1907] 2 K. B. 499. 

(y) 0. W. R. v. Bunch, 13 App. Oaa. 
31. 

(s) 67 & 58 Viot. e. 60, as. 602, 503, 
. 638 ; amended by 61 & 62 Viot. o. 14, 
and 6 Edw. 7, o. 48, aa. 69 —71 ; sea The 
Moppet Ho. 66, [1907] P. 254, 

(«) GrmiiKviUi y. Stephens, [1908] 1 


K. B. 51. 

(J) 57 & 58 Viot. o. 60, a. 503. Post, 
p. 123. 

(e) Bldemore y. Bristol and .Exeter R. 
Co., 8 E. & B. 1035. 

{d] MacCarthj y. Young, 6 H. & N. 
329 ; Coughlin y. GilUson, [1899] 1 Q. B. 
145. 

(e) Farrmt y. Basnet, 11 O. B. N. S. 
553. 

(/) Brass y. Maitland, 6 E. & B. 470 ; 
Williams y. East India Co., 3 East, 192 ; 
6 R. R 669 ; Bunn y. Bwhnall, [1902] 
2 K. B. 014. 

(ff) Aa to specially dangerous goods, 
see the Explosives Aot, 1875 (38 & 39 
Viot. o. 17) i the Merohant Shipping 
Aot, 1894, ss. 446—450. 
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Chap. II. dangerous (h). It is tho duty of the letter in contracts of hiring 
— ^ SU pp|y a (.y n g reasonably fit lor the purpose lor ■which it is 
intended to he used (i), unless the hiring is of a specific and 
agreed ohattel (k). 


Posmsory Lien ( l ). 


lien defined. 


Equitable 

lien, 


How liana 
arise and are 
lost. 


Parting with, 
possession. 


Where a person in possession of goods which belong to another 
has a right to retain them until his pecuniary demands against 
that other are satisfied, he is said to have a possessory lien on the 
goods (m). A possessory lien does not give any right to seU, the 
goods («). There are a lew cases in which the term “lien” is 
applied to certain priorities that a creditor may obtain over 
property not in his possession (0). LienB of this nature are 
equitablo liens, or maritime liens (p). Thoy aro independent of 
possession, and are merely rights to have specific property applied 
in satisfaction of the creditor’s claim. 

No_li.cn arises unless the goods havo como lawfullyinlo tlie 
possossion of tho person claiming tho lien (q) in tho ordinary 
course of business, and not for a special purpose inconsistent with 
tho lien. There is no lion where, from the naturo of tho trans- 
action, the possession of the holdor is subject to the owner’s right 
of disposition (r). The Hen is generally, though not always, losf 
by abandoning the possession of the goods ^s) ; but it is not lost 
by putting thorn in the possession of a bailoo for safe custody (it). 
Where the Hen is lost by voluntarily parting with the possession, 


(7<) TimnfiM v. Boole Co,, [1910] 2 

K. B. 94. 

(t) Fowler v. loch, L. E. 7 0. P 272 , 
10 Id, 90 ; Byman y. Bye, 8 Q. B. D. 
696 ; Money v. Scott, [1899] 1 Q. B. 
986 ; Voffcm v. Oulton, 79 L T, 884 
(k) JRolertsm v. Jmain Tug Co., 7 
Q, B. D. 598 

(7) 3 Bythewood, by Bobbins, as. 583 — 
673 ; Fisher on Mortgages, 286 , Tudor, 

L. 0. Mere. Low, 363 (notes to Kruger 
y. Wilcob). 

(m) Bammoni v. Hanky, 2 East, 235. 
(«) Mulhno v, Flotonee, 8 ft B. D. 
484. 

(e) 3 Bythewood, by Eobbins, s. 650. 


(?) We shall not disonss equitable 
liens ; as to maritime liens, see post, 
p. 122. 

(?) Stmtolfr. Alfmd, 3 M. & W. 248 ; 
49 E. R. 593 ; Madden v, Kempster, 1 
Camp. 12. 

()) Forth v. Smpm, 13 Q. B. 680 ; 
Orchmd v. Rachtmo, 9 C. B. 698; 
Jackson y. Cummins, 5 M, & W. 342. 

(r) Kruger y. W\lm, Ambl. 252; 1 
Dick 269, Tudor, L. 0. Merc. Law, 
363; 0, K, it. Co. v. Loti's Trustee, 
[1909] A. 0 109. , 

(<) Wtlern v. Kymer, 1 M. & S. 157 , 
52 E. E. 812, 813 , Belcher v. Oldfield, 
6 B. N, 0. 102. 
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it is not revived by re-acquiring possession; secus, if the loss of Chap. II. 
possession is involuntary (m). 

There are, however, a few exceptional cases where, though the 
goods are voluntarily parted with, the lien revives on possession 
being re-aoquired; for instance, an insurance broker, who effects 
a policy, loses his lien on the policy by voluntarily parting with 
it, but the lien revives if ho regains possession of the policy ( x ). 

I£ a guest at an inn places a horse in the inn stables, the inn- 
keeper does not lose his lien when the guest takos and uses the' 
horso with the intontion of returning if (y). 

A lien is also in many cases lost by taking security; whether Taking 
or not it is lost by taking a security depends upon the intention aemmty ' 
expressed or to be inferred from the position of tho parties and 
all the circumstances of the case ( 2 ). 

Possessory liens are either “particular ” (sometimes called 
“specific”) or “general.” A particular lien enables the pos- ml” lien 
sessor to rotain the goods until payment of a debt due in respeot 
of them; a gonenfi lien gives a right to rotain the goods unti l 
a ny gqnoral b alanco of account due from the owner to the pos- 
sessor is paid (a). Apart from oontraot, express or implied, il 
may bo said that p articula r Hon is given by common law and 
general lien b y cus tom or usage (&), which may be considered 
as adding an implied term to the principal contract. Particular 
liens arc, but general lions are not, favoured by the law (c). 

A particular lien may arise (1) at co mm on law, (2) by express Thrt«™lar 
contract, (3) by implied contract. 

A par ticular lien can arise at common law in favour of a person 
in possession '('iff "o?' goods in three different cases: — 

(]) Where he has bestowed labour, or skill, or expense upon 
or in doaling with the goods (e); 


(«) Sweet v. Pgm, 1 East, 4 ; 5 R. R. 
497; Wallace v. Woodgate, R y & M. 
194; Ex p. Cheeman, 2 Eden, 181. 

(«) levy y. Batumi, 2 J. B. Moo. 34. 
(y) Alien v. Smith, 12 0. B. IT. 9. 
038 ; 11 W. R. 440. 

(s) lie Taylm , [1801] 1 Oh. 590, 597; 
Angus y. MeLaehlan, 23 Oh. D. 330; 
Me Bowei, 33 Ch D 580. 

(a) Anglo- Italian Bank v. Banes, 9 
Oh. D. 289, per Brett, L J. 

(i) Emghton y. Matthews, 3 B. & P. 
494 J 7 R. R. 816. 


(«) P.ushfm th y EadfieU, 7 East, 224 , 
8 R. R, 520 ; Jacobs v. Latoui , 6 Bin, g. 132. 

(i) Meyvjooi v. Waring, 4 (lamp. 201 ; 
Shaw y. Neale, 27 L J. Oh. 444. 

(«) Ihankhn v. Easier, 4 B. & Aid. 
341 , 23 R. R. 306 , Chase y. Westmore, 
5 M. & S. 180 ; 17 R. R. 301 ; Ecwcs y. 
Ball, 7 B. & C. 481 ; 31 R, R. 260 ; Ex 
p. Willoughby, 16 Ch. D. 604 ; Eolhs y. 
Clandge, 4 Taunt 807 , stated 39 R, R 
882, 883 , Scat Je y. Uoi gan, 4 M. & W. 
270 ; 51 R. R. 668 ; Lane y. Teicson, 
12 A. & E. 116 (auotioneer’s lien), 

3 


G.P.P. 
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THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. II, 


Lien in 
respect of 
■work, Ac. 


Inn- 
keepers ( p) , 


(2) Wliero he is compellable to recoivo the goods or perform 

the services m respect of which he claims tko lion (/); 

and 

(3) Whore he has saved the chattel from loss at sea or capture 

by an enemy ( g ) . 

A lien claimed in respect of labour dono or prepense incurred 
in respect of goods can only be enforced against the owner if it 
was done or incurred at his request or by his authority (h), 
oxcept in the oasos of a carrier or innkeeper (i ) , but, subject to 
the rights of the owner, it may be enforced against any person 
at whose roquest or by whose authority the work or oxpense was 
done or incurred (k). 

Tho lien does not arise until the work undertaken is oomplotoly 
performed (1), but if the owner of the chattol prevents the work 
from being completely performed, there is a lien for the work 
actually done (m). 

Tho lien is only uppn the chattel on whioh the work is done, 
not on any chattel delivered to the workman to onablo him to do 
tho work (n), as, for instance, a coat sent to a tailor as a pattern. 
But whero the work is an entire work, and is dono on several 
chattels, the lion extends to all of them (o). 

An innkeeper is bound to receive overy traveller (q) who ap- 
plies to bo admitted as a guest (r), so long as there is room for him 
in tho house (sj and no good reason for refusing to recoivo him, 
and also to reooive his goods (Z). He has, in return, a lioii o n tho 


(/) Toth v. Gt enough, 2 Ld Ha, yin. 
866 ; Shnnti v. Upshaw, Id. 732 , 
Thompson v. lacy, 3 B. & Aid, 283 ; 22 
R. R. 385. 

(?) Eartfmt v. Jones, 1 Ld. Rayin. 
393 ; Batvng v. Bap, 8 East, 57. As to 
salvage, seaport, p. 124. 

(A) Nicholson v. Chapman, 2 H. Bl. 
254 ; 3 R R. 374 , Bttibm y.Baughau, 6 
0. &P. 974, 40 R. R. 842, Lempi ten 
7 . Pasleij, 2 T. R 485 . Keltic v. Thomas, 
[1905] 1 K. B. 186 ; Eleetrvs Supply Stores 
7 . Gaymod, 100 L. T 855. 

(t) Seo post. 

(A) Bolin 7 . Olandgr , 4 Taunl. 807. 

(1) Ter Parke, B., Pmnoek 7 . Bat 1 non, 
SK.&W 536. 

( 111 ) Zilley v. Batmlcy, 2 II. & Rot. 
648. 


(») Sanderson v. Bell, 2 Or. &M. 304 , 
Blcadan 7 Etmcoel, 4 C. & P. 152 ; 34 
R, R. 776 1 Stead, nan 7 . Boclley, 16 M. 
& W. 553. 

( 0 ) Male 7 . Ntchohm, 3 M & S. 167 ; 
15 R. R. 456. 

ip) See notes to Onhje's Cast, 1 Sm. 
L. 0. 119. 

(?) Lamoni 7 . Buhari, [1897] 1 Q. B. 
541. 

(>) Otchatd 7 . Bush, [1898] 2 Q. B. 
284. 

( 5 ) Ih 011 nt v. Btandt, [1902] 1 K. B. 
096. 

(() Emothotn 7 . Bammond, 1 C. & K. 
404; Bex y. Item, 7 O. & P. 213; 
48 R. R. 780; ffotdoit t. Stlier, 25 
Q. B. D. 491. 



POSSESSORY LIEN. 


35 


goods brought to the ian by tlio guest as his goods (u), whether Chap. II. 
they beloag to him or not (a); but not on goode brought to the 
inn by a poison who is not a guest (y), or on goods supplied by a 
third person for the temporary use of the guost at the inn and' 
known by the innkeeper to be the property of the third person ( 2 ). 

The lien is on all the goods brought by the guest to the inn in 
respect of the whole of tho innkoopar’fl bill against the guest (a). 

It has been hold that the innkeeper has a lien on goods which 
arotho separate property of a married woman,, whore 6he and her 
husband stay at an inn and credit is given to the husband (b). 

In addition to the innkoopor’s ordinary lien, he has, by the innkeepers 
Innkcepers_Act,J^78, a powor to sell by public auction goods ’ 
which have been left in his charge or custody for six we eks, and 
to reimburse himself out of the proceeds the amount due to him 
from the person depositing the goods for board or lodging, or 
tho keep and exponses of horses or other animals (c). 

Under 26 & 27 Viet. c. 41, an innkeeper may protect himself 
from liability to mako good any loss of property brought to hiB 
inn to a greater amount than £30, exoogt ( inter alia) when the| 
property shall have been stolen, lost, or injured through lke ! 
wilful oct,_ default, or neglect of himself or his servant, or when 
the pioperty has been dopositecl expressly for safe custody with 
him (d) . 

A carner _has a lien on the goods that he carries for the price Gamers, 
of the carriage (e), but not for oharges for booking or warehouse 
room (/), though, by tiro usage of a particular trade, or by special 
bargain, his lien may oxtend to oharges of tins nature (g), and, 
as in the ease of innkeepors, by reason of his obligation to reoeive 


(«) Thompson v. Imp, S B k Aid. 283 , 
22 R. R 385. 

(i) Threfally. Romicl, L. R 10 Q. 3. 
210, Snead v. Wittl me, 1 0. E. N S. 
267; TmU v. Grcnauyh, 2 Ld Raym. 
866, Tm > ill t. Guuolsy, 13 Q. B. 197; 
Gordon y. Silbei, sup ; Bohns 7. Chap, 
[1896] 2 Q B. 601. 

(y) Culps' a Cm, sup,, Smith v. Sear- 
love, 6 O. B. 132. 

(j) Bioaiwood v. Grama, 10 Ex. 417. 
Soe-fioJttwy. Gray, sup. 


(«) Mulhner y. ICoitme, 3 Q. B. D. 
484. 

(i) Got deny. Stlber, sup 
(f) 41 & 42 Viol. o. 38. 

[d) WhMumu v. Pickett, [1808] A. O. 
357 ; Meia aai y. Grand Hotel Co., [1891] 
2 Q. B. 11. 

(«) Per Lord Ellenborough, OJ., 
Bmhfmthy. EadflM, 6 East, 626. 

(/) Lambert v. Robinson, 1 Esp 119, 
(y) Eushfoi th t. EadJtU, 6 East, 519, 
7 East, 224 ; 8 E. E, 620 , A'puiall y, 
Pickfoid, 3 B. & P. 44, n. 


3(2) 
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THE MODERN LAW OP PERSONAL PROPERTY 


Chap. n. 


Shipowners. 


Lien by 
express 
oontract 


Implied lien. 


General Hen. 


and carry goods, ho may detain them against tho true owner 
until the particular carriage he paid (h). 

The owner oi a ship has a lion on the goods carried by him lor 
the freight ( i ), i e., the sum payable to him lor tho carriage of 
the goods, when he is ready and able to deliver them (7c); and he 
has a lien upon the luggage of a passenger for his passage 
money (l). II he i& prevented from delivering them by their 
nature, i.e , owing to goods of that nature being prohibited by 
law from being landed, he also has a lien for the costs of storagB 
and back freight, i.e., the costs of bringing them back to the 
port of shipment («i) . Where the cargo is consigned to separate 
consignees, the part sent to each consignee is subject only to the 
freight earned in respeot of it («) . Tho lien is of course lost 
by delivery of the goods (o). 

A lien which is created by express contract may extond to a 
case where no lien at common law would arise (p), and is regu- 
lated entirely by the terms of that contract (q ) ; and, whoro a 
lien arises at common law, it may he variod or rcslriotod by ox- 
press contract; hut if a contract contains terms inconsistent with 
the existence of a lien, then no lien oan arise (r). 

Whoro no lien exists by common law or express contract, it 
may be implied either from previous dealings botween the samo 
parties or from a general and notorious usage of trade (s). 

By a general Jim is meant the right of tho bailee who carries 
on a certain kind of trade to retain the goods till the balanco due 
to him from the bailor in respsot of that trade is satisfied. It 
arises: 


(h) YorU v, Gi enough, 2 Ld. Raym, 
868, 867, per Holt, 0.7. , Cross on 
Lien, p. 280. Soe Mketne Supply Stoics 
V. Gm/wooi, 100 L T 866. 

( i ) As to the meaning of ‘’freight,” 
see post, p. 119. 

(A) Htrchxerv. Time, 12 Moors, P. 0. 
890. 

(1) Wolf T. Summons, 2 Camp. 631; 
12 R. R. 764. 

(fd) Congo ex Aigos, L. R. 5 P. 0. 
134. 

(«) Set ml v. Pm, 1 Gale, 17. 

(o) North v. Gwrney, 1 J. & H. 609. 
See s. 494 of the Merchant Shipping 


Aot, 1894. Post, p. 63. 

[p) Richards v. Symons, 8 Q. B. 90; 
Sioamton v. Clay, 11 W. R. 811. 

[q) Nans t, Williams, 1 Or. & M. 
842 ; Cmpston v. Hough, 2 Scott, 684 ; 
2 B. N. C. 449, Hawthorne v. New- 
castle R Co., 3 Q. B. 734. 

[r) Chase v. Wesfmcre, 6 M. & S. 180 ; 
17 R. R. 301 , Tudor’s L. C. Meio. Law, 
366 ; Cramhay v, Hmftmj, 4 B & Aid. 
50 ; 22 R R. 618 ; Poster v. Colby, 3 H. 
&N. 705, Exp. WUloughlij, 16 Oh. D. 
804, Re Leith, L R 1 P. O. 305. 

(a) Rushfcrth v. HadfiM, 7 East, 224 
8 R. R. 620. 
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(1) la those trades in ’which it is usual for advances to be Chap. II. 

made by the bailee to the bailor ( t ) ; 

(2) In other trades, by usage. 

If it can be shown that, according to the custom of any 
particular trade, it is usual for advances to be made by the bailee 
to tho owner of the goods, the right to general lien is admitted (#); 
but, in other trades or localities, where it is alleged that the lien 
exists by usage, the usage must be proved to exist (u). A general 
lien may be excluded by expross contract; for example, a factor, 
to whom goods are consigned, does not acquire a general lien on 
the goods if he accepts the consignment subject to special 
directions as to (lie application of the cargo or the proceeds of 
sale of it (a;). 

Whore a bailee claims a general lien by usage, he must show 
that the general balance that he claims arises from, and that the 
goods were delivered to him in, exeroiso of a trade in respect of 
which the usage exists (y) . 

A general lien does not affect the rights of third parties (a); so General lien 
that if, for example, .a common oarrier obtains, by agreement iightaof third 
with the consignee, a lion for the general balance of account parte,, 
between them, this does not prevent the consignor from stopping 
in transitu (a). 

“ A factor is a person to whom goods are consigned for sale by Factors, 
a merohant residing abroad or at a distance from the plaoe of 
sale; and he usually soils in his own name without disclosing 
that of his principal” (b). “He is an agent, but an agent of a 
particular kind. He is an agent entrusted with the possession 
of goods for the purpose of sale ” (c). A mere agent has (as such) 
no lion, but a factor has a general lien on goods; and he does 
not lose his character of factor or the right of lien attached to it 
by reason of special instructions to sell goods at a specified price 
and in the name of the principal (d). 


(?) Sod v. Gorrmcn, 2 Do G E. & J. 
134 . 

(«) Sock t. Gmus sen, sup.; Oumpstm 
v. JIaigh, tup. ; lie Catjoii, 71 L. T. 584. 

(a) Fnth v. Foiies, 4 Da G. E. & J. 
409 ; Fx p. Eeymod, 2 Rose, 355. 
ly) Dixon v. Stansfeld, 10 0. B. 398. 
(r) W> \ght y. Swell, 6 B. & Aid. 350; 
24 R. R. 413, Zeudhmt y. Coopn, 3 
B. N. G. 99 ; Riehardsoti v. Goss, 3 B. & 


P. 119, OR R. 727. ( 

(a) Oppmlieuitj. Russell, 3 B & P.42; 
8 R. R. 604. Post, p. 84, as to Btoppago 
*« transitu. 

(4) Per Abbott, C.J , liming y Gome, 
2 B. & Aid. 143 ; 20 R. R. 3S3 See 
post, p. 80. 

(c) Per Cotton, L.J , Stevens v. Billet, 
25 Ob D. 31, 37. 

(d) Stevens v. Biller, sup. 
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THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. II, 


Solicitor’ e 
lien. 


It ia the custom for factors to make advances to tlieir principals, 
and therefore) (c) a factor has a lien over goods which como into 
his possession as factor (/), which lien extends not only to thoso 
advances but to tho general balance of his account against his 
principal arising from his employment (q). 

An important examplo of a general lion is that whioh a s olicit or 
has for the amount of his bill on papers of his client, except his 
will_(A), which have come into his possession as solicitor (i), but 
not on those which have come into his possession in some other 
capacity (k ) ; and the lion is confined to what is due to him' 
in his character of solicitor, and does not extend to general 
debts ( l ) . 

The lien “is not the result of contract; it is not an equitable 

ohargo; it is not an incumbrance affecting the estate itself 

It does not confer on the solicitor any higher right to retain deods 
than tho olient himsolf has” (m). 

As tho lion is only on the interest in the papers that tho olient 
has, it oannot continue after the interest of tho client has deter- 
mined (w), and it may be defeated by somo person showing a 
bettor right to tho deeds, or the property to which they rotate, 
than the olient has (o). Accordingly, if by tho judgment in an 
aotion the olient is ordered to deliver up deeds, his solicitor who 
holds them cannot withhold possession on account of Iris lien (p); 
and where a olient is bound to produce a deed in the possession of 
his solioitor, the latter must produce it notwithstanding his 
lien (q); and a party will he ordered to produco dooumonts which 


(e) Kinlach y. Craig, 3 T. R. 119, 783 ; 
1 R. R. 664. 

(/) Jhxon v. Stantfcli, 10 0. B. 398. 
(ff) Godin y, London Amranoa Co., I 
Wm. Bl. 104; Kruger y. JYiloox, 1 Arab. 
262 ; 1 Dick. 269; Houghton v. Matthews, 
3B.& P.485; 7R. R. 816, 

(A) Batch y. Byrnes, T. & R. 8? ; 23 
R. R, 196. Sec, generally. Seton on 
Decrees, Oh. xn., s. 2 (1). 

(i) Stevenson v. Blakelooh, 1 M. & S. 
636 ; 14 R. R. 626. The lien was ex- 
tended to articles delivered to tho soli- 
oitor to be shown to witnesses on a 
trial: Erisaell y. Kitty, 16 Sim. 191. 

(A) Ghampemmon y. Scott, S Mad, 93 ; 
22 R. R. 248; Belly v. Wathen, 1 De 


G. M. & G. 16; Vaughan y. Vandrr- 
ttegen, 2 Dr. 409 ; Gilson v. Hay, 4 Do 
G. M. & G. 612. 

(1) He Gallant, 31 Oh. D. 296. 

(t») BerOhitty,J.,Rsi.tersKm, [1801] 
8 Oh. 146. 

(«) Be Llewellin, sup. ; Blunden v. J)e- 
sart , 2 Dr & War. 426 ; 59 R. R. 763 ; 
Wakefield v. Newbon, 6 Q, B. 276. 

(o) Be Union Brick Co,, 4 Oh. 627; 
Exp. Nesbitt, 2 Soh, & Lef, 279 ; Blun- 
den y. Besart, sup. 

(jj) Baker y. Henderson, 4 Sim. 27 ; 
Bell v, Taylor, 8 Sim. 216 ; 42 R, R, 
162. 

(g) Furlong y. Howard, 2 Soh, & Lef. 
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are in tlio hands of his former solicitor who claims a lion on Chap, II. 
them (r) . 

“A solicitor oannot embarrass a suit by keeping papers which Order to give 
belong to an estate which is being administered by the Court, ^p” 6 p { ™ duoe 
and cannot use that moans of obtaining payment” (s). Accord- purpose of 
ingly, a solicitor will be ordered to hand over or produce prooeeflines ' 
documents so as to onable the matter to proceed, his lien being 
preserved ( t ). 

The Court has jurisdiction, upon payment being made into 
Court of, or socurity given for, a sum sufficient to answer the 
solicitor’s demand, to order, bofore taxation, delivery up by a 
solicitor of his client’s papers, where the retention of them would 
embarrass the oliont in the prosecution or defenco of a pending 
action (u). 

The London agent of a country solicitor has a lien on the LnnSm 
papers of the client received from tho country solicitor to tho a s® nt - 
extent only of the debt due to tho latter from the client in tho 
particular business, and so long only as the oountry solicitor 
remains unpaid ( x ) . As against the country solicitor the agent’s 
lien is general, but as against the oliont it is particular (y). 

The lien is subject to all equities affecting the papers at Subjeotto 
the time when the solicitor roooived them (2), and as to costs in- e ? llltaM - 
ourred aftor that timo to any equities arising before the costs arc 
incurred (a) . 

The lien extends only to tho solicitor’s taxable costs charges Imaspeotof 
and expenses incurred by him as solicitor for his client, including what 
counsel’s feos and all other disbursements which can be moderated 
by tho taxing master and are not necessarily allowed in full on 
being vouched; hut it does not include ordinary advances or 
loans (b) . 

It can be assertod only against persons by whom or on whose As against 

whom. 


116 ; Hope v. Liddell, 7 De G. M. & G. 
381. 

(r) Tale v. Oppei't, 10 Ch. 340 ; Lewie 
V. Powell, [1807] 1 Oh, 6,78. 

(») Per James, L. J., Belaney t. French, 
8 Ch. 918, 920 ; Re Uawkes, [1898] 2 
Oh. 1. 

'( i ) Re Hawkes, supra; Ttmghim v. 
Smghtrn, 23 Ch. D. 189 ; Re Capital 
F\re, Assoc., 24 Oh, D. 408 ; Boden 
v. Henshy , [1892] 1 Ch, 101. 


(a) Re Gallaml, 31 Oh. D. 298. 

(a;) Bray v. Hine, 6 Price, 203 ; 20 
R. R. 623 ; Re Andrew, 7 H. & N. 87. 

(y) Lawrence v. Flttchor, 12 Ch. D. 
858. 

(a) Felly v. Wathen, 1 Do G. M. & G. 
18. 

(a) Blunders v. JDmrt, 2 Dr. & War. 
405 ; 59 R. R. 753. 

(5) Re Taylor, [1891] 1 Ch, 590. 
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Chap. II. 


Taking 

soourity. 


Dlsoharge of 
aolioitor. 


lien on sale 
moneys. 


behalf tho solicitor was oiuployod and persons claiming under 
thorn. It Hollows that tho solicitor of a mortgagoo, whothor the 
mortgago is completed or goos off, has no lion as against the 
mortgagor (c), and on the same principle, the mortgagee’s solici- 
tor cannot, after tho mortgagee has been paid his principal, 
interest, and oosts, assort his lien on the title deeds as against the 
mortgagor for tho mortgagee’s oosts ( d ) . And a solicitor acting 
for mortgagoo as well os mortgagor in the preparation o£ a mort- 
gage has no lion on title deeds for oosts due to him from tho mort- 
gagor, unless suoh lien he expressly givon(e). A solicitor who 
has prepared a marriage settlement upon the instructions of the 
husband has no lien upon it as against the trustees (/). 

The solicitor may lose his lien by taking soourity for his 
oosts (gr); but “whether a lion is waived or not by taking a 
security depends upon the intention, expressod or to bo inferred 
from the position of the parties and all the circumstances of the 
oaso” (h); and when a solicitor takes any security which is in- 
consistent with tho rotontion of a lien (i), and, probably, when it 
is his duty to give his client dear information as to the facts and 
to adviso him of his rights and liabilities, and ho lakes a soourity 
for costs without explaining that ho intends to reservo his lion (ft), 
the presumption is that the lien is abandoned. 

IE tho client discharges the solicitor, or bocomes bankrupt, the 
solicitor may decline to give access to the papers over which he 
has a lien till ho is paid (l); but if tho solicitor discharges himsolf 
during the progress of an action, he may be ordered to give up 
the papers to the new solicitors, on their undertaking to hold 
them without prejudice to his lien, and to return them undefaoed, 
and to allow him to have access to them for the purpose of 
bringing an action for his costs ( m ). 

It is sometimes said that the general lion of a factor (»), and 


(c) Pratt y, Visard, 5 3. & Ad. 808 ; 
lawon v. Dickenson, 8 Mod. 30G. 

(d) Wakefield y. Newbon, 8 Q. B. 276 ; 
Be Lhwelkn, [1891] 3 Oh. 145. 

(e) Be Snell, G Oh. D . 105 ; distin- 
guished in Maefai lam y. Bister, 37 
Oh. D. 88, and Brrnton v. Elcctncal 
Corporation, [1892] 1 Oh. 434. 

(/) Be Lawmnce, [1894] l Oh, 656. 
itj) Batch v. Symet, T. & R. 92 ; 23 
R. R. 195 ; Cowell y. Simpson, 16 Ves. 
27.5 ; 10 R. R. 181, 


(h) Par Lindley, L.J., Be Taylor, sap. ; 
ante, p. 33. 

(t) lie Morris, [1908] 1 K. B. 473. 

(A) Per Kay, L.J., Be Taylor, sup. ; 
Be Doughs Norman f Co,, [1898] X Oh. 
199 ; Be Morris, supra, 

(l) Bx p. Underwood, De G. 190 ; Be 
Moss, 2 Eg. 346; Bo Baithfidl, 6 Eg. 
325. 

(m) Boiins y. Goldingham, 13 Eg. 440. 
(/») Drinkwatsr y. Goodwin, 1 Oowp. 

256. 
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the particular lion of ail auctioneer, on gooda placed in hia pos- Chap. II. 
session for the purposes of sale, oxtonds to the purchase-money, ~ ~ 

of goods sold by him and delivered to the purchaser (p ) . The 
explanation appears to be that, in the supposed eases, the factor 
or auctionoci has a right to have the purohase-money paid to 
him; and, on his acquiring possession of that money, his lien 
attaches. It is rather an abuso of language to Bay that the lien 
attaches on the purohase-money before it is paid, for, if the pur- 
chaser pays the principal, the remedy of the factor or auctioneer 
is not against the principal to enforce a lien but against the pur- 
chaser to make him pay. 

Other classes of persons who have genoral liens arc bankers (p), 
wharfingers (g), stockbrokers (r), policy brokers (s), dyers (it), 
cotton printers (u), and paokers (x). The lien of an unpaid seller 
is fully dealt with iu a later chap tor (y). 


( o ) 1 Williams v, Millington, 1 H. Bl. 
81 ; 2 R. R. 724 ; Ilnbmsm v. Sutter, l 
E. & B. 964 ; consider TFcbb v. Smith, 
80 Ch. D. 192, and Bellamy v. Dnvey, 
[1891] 3 Oh. 640. 

(/)) Davi s v. Hews her, 6 T. R. 488; 
2 R. R. 660; Bmndno y. Burnett, 3 
0 B. 519, 530 ; Mtsa y. Currie, 1 App. 
Cas. 569 ; Mew London, fe. Bank y. 
Broeklebank, 21 Oh. D. 302 ; Cuthbert y. 
J lobarts, [1909] 2 Oh. 226. Sea Be Bowes, 
33 Oh. D. 689. 


(?) Naylor y. Mangles, 1 Esp. 109 ; 5 
R. R. 722 ; Moet r. Pickering, B Ch. D. 
372. 

(r) Re London and Stole Cor])., [1902] 
2 Ch. 418. 

(s) Fuher v. Smith, 4 App. CaB. 1. 

(<) Samll v. Mm chard, 4 Esp. 53. 

(«) I Weldon t. Gould, 3 Esp. 268; 6 
R. R. 832. 

(s) Re Witt, 2 Ch. D. 480. 

(jf) Post, p. 63. 
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XIIE MODERN LAW OP PERSONAL PROPERTY. 


OHAPTEB III. 


SALE OP GOODS. 


Chap. in. 


Transfer of 
property in 
goods. 


Nemo dat 
quod turn 


Exceptions - 


Negotiable 
instruments ; 

Estoppel, 


The property in corporeal chattels oan be transferred by act 
inter vivos in the several manners following: — 

(1) By delivery of possession with, intent to pass the owner- 

ship; 

(2) By a contraot for sale called a bargain and sale, or a 

sale and delivory (a); 

(3) By the indorsement and dolivery of the bill of lading of 

goods on board ship (6); 

(4) By deed, or instrument in writing called a “ bill of 

sale” (c). 

As a general rale, a man oannot transfer the ownership of goods 
unless ho is the owner of thorn, and a buyer obtains no bettor 
title to thorn than tho seller has (d). This rule is subjoot to some 
exceptions, viz.:— 

(1) Current coin (e), if passed as coin (/), and negotiable in- 

struments {g)\ 

(2) Tho owner of the goods may by his conduct preclude 

himself from denying the authority of the sollor to 

sell (h) . 


{a) Serjeant Maiming, in a learned 
note to JSviley v, Cahmiett (2 M. & Ry. 
666, n.), expresses an opinion that the 
rule that the property parses by tho 
bargain and sale without delivery is 
modem, and that it is an anomaly 
arising fiom the assumption that, be- 
cause the thing sold is at the risk of the 
purohasei, therefore it belongs to him ; 
and he oites Y. B, 17 Edw. 4, 1 and 2, 
pi. 2. This note is disoussed in Blaok- 
bum on Bale, p. 283, where it is pointed 
ontthatSerjeantManningmisunderstood 
the oase (sco 1 How. 11 a). In Works 
t. Oliftm (1 Rolle, Rep. 61), Coko says' 
that by the oivil law a gift (dona, wbirh 
, does not necessarily imply a want of 
consideration) of goods is not good 


without delivery, otherwise by our 
law. 

(t) Post , p. 72. 

If) Post, p. 99. 

(i) Sale oi Goods Aot, 1898 (66 & 67 
Viet. 0 . 71)i a. 21 (1). See Uartop v. 
Erne, 3Atk. 49; perWiRes, J., Whist- 
ler v. Forster, 14 0. B. N. S. 267 ; 
Gundy v. Lindsay, 8 App. Oas. 469 ; 
Colo 7 . N. W, Panic , L. R. 10 0. V. 
382 ; Eolhm 7 . Fowler, L. R. 7 H. L. 
767. 

[e) Biggs 7 . Boltday, Oro. Eliz, 746 ; 
post, p, 178. 

(/) Moss 7 . Bancocl, [1890] 2 Q. B. 
111 . 

(?) Post, p. 178, 

(6) Sale of Goods Aot, 1893, s 21 (1). 
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A caso falls undor this exception where tire owner makes some Chap. III. 
statemont or does some act with reference to tho goods, with the ' 

intention of inducing and so as to induco the buyer, being a 
reasonable person, to act on the belief that he acquires, or has 
aaquired, a good title to the goods, so as to alter his previous 
position (i). 

(3) Sales by factors and meroantilo agents (ft); Factors; 

(4) Sales by persons who remain in possession of goods, or of Sellers and 

the documents of title to goods, whioh thoy have pro- jSewkm; 
viouely sold to another; or by a person who has 
bought or agreed to buy goods and has obtained 
possession of the goods or tho documents of title 
thereto (Z); 

(6) Where a person, who is not the ownor of goods, sells Power ol 
them under a common law or statutory power of sale, ’ 
or under tho order of a court of competent juris- 
diction (m). 

(6) Sale in market (w) overt, according to the usage of tho Market mt. 
market, to a buyer in good faith who does not know 
of the dofect in tho title of the seller (o). 

Blaokslone says (p ): — 

“ Market overt (that is ‘ open ’) in the country is only held on the 
apeoial days provided for particular towns by charter or prescrip- 
tion^); but in London [i.e., the City of London] every day, except 
Sunday, is market day. The market place, or spot of ground set 


(») Pickard y. Sean, 6 A. & E. 469 ; 
46 E. E. 638 ; Freeman v. Gaoke, 2 Ex. 
664 ; Knights y. 7 Vlivffen, L. E. 5 Q. B. 
680; Blithest, of Kingston’s Gate, 2 Sm 
L. 0. 847 rt seq., notea. Seo Pollock on 
Contracts, 656. 

(A) Ante, p. 37 ; post, p. 80 , Sale of 
Goods Aot, 1893, s. 21 (2a); Factors 
Act, 1889, s. 2, 

(1) Sale of Goods Aot, 1893, a. 25; 
Factors Aot, 1889, sa. 8, 9 , post, p. 81. 

(») Saleof Goods Aot, 1893, a. 21 (2b). 
As to pawnee, ace ante, p. 28, post, 
p. 71 ; as to sherifl, see post, p. 71 ; aa 
to County Court bailiff, aeo Geoiloch v. 
Cousins, [1897] IQ B. 558, and Cranes. 
Otmrod, [1903] 2 K, B. 37; as to 
master of abip, Bee notoa to The 0> atthi- 


dme, Tudor, L. C. Merc. Law, 34, an 
post, p, 124 ; aa to sale by older of tho 
Court, see Ord. L., r. 2, Ord. LVTL, 
r. 12. 

(») As to markets by charter or pre- 
scription, see Elph. N. & 0. Interp. 
595 ; A.-G. y. Som/r, 14 Q,. B. D. 215 ; 
11 App. Cas, 66 ; Golthmid v. G. £■ It., 
8 App. Cas. 927 . and, as to statutory 
markets, Manchester y, Lyons, 22 Cb. D. 
287; Aiergmenny v. Stiaker, 42 Oh. D. 
88 . 

(o) Sale of Goods Aot, 1893, s. 22. 

(p) 2B1.449. Sea2ndlnstit.713; and 
Clayton y. Le Roy, [1911] 2 K, B. 1031. 

(q) This does not apply to a market 
recently established under a local Aot , 
Moyce y. Me wing ton, 4 Q. B. D, 34. 
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Chap. III. apart by custom for the salo of particular goods, is also in tho country 

the only market; but in [tho City of] London overy shop (r) in 

which goods are oxposod publioly (s) to sale, is markot ovort for 
such things only as the ownor professes to trade in (/). But if my 
goods are stolen fioni me and sold out of markot ovoil, my properly 

is not altered, and I may take them whorevor I find them 

And oven in market overt, if the goods be the proporty of the 
king, such salo (though regular in all other respoots) will in no 
case bind him, though it binds infants, femes covert, idiotB or 
lunatics, and mon boyond sea or in prison; or if the goods be stolen 
from a common porson and then taken by the king’s officer from 
the felon and sold in open markot; still, if the owner has used due 
diligence in pioseouting the thief to conviction, he loses not hijf 
property in tho goods. So likewise if the buyer knowelh the prr 
perty not to be in tho seller, or there be any other fraud in 1 1 
transaction; if he knowolh the seller to bo an infant, or feme cq’ /( 
not usually trading for herself; if the sale be not originally J 
wholly made in a fair or market, or not at the usual hours, the o’ £ j 
proporty is not bound thereby («) If a man buys his own (f 
in a fair or market, the contract of sale shall not bind him so^.. .c 
he shall render the price, unless the properly had beon previously 
altered by a former sale And, notwithstanding any numbor of 
intervening salos, if the original vendor, who sold without having 
the proporty, comes again into possession of the goods, the original 
owner may take them when found in his hands who was guilty of 
the first broach of justice By which wise regulations the common 
law has secured the right of tho proprietor in porsonul oliattels from, 
being divested so far as was consistent with that olhor neoessary 
policy; that purchasers bond fide, in a fair, opon and regular manner, 
should not be afterwards put to difficulties by reason of tho previous 
knavery of the seller.” 


Stolen goods. In the case of stolen goods, notwithstanding the sale was in 
markot ovort, the property will, by virtue of tho Larceny Aot, 
18G1 (x), and the Sale of Goods Aot, 1893 (tj), rovost in the true 
owner upon his prosecuting the thief to conviction, and at the 
date of conviction («), so that the goods must he restored even 
by a bond fide, purohaser for value. If stolen goods are sold 


(i) Including warehouses. Lyons y. Do 
Pass, 11 A. & E. 326 ; but not wharves : 
TFilkimon v. King, 2 Camp. 336. 

(a) Lyons v. De Fast, 11 A. & E. 326. 
A sale in a hack room or upatoiis show- 
room is not in markot overt : Palmer v. 
ITullfif, Cro. Eliz. 464; Margreave v. 
Spink, [1892] 1 Q. B 26. 

(t) Case of Mai list (licit, 6 Rep. 835; 
Tudor, L. 0. Hero. Law, 274, Com. 
Dig. Market, E. Whether a sale to the 


shopkeeper is protested is doubtfnl! 
Bargrcavc v. Spink, sup. 

(m) Clifton v. Chancellor, Mooro, 624; 
Banyy. Faoy, 2 And. 116; so a sale 
by sample has not the piivilege of market 
overt - Crane v. London Lode Co., 6 
B. & S. 313. 

[*) 24 & 26 Yiot. o. 96, s. 100. 

(i/) S. 24 (1). 

(s) Lmihay v. Candy, 1 Q. B, D. 348. 
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otherwise than in market ovort, the true owner oan recover thorn Chap. III. 
from an innocont purchaser without prosecuting the thief (a). 

The Larceny Act, 1861 ( b ), provides that— 

“ If any person guilty of any such folony or misdemeanour as is Larceny Act, 
mentioned in the Act, in stealing, taking, obtaining, extorting, em- 18w - 
bezzling, converting, or disposing of, or in knowingly receiving any 
ohattel, money, valuable security, or other property whatsoever, shall 
be indioted for such olfonce hy or on behalf of the owner of tho pro- 
perty, and convicted thereof, tho property shall be restored to the Conviction of 
ownor and further, that in every such case tho Court before whom offender, 
such person is tried “ shall have power to award from time to time 
writs of restitution for the said property, or to order the restitution 
thereof in a summary manner." 

If the offence is indictable, a conviction in a court of summary Summary 
jurisdiction has the same effect as a conviction on indictment, 
and a like order for restitution may be made (c) . 

It was held that on conviction the properly in the goods or property 
other property rs-vested in the true owner, even if no writ of re ’ veBtB - 
restitution was awarded, and he could sue tho purchaser for 
trover ( d ). Now, by Hlb Sale of Goods Act, 1893 (e), it is en- 
acted that “where goods have been stolon, and the offender is 
prosecuted to oonviotion, the property in tho goods so stolen re- 
vests in the person who was the owner of tho goods, notwith- 
standing any intermediate dealing with them, whether by sale in 
market overt or otherwise." “Goods,” in this Aot, include all 
chattels personal except ohoses in action and money (/). 

By the Criminal Appeal Act, 1907, the operation of any ordor Appeal 
for restitution after conviction on indictment, and the operation 0M> 
of sect. 24 (1) of the Sale of Goods Aot, 1893, after such a con- 
viction, is suspended, unless the Court directs to the contrary, 
for ten days or until the hearing of an appeal; and if the convic- 
tion is quashed the order, or provisions of the Sale of Goods Act, 
do not take effect. The Court of Criminal Appeal may annul 
or vary any suuh order, although the conviction is not quashed (g) . 

These provisions do not affect the title of a bond fids purchaser 


(a) White v. Hptttigur, 13 31, & W. (d) Scatteiyoed v. Silmtei, 15 Q. B. 
60S ; Le$v. Snyes, 18C. B. 539 , Welh v. 600. 

M ahatnt, L. H. 7 Q. B. 654. (i) S. 24 (1). See Payne v. Wilson, 

(i) 24 & 26 Viot. o. 98, a. 100. [1895] 1 Q. B, 663 , 2 Id 637. 

(e) Summary Jurisdiction Act, 1879 (/) S. 62. 

(42 & 43 Viot. c. 49), a. 27 (8). (y) 7 Edw. 7, o. 23, a. 6. 
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When goods 
have been 
alolm 


Sale of Goods 
Aot, 1893, 


Sole under 

voidable 

title. 


Sale of horses. 


in oasos Which come within sects. 1, 2, and 8 of the Fedors 
lot, 1889, and sect. 25 of the Sale of Goods Act, 1893 ( h ). 

Under the Larceny Act (die property ro- vested, even if the 
owner, being induced by fraud, had parted with his goods under 
a contract of sale whioh passed the property to the purchaser (i). 
Tills has been alterod by the Sale of Goods Aot, 1893, which 
provides that “ whore goods have been obtained by fraud or other 
wrongful means not amounting to larceny, the proporty in such 
goods shall not re-vest in the person who was the owner of the 
goods by reason only of the conviction of the offender” (/c)- It 
must be observed that, in the case of goods obtained otherwise 
than by larceny, the Sale of Goods Aot does not expressly take 
a^vay the power of the Court to order restitution, and it would 
seem that this power still remains. 

By the proviso to soot. 100 of the Larcony Aot, a valuable 
security Which has been bond fide paid or disoharged by the per- 
son liable, or a negotiable instrument which has been bond fide 
transferred for value to a person not having nolioe of tho felony 
or misdemeanour, does not re-vest, and cannot be ordered to be 
restored (7). 

Where the soller has a voidable title, as where he has obtained 
tho goods by false pretences, blit Mb title has not been avoided 
at tho time of the sale, the buyer acquires a good title if bo buys 
in good faith and without notice of the seller’s defect of titlo (m). 

Special statutory provisions («) wore made more than 300 
years ago for the protection of owners of horses m case of sale, 
by which tho passing of the property in thorn, notwithstanding 
salo in market overt (o), is still regulated. The reasons for, and 
nature of, such provisions are thus given by Blackstane(p): — 


“ A horse is so fleet an animal that the stealers of them may floo far 
off in a short space, and be out of the reaoh of the most industrious 
owner. All persons, therefore, that have occasion to doal in horses, 
and are therefore liable sometimes to buy stolen ones, would do well 
to observe, that whatever price they may give, or how long soever 
they may keep possession before it be claimed, they gain no pro- 


(7i) See post, p. 81. 

(i) Vilmont v. Bentley, 12 App. Cas, 
4.71, overruling Moycs v. Newmgion, 4 
Q. B. D. 32. 

(k) S. 24 (2). 

(i I ) Ohttshesie i v. Ettt, 62 L. J, Q. B, 
160. 


(«i) Sale of Goods Aot, 1893, s.,23; 
Whlekotn v. Damon, [1911] 1 K. B. 
463. 

(«) 2 & 3 Ph. & M. e. 7 (1686), and 
31 Eliz. o. 12 (1689). 

(o) Sale of Goods Aot, 1893, s. 22 (2). 
\p) 2 Bl. 460. 
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party in a liorae that has been stolea, unless it be bought in a fair or 
market overt, nor even then unless the directions be pursued that 
are laid down in the statutes 2 P. & M. c. 7, and 31 Eliz. o. 12, by 
which it is enacted that every horse, so to be sold, shall be openly 
exposed, in the time of such fair or market, for one whole horn.' 
together, between ten in the morning and sunset in Ike open and 
public place used for such sales, and not in any private yard or 
stable, that the horse shall be brought by both the vendor and vendee 
to the toll-gatherer or book-keeper of such fair or market: that 
toll be paid if any bo due, and if not, one penny to the book-keeper, 
who shall ontor down the price, colour, and marks of tho horse, 
with the namos, additions, and abode of the vendeo and the vendor; 
the latter, either upon his own knowledge, or tho testimony of some 
oredible witness. And, even if all these points be fully complied 
with, yet such sale shall not take away tho property of the owner, 
if within six months after the horse is stolen he puts in his claim 
before the mayor, or some justice, of the district in which tho horse 
shall be found; and within forty days after that, proves such his 
property by the oath of two witnesses before suoh mayor or justice; 
and also tenders to the person in possession such price as he bond 
fide paid for him in market overt. But in caso any one of the 
points before mentioned be omitted or not observed in the sale, Buch 
sale is utterly void; and the owner shall not lose his property, but 
at any distance of time may seize, or bring an action for, his horse 
wherever he happens to find Mm.” 

Wo have already said that mere transfer of possession operates 
to transfer the ownership where that is the intention. Where 
there is no consideration, that is, in oase3 of gift, this is the only 
manner in which a transfer of the property in a chattel capable 
of delivery can be made at law otherwise than by deed (q). 

A contract of sale of goods is a contract whereby the seller 
transfers or agrees to transfer tho property in goods to the buyei 
for a money consideration, called the price (r). Thorc may be a 
contract of sale between one part owner and another (r). A 
"contract of sale” includes an agreement to sell as woll as a 
sale (s) . A “sale” includes a bargain and sale as woll as a sale 
and delivery (s). A contract of sale may be absolute or con- 
ditional (t). 

Where under a contract of solo tho property in the goods is 
transferred from the seller to the buyor, the contract iB called a 
sale, but where the transfer of the property in the goods is to 
take place at a future time, or subject to some condition there- 
after to he fulfilled, the contraot is called an agreement to sell (u). 


Chap. III. 


Tianafer of 
property in 
chattel. 
Gift. 


Contraot of 
sale. 

Definition. 


“Sale.” 


(}) lost, Chap. vi. 

(r) Sale of Goods Aot, 189S, a. 1 (1). 

(s) S. 62 (1). 


« S. 1 (2). 
(«) S. 1 (3). 





THE MODERN LAW OP PERSONAL PROPERTY. 


Chap, III. 



to Bell.” 


When the 
property 

TTnasoer- 

Specifio ox 
ascertained 
goods. 


“ An agreement to sell ” booomes a “ sale ” when the lime olapses, 
or the conditions are fulfilled subject to which tho properly in 
the goods is to be transferred (a;) . 

The expressions, in this definition, “salo” and “agreement to 
sell,” correspond to the distinction, between “executed” and 
“executory contracts.” By an executed contract the property 
passes at the instant when the contract is made; by an executory 
oontraot the proporty does not pass until some condition is 
satisfied (y) . Where the contract is exeouted and passes tiiei 
property in the goods, it operates as a conveyance, and is called 
a “ bargain and sale ” (2). 

Lord Blackburn says (a):— 

“ It (the contract) may be an agreement perfectly binding on the 
parties so as to give either of thorn a remedy against the poison and 
general estate of the other for any default in fulfilling liis part of tho 
agreement, but having no eflecl on the property or right of possosBion 
in the goods, and giving the proposed purchaser neither the rights 
nor the liabilities of the proprietor, so that he 1ms no preferable 
right to the goods themselves, nor any moans of enforcing his de- 
mand against them more than any other creditor; and, on the other 
hand, lie is not liable to any loss arising from the destruction or 
injury of the goods. Such agreements are generally called ‘exe- 
cutory agreements.’ Or it may be an agreement amounting to a 
baigain and sale of tho goods, transferring to the purohasor the 
general property in the goods, and with it the rights and liabilities 
attached to proporty, so that the purchaser has a spocific interest 
in the goods themselves of which he may avail himself indepen- 
dently of his remedy against the vendor on the contract, and, on 
the other hand, making him liable to the general risk of any loss 
befalling the goods. Such an agreement is sometimes called an 
‘executed’ sale, but it is more technically called ‘a bargain and 
sale’ of the goods.” 

Where there is a contract for the sale of unascertained goods, 
no property in the goods is transferred to the buyer unless and 
until tiie goods are ascertained (b). Where there is a contract 
for the sale of speoific or ascertained goods, the property in them 
is transferred to the buyer at such time as the parties to the con- 
tract intend it to be transferred (c) . To ascertain the intention (*) 

(*) S. 1 (4). (e) S, 17 (1) ; Seeth v. Moors, 11 App. 

(y) 'Post, p, 49. Oas. 850, 370, 380 ; Shepherd v. Ham- 
it) ShBp. Touch. 221. son, L. E. 5 H. L. 127; McEntue v. 

(a) Blackburn on Sals, Introd. ix. Onsiley, [1895] A. C. 483 ; Eeid v. 
(i) Aot of 1893, 8. 16 ; J)% ton v, Tales, Macbeth, [1904] A. 0. 223 ; Wrnei w 
6 B. & Ad. 310. Gill, [1906] 2 K. B. 674. 
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of tlio parties, the terms of the contract, the conduct of the parties, Chap. III. 
and the circumstances of the cose must be considered (d). Mention of 

“Specific goods” arc goods identified and agreed upon at the P^es. 
time a contract of sale is made (e). “ Futuro goods ’’ arc goods ^‘toure” 
to bo manufactured or acquired by tho seller after the making goods, 
of the contract of sale (/). Goods are in a “deliverable state” ‘'DdireraUe 
when they aro in such a state that tho buyer would, undor the 
contract, ho bound to take delivery of them(^). 

Unless a different intention appears (h), the following aro rules Buies for 
n . . . . « , . i . ascertaining 

ior ascertaining trie mtontion of tho parties as to the time at intention. 

which the property in the goods is to pass to tho buyer:— 

(1) Whero there is an unconditional contract for the sale of 

specific goods, in a deliverable state, the property in the 
goods passes to tho buyer whon the contract is made, 
and it is immaterial whether tho Lime of payment, or the 
time of delivery, or both, be postponed (i). 

(2) Where there is a contract for tho salo of specific goods and 

the seller is hound to do something to the goods for the 
purpose of putting them into a deliverable state, the 
property does not pass until such thing be done and the 
buyer has notice thereof (k). 

(3) Where there is a contract for the sale of specifio goods in a 

doliverablo state, hut the seller is bound to weigh, 
measure, test, or do some other act or thing with 
reference to the goods for tho purpose of ascertaining 
tho price, the property does not pass until such act or 
thing he done, and the buyor has notice thereof (l) . 

(4) Whan goods are dolivored to the buyer on approval, or 


(cl) S. 17 (2 ) Ogg t. Shuler, L. E. 10 
C. P. 102 j Young 7 . Matthew, L. E. 2 
0. P. 127. 

(e) S. 62 (1). Blaoibum on Sale, 132. 
(/) S. 62 (1) ; a. 5. Watts v. Friend, 
10 B. & 0. 446 ; 34 B. E. 477 ; UMle- 
white 7 . M' Marine, 5M. &W. 462 ; 66 
E. E. 678. 

M S. 82 (4). 

(A) S. 18. Calcutta Co. 7 . He Mattae, 
32 L. J. Q. B. 333 ; Fui ley 7 . Sates, 33 
L. J. Ex. 63; Seid y. Macbeth, sup.; 
Zamg 7 . Sarcky, [1908] A. O. 35; 
Weiner 7 . 0\U, sup. 


( I ) S. 18, rule 1. Tailing v. Baxter, 
6 B, & 0. 360 ; 30 E, E. 366 ; Tudor, 
Merc. Cases, 308. 

(A) S. 18, rule 2. Oltirle r. Spence, 4 

A. & E. 460 ; 43 E. E. 396 ; luidUr 7 . 
SurUnvm, ! M. 1 17. 610 ; Logan 7 . 
Le Mem far, 6 Moore, P. 0. 116; Sugg 
7 . Minst, 11 East, 210; 10 E E. 476 ; 
Amman r. Monies, 8 O. B. 449, 

(J) 3. 18, rule 3 ; Farley v. Suite, 33 
L. J. Ex, 43 ; Man son 7 . Meyer, 6 East, 
614 ; 8 E. E. 572 ; Simmons 7 . Swift, 6 

B. & C. 857 ; 29 E. E, 438. 


G.P.P. 


4 



00 


THE MODERN LAW OF PERSONAL PROPERTY, 


Chap. III. 

Sale or 
return..” 


Reaerration. 
of right of 
disposal. 


“ on sale or return,” or othor similar forms, tlio property 
passes to the buyer:— (i) when be signifies bis approval 
or acceptance to the seller or docs any othor act adopting 
the transaction (m); (ii) if be does not signify his ap- 
proval or aocoptan.ee to the sailor but retains tho goods 
without giving notice of rejection, then, if a time has 
been fixed for the return of tho goods, on tho expiration 
of suoh lime, and, if no time has been fixed, on the ex- 
piration of a reasonable time. What is a reasonable 
time is a question of fact («). 

(5) Where thoro is a contract for the sale of unascertained or 
future goods by description, and goods of that description 
and in a deliverable state are unconditionally appro- 
priated to tho contract, by either party, with tho assent 
of the other, tho proporty in tho goods thoroupon passes 
to the buyer (o). Such assent may bo express or im- 
plied, and may bo given after the appropriation is 
made (p) . Where, in pursuance of tho contract, tho seller 
delivors the goods to the buyer, or to a carrier or other 
bailoo (whether named by tho buyer or not) for tho pur- 
pose of transmission to tho buyor, and docs not resorvo 
the right of disposal, ho docs unconditionally appro- 
priate the goods to the contract (q). 

In cases of this nature, whon the seller makes the 
appropriation pursuant to authority from the buyer, a 
difficult question often arises whether the acts done 
by tho seller show a revocable or a final inlention to 
appropriate (r). 

Whero specific or subsequently ascertained goods are sold, tho 
sollor may, by the terms of the contract or appropriation, reserve 
the right of disposal of the goods until certain conditions aro 
fulfilled (s). In such oase, notwithstanding the delivery of tho 


(»») 3. 18, rule 4 (a), KvUam v. 
Attenborough, [1897] 1 Q. B. 201, if the 
trctyar pledges the goods. 

(ji) S 18, rulo 4 (b) ; Moss v, Sweet, 
16 Q. B. 493 ; Say v. J3arke> , 4 Ex. D. 
279 ; Wphck v. Danes, 6 O. P. D. 321. 

(o) S 18, mle 6 (1) , J Teilbutt v. Eisk- 
ion, L. R. 7 0. P. 449 ; Jcrmer v, South, 
h. R. 4 C. P. 270 ; Attnigt v. Johnson, 


7 E. & B. 886. 

(jn) Campbell y. Meney Docks, 14 C.B. 
N. 3. 412. 

(?) S 18, rule 6 (2) ; Wait v. Daker, 
2 Ex. 7 ; Joyce v. Smnn, 17 O. B. N. S. 
" 102 . 

()’) Blackburn on Sale, 137. 

(*) S, 19 (1) , Mirabita v. Impend 
Ottoman Sank, 3 Ex. D. 164 ; Demit y. 
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goods to the buyer, or to a carrior or other bailee for the purpose Chap. III. 
of transmission to the buyer, the property in the goods docs not 
pass to the buyer until the conditions imposed by the seller are 
fulfilled ( t ). Where goods arc shipped, and by the bill of lading 
the goods aro deliverable to the order of the seller or his agont, the 
6ollor, primd fade, does reserve the right of disposal («). 

When the sellar draws on tho buyer for the price, and transmits 
the bill of exchange and bill of lading to the buyer together, to 
secure acceptance or payment of tho bill of exchange, tho buyor 
is bound to return tho bill of lading if he doo3 not honour tho bill 
of oxchange, and if ho wrongfully retains tho bill of lading, tho 
proporty in the goods doos not pass to him. (ir), though ho may 
he able to give a good title to a bond fide purchaser (x). 

Under a “hire and purohaso” agreement, where goods aro Hire and 
hired upon tho terms that the hirer is to pay certain sums of ^eemonts. 
monoy, and upon payment of all such sums the property in the 
goods is to pass to him, but until then is to remain in the lessor, 
the sale is conditional, and the property doos not pass until all 
tho monoy is paid (y) . 

Unless the pathos have otherniso agreed, the goods remain at Bislc pntirt 
tho seller’s risk until the property therein is transferred to the ^apro- 0 * 
buyer; but wheie the property is transferred, tho goods are at tho P 01 ^- 
buyor’s risk whetkor delivery has been mado or not ( z ). If, how- 
ever, delivery has been delayed through tho fault of either party, 
tho goods are at the risk of tho party in fault as regards any loss 
which might not have occurred but for such fault (a). The 
duties or liabilities of the seller or buyer as bailee (6) of tho goods 
aro not affected by the above rules (c). 

Where there is an agreement to sell (d) spociffc goods, and sub- 
sequently the goods, without any fault on the part of either party, 
perish before tho risk passes to tho buyer, the agreement is 


Bowlhg, 2 B. & Ad. 932 ; 36 E. B. 796, 
delivery to buyer , Wait v. Bale* , 2 Ex. 
1, delivery on board skip. 

(t) Sea last note. 

(it) a. 19 (2) , Ogg v. Shut or, 1 C. P. D. 
47. See s. 43 (1) (a). 

(t.) S 19 (3). Shephn A v. Bat neon, 
L. E 3 XI. L. 116, 133; Ctthn v. 
BmlelCi Co., [1899] 1 Q. B. 643. 

(a) 2W, p. 65, 

(g) Sec Ee,p. C> aternui , 9 Oh. D. 419 , 


Bee v. Butte), [1898] 2 Q B. 318 , llclbtj 
y. 2 [uttheut, [189o] A. C. 171. 

(a) bale of Goods A at, 1893, s. 20. 
See Blphtcl; v Bmnes, 6 0. P. D. 321, 
326 ; Sweeting y. 1’ui net,!,. B. 7 Q. B. 
310. See Chalmers of Sale, 65-68. 

(«) S. 20. See Maitmeau v. Hitching, 
L. E, 7 Q. B. 151, 456. 

(4) See poet, pp. 66, 67. 

(c) S. 20. 

(ti) Ante, p, 48. 


4(2) 
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thereby avoided (e). This rule applies to specifically described 
goods, whether in existence at tho time the contract is made 
or not (e). 

Subject to the provisions of tho Solo of Goods Act, 1893 (/), 
and of any other statute (g), a contract of salo may bo made in 
writing (either with or without seal), or by word of mouth, or 
partly in either way, or may be implied from tho conduct of the 
parties (h ) . The law relating to corporations is not, however* 
affected by this rule (i ) . 

It was provided by the Statute of Frauds (7t) that; — 

' No contract for tho sale of any goods, wares, and merchandises, 
for the price of £10 sterling or upwards, shall bo allowed to he 
good, oxcopt the buyer shall accept part of tho goods so sold, and 
actually receive the samo, or give something in oarnest to bind tho 
bargain, or in part of paymont, or that some noto or memorandum 
in writing of the said bargain be mads and signod by the parties 
to bo charged with snob contract, or their agonts thorounto lawfully 
authorized.” 

A question having arisen whoLhar tho statute applied to oonlraols 
for the sale of goods not at tho time capable of being delivered, it 
was provided by Lord Tenterden’s Act (Z), in 1828, that:— 

“ The said enactment [sect. 17 of the Statute of Frauds] shall ex- 
tend to all contracts for the sale of goods of the value of £10 sterling 
and upwards, notwithstanding the goods may be intended to ho 
delivered At some future time, or may not at the time of such contract 
be actually made, proouied, or provided, or fit or ready for dehvery, 
or some aot may he requisite for the making or completing thereof, 
or rendering the same fit for delivery.” 

Both thoso enactments oro now repealed by the Sale of Goods 
Aot, 1893 (m), and the following provisions aro substituted (»):— 

“ (1) A contract for the sale of any goods of the value of £10 or 
upwards shall not be enforcoablo by action unless the 


(«) S 7. Se&HowoUv, Couplani, L. R. 
9 Q. 3. 46*2 ; 1 B. D. 268 ; Chalmers 
on Sale, 29, 

U) S. 3. 

(j) See Merchant Shipping Aot, 1894, 
bb. 24, 28, 86, as to sale of ships, past, 
p. 117. See 64 Geo. 3, o, 66, a 4, as to 
sale of copyright, post, p. 270. 


(h) Bngden v. Meirop. £. Co., 2 App. 
Cos. 666. 

(t) Sale of Goods Aot, 1893, s. 3. 

(Js) 29 Car. 2, o. 3, s. 17. 

(f) 9 Geo. 4, e. 14, e. 7. 

(») S. 60. 

(«) S. 4. 
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buyer shall accept part of the goods so Bold, and actually 
receive the same, or givo something in oarnest to bind 
the contract, or in part payment, oi unless some note or 
memorandum in •writing of tho contract be made and 
signed by the party to be chargod or his agent in that 
behalf (o). 

“ (2) Tho provisions of tills section apply to every such contract, 
notwithstanding that tho goods may be intended to be 
delivered at some future time, or may not at tho time of 
such contract he actually made, procured, or provided, 
or fit or ready for delivery, or some act may be leqraisito 
for tho making or completing thereof, or rendering the 
same lit for delivery (p). 

“(3) There is an acceptance of goods within tho meaning of this 
section when tho huyor does any act in relation to tho 
goods which recognizes a pro-existing contract of salo, 
whether there ho an acceptance in performance of tho 
contract or not' 1 (q) 

In sect. 17 of the Statute of Frauds the words were price’’ 
of £10, but in soct. 7 of Lord Tenterdon’s Act, the words 
were “ value " of £10, and it was decided that the effect of the 
latter enactment was to substituto “ value ” for “ price ” in sect. 17 
of the Statute of Frauds (r) The word “ value ” is therefore used 
in the present Act. 

In tho Statute of Frauds it was provided that the contract 
should nol “bo allowed to be good,” and it was docidod that this 
did not ron dor tho contra t void or illegal, but only unenforceable, 
unless its existence could bo proved in one of the alternative 
manners provided by the Act (s) . The present Act gives off ool 
to theso decisions, and provides that tho contract “ shall not he 
enforceable by action” (£). 

In the Act of 1893 tho words “ party to bo charged or his agent ” 
have been substituted for the words “ parties to be chargod . . . 
or their agents” in the Statute of Frauds; for it was always hold 
to be sufficient if tho note or memorandum was signed by the 
party against whom the contract was sought to be enforced («). 

“ Goods,” in the Act of 1893 (x), include all chattels personal, 


(») S. 4 (1). 

W 8. 4 ( 1 ). 

(5) S. 4 (3). 

(j V Harman v. Jlceu, 18 0. B. 887. 

(?) Httidumt v. Aldm son, 8 App. Gas. 
488 


(l) Taylm v. £?. JS. [1901] 1 K. B. 
774 ; “notion” includes arbitration, 
Cos v. Hoars, 98 L, T. 121 ; 90 Id. 719. 

(u) Seo Him v. PichsUy, L, R. 1 Ex. 
342. 

(r) S. 62 (1). 
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other than things in action nud mono j (y); emblements (s); in- 
dustrial growing orops (a); and tilings attached to or forming 
part of the land which aro agreed to ho severed heforo sale or 
under tho contract of salo (a). 

Tho provisions of soot. 4 of tho Act of 1893 appty onlv to a 
contract of sale, and o contract of salo of goods must bo carefully 
distinguished from oilier similar contracts. If a man purchases 
from a tailor a coat which tho tailor has to make from his own 
materials, the contract is clearly an executory contract of salo; if 
a man employs a tailor to mako a coat from his (the employer’s) 
materials, tho contract is clearly one to do work and not ono of 
sale. There are, howevor, some intermediate cases whore tho 
person who doos the work also supplies tho materials: such cases 
present groat difficulty. If a man employs a printer to print a 
book, tire printer finding tho materials, or a solicitor to draw a 
deed on parchment belonging to tho solicitor, it would ho an 
abuse of language to call suoh a contract a contract of Bale (6) ; 
for neither tho book nor tho deed, whon completed, becomes the 
proporty of the printer or solicitor; the employer has such a 
property in the book or deed as would ontitlo him to rcslrain tho 
printer or solioitor from selling it to another. Probably, in cases 
of this nature, tho question whether the oontract is ono of sale or 
for work and materials deponds upon whethor tho omploycr has 
some proious property in iho thing completed, and, if ho has, 
tho contract is one to do work, and, if ho has not, is one of salo (c). 
A contract to mako and attach a thing to land, or to an existing 
chattel, belonging to the employer, is a contract for work and 
materials, and not a oontract of salo (d). 

Whoro tho consideration for the transfer of tho property in 
goods from ono person to another consists of other goods, the 
contract is not ono of sale, but of exchange or barter (e) ; hut if the 


(j/) See Mumble v. Mitchell, 11 A. & E. 
205 ; 52 R. R. 318 ; Colonial Hank v 
irMimftji 11 App. Cas, 426. 

(s) Mai shall v. Green, 1 C. P. D. 35, 
(a) See Lattry v. Cm sell, SB Oh. D. 
608 ; Marshall v. Oicen, 1 C. P. D. 36, 
42 ; Morgan v. Hassell, [1909] 1 K. B. 
367. TJnaevered "tenant's fixtures ” 


are not "goods”; Zee y. Qasbll, 1 
Q. B. D. 700. 

(J) Olay v. Tates, 1H.&N. 73. 

(c) Lee y. Gnffin, 30 L J. Q, B. 252 , 
1 Law Quarterly, p. 8, 

(i) Clark r. Buhner, 11 M. Sc W. 248 ; 
Anglo-Egyptian Co, v. Rimne, L. R. 10 
C. P. 271. 

(<?) Hamm v. Luke, U M. & "W. 139. 
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consideration consists partly of goods and partly of money, it Chap. Ill, 
seems that tko contract is one of sale (f). 

On reference to tho statute (g) it will be observed that there are 
three alternative ways in which tho contract may be evidenced: — 

(1) Tho first alternative is that “ the buyer shall aecopl part of *• Acceptance 
tho goods so sold, and actually receive the same” (g). receipt. 

This has boon thus stated, “Acceptance and actual receipt 
mean a delivory of possession under the contract for sale” (h). 

Acceptance and actual receipt do not preclude the buyer from 
questioning tho quantity or quality of tho goods, or from disputing 
the faof of tho performance of tho contract by tho seller (i); Ihoy 
merely supply the want of a written memorandum of tho contract . 

Aooeptaneo and receipt wero somotimes confused in tho earlier 
oases (7r), hut they must be distinguished. Receipt of tho goods by 
the buyer may he evidence of his intention to accopt, hut is not 
acceptance. There may ho acceptance without receipt, or receipt 
without acceptance; both acceptance and receipt must bo proved 
in order to bring a case within this alternative. 

An acceptance of goods wilhin this section is when “ the buyer Aoooptanoo 
docs any act in relation to the goods which recognizes a pre- 
existing contract of sale ’’ (Z), whether tho goods have been ac- 
cepted in performance of the contract or not (Z) . 

“ Acceptance ” is hero defined only for the purposes of this 
section, and is a different thing from the acceptance which hinds 
a purchaser to pay for goods (wi). 

Instances of acts which amount to an “ acceptance ” for this 
purpose are:— Comparing the goods with a sample (w); taking 
samples from the bulk after tho contract (o); selling, or offering 
to sell, the goods to a sub-purckasor (p); keeping and dealing 
with a delivery order (q), or bill of lading (r), sent to tho buyer 
by the seller. 


(/) Alii idge y. Johnson, 20 L. J. ft. B. 
296 ; Sheldon v. Cox, 3 B. & 0. 420. 

(g) Sale of Goods Act, 1803, a. 4 (1) 
(A) Pollock and 'Wright, 71. 

(t) Marion v. Txbiett, 15 Q. B. 428 , 
Page v. Morgan, 15 Q,. B. D. 228 ; Tag- 
hr v. Smith, [1893] 2 ft. B 65, 

(i) Cattle v. Swordcr, 6 H. & N. 828 , 
Marmn v. Wallis, 8 E. & B. 726. 

(7) Act of 1893, s. 4 (3), ante, p. 53 ; 
Abbott r. Wohey, [1895] 2 ft. B. 97 ; 
Taylor v. G. A. B., [1901] 1 K. B. 774. 


(m) Abbott y. Woltey, sup. at p. 100. 
See s. 35 of the Act of 1893. 

(n) Page v. Moigan, 16 Q. B. D. 228 ; 
Abbott y. 7 Volley, mg. 

{o) Garina v. Grout, 2 O. B. N, S. 
340. 

(p) Chaplin v. Bogus, 1 East, 192 ; 8 
R, R. 249; Blenhntop y. Clayton, 7 
Taunt. 587; 18 R. R. 602; Taylor v. 
G, B. B., tup. 

(?) Featiut y. Home, 16 M, & VT. 119. 
(»•) Culm v. Anderson, 2 E. & E. 692. 
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With regard to “ actual receipt,” it is important to rwuombor 
that, as in the caso of acceptance, aclual receipt is only ovidoneo 
of tho existence of the contraut; it does not prove that (ho seller 
has performod his port of tho contract. 

The question as to what amounts to actual rcooipi is not Iroo 
from difficulty, and it depends in part upon tho question in whoso 
pcssossion tho goods aro at the time of (ho contract of sale. They 
may he— (1) in tho possession of tho seller, or (2) in the possession 
of some person as his agent or bailee, who may be either a stranger 
oi' the buyer himsolf . 

It will be found in all cases of “ actual receipt ” that either the 
possession of part of the goods is changed, or, if this is not tho 
case, that tho character of tho possession is changed. 

First. Suppose the goods to bo in the possession of the seller. 

In this ease, if the buyer removes any part of tho goods by 
virtue of the contract, ho has “actually rocoived" them. 

Whore the sollor delivers goods to a common carrier for convey- 
ance to the buyor, they pasB out of tho seller’s possession, but do 
not pass into the possession of the buyor, and yot, by an anomaly, 
tho delivery to tho carrier is considered as “actual roeoipt" by 
the buyer. In oilier words, the common carrier is oonsidorod as 
the agont of the buyor for tho purposo of receiving, though not 
of accepting, tho goods (s); and, on goods boing delivered to tho 
carrier, ho bocomes tho bailee of the buyer, not of the seller. 

If Hie seller agrees with the buyer that ho will bold the goods 
for him, this changes the character of the possession of the sollor, 
so that he becomes the bailee of the buyer, and amounts to actual 
receipt by the buyer (t). 

Secondhj. Where, at the time of tho sale, the goods are in the 
possession of a third person as bailee for the seller. In this case, 
the agreement of tho seller and buyer, with the assoul of the 
bailee, that the baileo shall hold the goods for the buyor, operates 
as an “actual receipt” by the buyor. No change of possession 
takes place; it remains with the bailee, but tho character of his 
possession is changed; be was bailee for tho seller, he becomes 
bailee for the buyer. But the mere giving of a delivery order to 

(s) Sait v. Bush, E. B, & E. 494; (<) Siam v. Slone, I Taunt. 458, 

Sunt v. Seeht, 8 Ex. 814; Snails v. Marvin v. Walks, 0 E. & B. 720, 
Euism, 6 B. & S. 431; Mai man v. Oiisttolc v. Itohmon, 1 B. & S. 299. 
Philips, 14 M. & W. 277. 
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the buyer by the seller does not operate os an “ actual receipt ” 
by tho buyor until it has been assented to by the bailee (w). 

Thirdly. The goods may, at tho time of tho contract of sale, 
be in the possession o£ tho buyer as bailee of the sollor. 

In this caBO there can be no change of possession, but the 
character of the possession may be changed; instead of holding 
the goods os bailee of tho seller, the buyor may hold them as 
owner, and this will amount to an “actual receipt” by him. 
Evidence of acta of the buyer which aro inconsistent with lus 
holding tho goods as bailee is sufficient to show that the character 
of his possession is changed (*) . 

Acceptance and actual receipt need not bo contemporaneous. 
Acceptance may precede or follow the receipt. If the buyer 
resells the goods bofore the seller has parted with them or agrood 
to hold as hailoo for tho buyer, tho acceptance necessarily procodes 
the receipt; if tho seller dispatches them by a common carrier 
before acceptance by the buyer, the recoipt necessarily precedes 
the acceptance; and, lastly, in the case of the buyer selecting 
goods in a shop, buying them and taking them away with him, 
acceptance and receipt arc contemporaneous ( y ) 

(2) The second alternative is giving “ something in earnest to 
bind the contract or in part payment.” 


Chap. in. 
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2. Earnest or 
p8>?li payment. 


Earnest and part payment arc oflon confounded, hut they are 
of totally different natures Paymeut, and therefore part payment, 
cannot he made until the contract is concluded, while earnest is 
given for tho purpose of binding the contract. In othor words, 
payment is made after the contract; earnest is given simultaneously 
with the conclusion of tho contract. Pari payment is part of the 
price, oarnest is not, as a rule, part of the price (a); payment 
must ho iu money ; oarnest need not bo money (z). 

It may, perhaps, ho necessary to point out that, as the buyor 
must “give” tho earnest, merely stroking the hand of the sollor 
with a shilling and not giving it to him is not sufficient (a). 

Sometimes it is intended that a debt due from, tho seller to tho Part payment 
buyer should bo set off against the price and operate as part by set "° ' 
payment, and tho question then arises whether this is part 


(«) .Farms y. Home, 16 M & W. 119 ; (y) Cusack r. Itobuuon, 1 B. & S. 209. 

Coils y. Mote, 17 0. B. 229. (s) lltm y. Smith, 27 Ch. D. 101. 

(n) Edan v Ludjhtd, 1 0,. B. 302 ; (a) Elenhntop v. Clayton, 7 Taunt. 

IClywhite y. Dneieux, 16 M. & W. 286. 697 ; 18 E. E 602. 
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Chap. III. 
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payment within, tho section. It appoars to bo established that if 
the agreomont for sot-off is part of the oontraot lor solo wliioh it 
is wishocl to provo, the sot-off is not part payment within the 
section; but that, on tho other hand, if tho agreement for a sol-oil 
is made independently of tho contract of sale, it may oporato os 
part payment within the section (b). 

(3) The third alternative is that “ some noto or memorandum 
in writing of the contract bo made and signed by the 
party to be charged, or his agent in that bolmlf 

The note or memorandum must contain all the essontial terms 
of the contract (e) . It must dcsoribo tho parties by name or other 
sufficient description (d), the goods sold (e), the price if it has been 
agreed (/), and any other express term of the contract (g). 

If no agreement has been come to as to tho price of tho goods, 
there is an implied agreement to. pay what the goods are reasonably 
worth (ft), but this need not bo stated in tho note or memoran- 
dum (i) . 

There is an important distinction hotwoen a oontraot roducod 
into writing and signod fay both partios, and a “nolo or memo- 
randum” sufficiont to satisfy tho statute. In the first case 
evidence is not admissible to show that (ho contraot is not that 
which is expressed in writing (7c); in the latter case ovidonoo is 
admissible to show that a document which seems to show a 
complete contract docs not truly rocord tho contraot which was 
in fact made, or that no contract was in fact concluded (l). The 
statute is “a weapon of defenoe, not offence, and it docs not make 
any signed instrument a valid contract by reason of the signature, 
if it is not such according to the good faith and real intention of 
the parties” (m). 


(6) 1 VaVeei r. Nussey, 18 M. & W. 
302 , Not tony. Davison, [1609] 1 Q, B. 
401. Benjamin on Sale, 220 
(«) Egerton r. Nathevn, 6 East, 307 ; 
8 R. R. 480 ; M'Gltan y. Nicolle, 9 
W. R. 811. 

(<2) Vanienbergh y. Spooner, L. R. 1 
Ex. 316 ; Newell v. Eadford, L. R. 3 
O. P, 62 ; Allen v. Dennet, 3 Taunt. 167 ; 
12 R. R, 633. 

(a) Thmnion v, Kempster, 5 Taunt. 
766; 15 R. R. 668; Shat dim v fetid ell, 
20 Ch. D. 90. 

(/) Mmott v. Kvngsso’e, 5 B. & C. 


683 ; 29 R. R, 341 ; Acebal y. Levy, 10 
Bing. 376. 

ig) Coopei y. Smith, 15 East, 103; 
13 R. R. 397 ; Deuce y. Corf, L. R. 9 
Q. B. 210 ; M- Clean y Nvcolk, 9 W. R. 
811 (os to quality). 

(A) Sale of Goods Act, 1893, s. 8 (2), 
(t) Soadly v. M'Lame, 10 Bing. 482. 
(k) Elpb, IN. & 0. Interp. 36. 

(/) Hussey v. Horne- Payne, i App. Cas. 
320 ; Bnital Co v. Magpt, 44 Cb, D. 
616 ; Bellamy v. Dehenham, 46 Id. 493 ; 
Battle y. Hmtnhooh, [1897] 1 Cb. 26. 

(in) Jervis v , Berndqe, 8 Ch. 360, par 
Lord Selborno, 
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Il is hardly noccssary to say that evidence of the circumstances Chap. III. 
of tho parties to tho contract is admissible for the purpose of Parol evi- 
ascertaining in what meauings they used tho words in the note deaQe ' 

This is part of the general law as to the interpretation of docu- 
ments^). 

Bearing in mind that, at common law, it is competent to tho Variation of 
parties to a wriLten contract, not under seal, to alter, vary, or a ° ooatra6t - 
revoke it by parol, it might be supposed that a similar rule 
applied to a contract ovidonced by a note in writing under this 
section. But this is not the oaso; for, though tho parties may 
revoke tho contract by parol (o), they cannot vary it by parol (p); 
the reason apparently being that the only contract made enforce- 
able by the note in writing is the contract of which that writing 
is a note, so that if tho oonlraot is varied by parol, the writing is 
no longer a nolo of tho contract as varied, and therefore the 
written note does not show the oontract as varied. 

Tho note of tho contract may bo contained in several documents, Note con- 
and one only of such documents need be signed (q) . The several ^yoraldoou- 
documonts must ho annexed to each other, or the connection 
botween thorn must appear upon tho face of the documents (q) . 

Parol ovi donee is not admissible for the purpose of connecting the 
documents (q) ; but it is admissible to identify a document re- 
ferred to, or to show that a reference, which may he to a document, 
is in fact such a reference (r). 

It will be observed that the signature required is that of “ the Signature, 
parly to ho charged or his agent in that behalf.” Tho signature 
of tho party seeking to enforce the oontract is not necessary (s). 

Tho effect of this is somewhat curious. Tho contract can be 
enforced only against tho person who has signed the note or 
memorandum, so that in effect the contract is or is not enforceable 
at the election of the party who does not sign ( t ). 

Tho signature need not bo at the end of the note or Plfteaand 

mode of 
signature, 

(n) Soe Elph.K. &C.Interp., ohap. 4. 688; Zaer v. ICoffln, [1901] 1 Ch, 543 ; 

(o) Goss t. Nugent, 5 B, & Ad 68; Btrlmgr 7. Darnell, 1 8m, L. 0. 308. 

Morgan v. Daw , L. R, 10 G. P. 16. (r) long v. Millar, i C. P. D. 450 ; 

( p) Pimm 7. Downing, 1 O. P. D. Taylor r. Smith, sup. at p. 74. 

220; Noble 7. Want, L. R. 2 Ex. 135. (s) lapilmrp 7 . Bryant, 2 B, N. C. 

(g) Bmjdell 7 . Ihmmoni, 11 East, 786; Liverpool Bank v. Ecolei, 1H. 

142 ; 10 R, R. 450 ; Case 7 . Bastings, 7 139. 

Q, B. D. 125 ; Studde 7 . Watson, 28 Cb. {<) Reim 7 . TitUley, L. R. 1 Ex. 342 ; 

D. 306 ; Taylor 7 . Smith, [1893] 2 Q. B, Smith 7 . Neale, 2 C, B. N. S, 67. 

66; Team 7 . Gmdner, [1897] 1 Q. B. 



THE MODERN LAW OP PERSONAL PROPERTY. 


fiO 


Chap. IK. 


When U must 
bo inaito. 


Immaterial 
to whom 
addiTOed, 01 
for what 

S OHO 

>. 
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memorandum; it is suIUoimil il it is so introduced as lo govern 
and autlioni icale ovary material or operative part of it (tt) . 1 f Iko 
namo appears in au unusual position, it is a question of fact in 
each aaso whether it was intended as a signature (x). Signature 
may bo by print, mark, initials^ or stamp ()/) 

Tho noto or momorandum need not bo oontomporanoous with 
tho oontraot, hut may bo signed either hofore or after tho contract 
is concluded. For instance, it may bo contained in a written 
proposal which is afterwards verbally accepted (z), or in tho 
minutes of a meeting (a), or in a subsequent letter repudiating 
liability undoi tho contract (b ) . It must, however, be in exist- 
ence when an action upon tho contract is commenced (c). 

It is immaterial for what purpose tho note is inado, or to whom 
it is addressed; any wriling embodying the terms of a oontraot 
and signed by tho person to bo charged is 6ufficiont (d). Thus, a 
rocital in a will (e) or deed (/), a letter reforring to an unsigned 
document (<7), an affidavit made in othor proceedings (h), or a 
lctlor wrillon to a third person (i), may he sufficient. 

The authority of an agoiil to sign must bo dolorminod according 
to tho ordinary rules of agonoy (/c), but ono parly cannot be the 
agent of the other to sign for him ( l ). Au auctioneer is tho ngont 
of both buyor and soller, and a momorandum signed by him, at 
tho time of tho sale (m), will bind both parties («); an auctionoor’s 
dark also may bo, and vory often is, the agent of tho purohasor 
to sign his name (0). 


( 11 ) Caton v. Caton, L. R. 2 H. L. 127 , 
Beans v. Soars, [1892] 1 Q. B. 593 , 
He Soyle. [1893] 1 Ob. 84. 

(x) Johnson v. Hodgson, 2 M. & W. 
683 ; Dio nil v. Evans, 1 H. & 0. 174; 
Sms r. Landray, [1894] 2 Oh. 318. 

(j/) Bee notes to Warn v, Walters, 1 
3m. L. 0. 335. 

(s) Hems y. Pteksley, L. R. 1 Ex. 342 ; 
Me Sew Eberhatdt Bo , 43 Ch D. 118. 

(«) Jones t, Victoua Bo., 2 Q. B. D. 
314. 

(J) Bailey v. Sweeting, 9 0. B. N. S. 
843 ; Wilkinson v. Evans, L. R. 1 0. P. 
407, 411 ; see Box v. Scare, 96 L. T. 
121 ; 90 Id. 719. 

(c) Ideas t. Dixon, 22 Q. B. D. 367 ; 
Me Soyle, sup. at p. 97. 

(d) Me Soyle, [1893] 1 Ch. 84, 98, 99. 
(«) Me Soyle, sup. 


(J) Me Sollimd, [1902] 2 Oh. 860 

[g) John Qnflllhs Corp. r. Sum her, 
[1899] 2 Q. B. 414. 

[h] Bat hworth y. Young, 4 Draw. 1 ; 
see Lucas r. Dixon, 22 Q. B. D. 357. 

(•) (hbsony. Selland, L, R. 1 0 P. 1. 

(k) Sea notes to Wain y Warlters, 1 
Sm. L. C 334 ; post, Ohap. v. 

(l) Shat many. Brandt, L. R. 6 Q. B. 
720; John OnJUths Ooip. v. Slimier, 
sup. 

(m) Sews v. Ban , 1 H. & N. 484 ; 
Bell v. Balls, [1897] 1 Oh, 663 , post, 
p. 76. 

(«) Simon y, Metimr, 1 W. Bl. 599 ; 
Beer v. London, 20 Eg, 412, 426 ; White 
y. Pioctor, 4 Taunt. 209 ; 13 R. R. 580. 

(s) Bud t. Boulter, 4 B. & Ad. 443 ; 
, Suits y. Zand) ay, [1894] 2 Oh. 318 ; 
Bell t. Balls, sup. 
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Since executory contract of salo arc included within sect. 4 of Chap. III. 

tho Salo of Goods Act, 1803, the operation of tlio following section contracts not" 

of the StatuLo of Frauds must bo very limited in regard to the bo par- _ 

, n , formed within 

&fi*o oi goods- onsyc&f. 


" No action shall be brought . . (5) upon any agreement that Statute of 

is not to bo performed within the space ol one year from tho making Frauds, e. 4. 
tlroioof, unless tho agreement upon which suoli action shall be 
hi ought, or some memorandum or note thereof, shall be in writing, 
and signed by the party lo be charged therewith or some other 
person thereunto by him lawfully authorized” (p); 


but it will apply to a contract for the salo of goods not to bo per- 
formed within a year, although thore has boon an acoeptanco and 
actual receipt of part of the goods (q). 

“ Where the agreement distinctly shows upon tho face of it that 
the parties contemplated its performance to extend over a greater 
space of timo than ono year, tho cose is within the statute; but 
where tho coutraot is such that tho whole may be performed 
within a year, and there is no oxpro&s stipulation to the contrary, 
tho statute does not apply” (r). It has, however, been decided 
that wkoro tho whalo of what has to bo done by ono parly is in- 
tended to be performed within a year, the case is not within the 
statute (s). 

It remains to be addod that whoro in an action it is intended Pleading, 
by either party to rely upon soot. 4 of tho Sale of Goods Aot, * 

] 893, or on the Statute of Frauds, in answer to a claim, he must 
raise such matter by his pleading in the High Court (f), or by 
notico in tho Couuly Court (w); and a party will be estopped 
from raising this defence if he might have raised it in a previous 
action but neglected to do so (») . 


(j>) 29 Oar. 2, c. S, s. 4. Sea notes to 
TUer y. Compton, 1 Sm. L. 0. SIS. 

(q) bated Co. v. Garner, [1910] 2 
K.B. 770; [1911] IK B. 425. 

(>) South y. St) aubudge, 2 0 B. 815, 
por Tindal, O.J. ; see McGiegot y. 
MeGicqor, 21 Q, B. L. 124 ; Smith v. 
Gold ttent Co , [1908] 1 K. B. 285, 538 , 
Small y. Ehrjiek, [1912] A. C. 39. 

(•> Sonellan y. .Bead, 3 B. & Ad. 899 , 
Ghe> i ij y. Semmg, 4 Ev. 031, Miles v. 


New Zealand Co., 32 Cb D. 206 ; Mihow 
y. Staffbul, 80 L. T. 690 ; Jleeie y. Jen- 
nings, [1910] 2 K. B. 522, where it was 
held that suoh an intention did not 
appear 

(1) E. S. O Old. XIX , r. 13. See 
Brnmimgy. Odhams, 75 L. T. 602. 

(«) Bratton v. Biaimn, [1S03] 2 Q B. 
219 

(a) Sumpkrin v. Sump hues, [1910] 
1 K. B. 796 , 2 Id. 531. 
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Delivery. 


Duties of 
seller and 
« buyer. 


Place of 
delivery. 


TWe of 
delivery. 


CHAPTER IV. 
sue op goods ( continued ). 

Delivn y— Scttci ’s Lien— Stoppage in Transitu— Representation- 
Condition Precedent— Wantonly—. Bills of Lading. 

As wo liavo already said, although goods bo not delivered the 
buyer may become tho owner of the goods; but, whoro they have 
not boon paid for, tho property in thorn may pass to tho buyor 
subject to tho lion of tho seller for the unpaid purchaso-monoy. 
Tho buyer, having the property in the goods, has piimd facie the 
right to possBas them; hut this right may he mado conditional by 
the terms of tho agreement. 

It is tho duLy of the seller to deliver tho goods, and of tho buyor 
to accept and pay for them, in accordance with tho terms of tho 
contraol (a). Unless otherwise agreod, delivery of tho goods and 
payment of the price aro concurrent conditioue; that is to say, the 
seller must ho ready and willing to givo possession of tho goods to 
tho buyer in exchange for tho price, and the buyor must be ready 
and willing to pay the price in exchange for possession of tho 
goods (&). 

It depends upon the contraot between the parties in each case, 
whether the buyer must take possession of tho goods or the seller 
send thorn to tho buyer (c). But apart from any contract, tho 
place of delivery is tho sollor’s place of business, if he have ono, 
and, if not, his residence (e) . If, however, the contract is in respect 
of specific goods, which aro, to the knowlodgo of the parties, in 
some othor place at the tirno of the contraot, then that placo is 
the placo of delivery (c). 

If the seller is bound to send tbo goods to the buyor, and no 


(a) Bale of Goods Act, 1893, s. 27. Powell, 2 Sm. L. 0. 11. Bee Fmuitt v. 
Delivery is defined, s 62(1). SeePollook Aiomayo, 83 L. T. 335 ; Ql&mma Mont 
and Wright on Possession, 43. Co. v Biddeil, [1012] A. 0. 18, 

(i) Ii, e, 28. See notes to Cotter v. (i) lb s. 20 (1). 
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time is fixocl, he must send thorn within a roasonablo timo (d). A Chap. IV. 
demand or tonder of delivery may be treated as ineilcctual iX mado 
at an unreasonable hour (c). 

Goods which aro, at the timo oX salo, in the possession oX a third Goods * E q{ 
porson, are not dehvored by tho sellor to tho buyer until Buch thhdparaon. 
porson acknowledges to the buyer that he holds for him (/) . 

If tho sellor is authorized or required to send the goods to tho Delivery to 
buyer, dolivery to any carrici for the purpose oX transmission to 
the soller is primd facie a dolivory to tho buyer (g). 

If tho sellor delivers the goods to tho buyer without roooiving 
paymont, ho has no further rights over tho goods, and his only 
romedy is to bring an notion for the price. 

Notwithstanding that the property in the goods may huvopassed Unpaid^ 
to the buyer, an unpaid soller (h), who is in possession of the 
goods, has a lien on tho goods, or a right to retain them for the 
prieo while he is in possossion oE thorn until payment or tender 
of the prioo, in tho following eases . — (1) whoro thcro is no stipula- 
tion as to crodit; (2) whore the goods aro sold on credit, but the 
term of oredit has oxpired; (3) whore the buyer becomes in- 
solvent (i). 

Tho seller may exercise this right of lien notwithstanding Where seller 
that ho is m possession of the goods as agent or bailee for the Kb for 
buyer (/c). huyor. 

If pait of the goods has been delnerod, tho unpaid seller may Whore part 
exercise his right of lien or retention on the remainder, unless the lleli7Brjr ' 
part delivery has been so made as to show an intention to waive 
the Hon or right of retention (?) . 

Tho unpaid sellor loses his lion, or right of retention, (1) when Termination 
he delivers the goods to a carrier or other bailee for tho purpose of of lien ‘ 
transmission to the buyer without reserving tho right of dis- 
posal (m) of the goods; (2) when the buyer or his agent lawfully 
obtains possession of the goods; (3) by waiver thereof (n). 

This lion or right of retention is not lo»t by reason only that 
tho seller has obtained judgment for the prioe of tho goods (o). 


seller's lion. 


In what 
oases 


(d) Sale of Goods Aot, 1893, e. 29 (2). 

(e) lb. s. 29 (4). 

(/) 74. s. 29 (3). 
iS) lb. s. 32 (1). 

(A) A a to the meaning of "unpaid 
sailer” and "seller," see s 38. 

(») 74. ss. 39 (l), 41 (1). Seo Black- 
burn, on. Sale, 389 , Mp. Chalmers , 8 Oh. 


289. As to insolvency, see s. 62 (8), 
pint, p. 64. 

(A) 74. s. 41 (2). See Or tee v. Richard- 
son, S App. Cas, 319. 

(1) 74. s. 42. See post, p, 66. 

(») As to reservation of right of dis- 
posal, see s. 19, ante, p. 50. 

(») 74. s. 43 (1). 

(o) lb. s. 43 (2). 
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Chap. IV. 


Stoppage in 
nt/nntii. 


Duration 
of transit. 


When the buyer of goods becomes insolvent, the unpaid seller 
who has parted with possession has the right of stopping tho 
goods in transitu , that is to say, ho may resume possession of the 
goods so long as they arc in course of transit, anti may retain 
them until payment or tender of the price (p) . A person is “ in- 
solvent” who has coasod to pay his debts in the ordinary course 
of business, or cannot pay them as they become due, whether he 
has committed an act of bankruptcy or not (q). 

.Stoppage in transitu and seller’s lien ore sometimos con- 
founded (r). Seller’s lion arises when the buyer is in default, be 
bo solvent or insolvent. Stoppage in transitu arises on tbo in- 
solvency of tho buyer, wholher ho is in default ornot. Tho lion 
can only be asserted while tho goods are in tho possession of the 
seller 01 his bailee; stoppage in transitu can only be assorted while 
the goods are in the hands of a, third person who holds thorn for 
the purpose of transmission only, and not at the will of either 
tho seller or tho buyer. 

The right of stoppage in transitu is cxorciseablc whether tho 
vendor is wholly or partially (sj unpaid; and oven if the goods 
are purchased on credit which has not expired at tho time of 
stoppago (<) . 

Goods are in course of transit from the time when they are 
delivered to a carrier by land or wator, or other baileo, for the 
purpose of transmission to the buyer, until the buyer or his agent 
in that behalf takes delivery from such carrier or bailee (u). 

If the buyer obtains deli\ erv of tbo goods before their arrival 
at tho appointed destination, the transit is at an end(a:). If, 
after then' arrival at the appointed destination, the oarrier or 
other bailee agrees to hold and does hold the goods as bailee for 
the buyer, the transit is at an end, and it is immaterial that a 
further destination for the goods may have been indicated by 
tho buyer (y). If tho buyer rejects the goods and the carrier 


(p) Sale of Goods Aot, 1803, s. 44. 
See notes to Luikbanaa v. Mmoii, 1 Sru. 
L. C. 738. 

(f) lb. s. 62 (3). 

(>} See as to the distinction between 
them, per Lord Campbell, M ‘Swan r. 
Srnth, 2 H. L. C. 328. 

(a) Hodgson v. lag, 1 T. R. 410; 4 
R. R. 483. 

(t) highs v, ViherKoad, l East, 6X6; 


lotlmgl v. highs, 3 East, 381 ; 7 R. R- 
400. 

(#) Sale of Goods Aot, s. 46 (1); 
Kendal r. Mm shall, 11 ft. B. D. 366, 
hethell v. Clark, 20 III. 61 6. 

(&} lb. s. 45 (2) , Whitehead v. Andes- 
eon, 8 M. & W. 618, 634 ; 60 R. R. 819 
(g) lb. s. 46 (3) ; Exp. Cooper, 11 Oh. 
D. 68, 78. 
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continues in possession, tho transit is not at an end, even though. Chap. IV. 
tho seller refuse to receive thorn back ( 2 ). 

When goods are delivered to a ship chartered by the buyer it is 
a question, depending on the circumstances of each particular case, 
whether they are in possession of tho master as a earner, or as 
agent for the buyer ( a ). 

If the carrier wrongfully refuses to deliver the goods to the 
buyer or his agent, the transit is then at an ond (6). 

If part delivery of the goods lias been made to the buyer or hia Effarf <>* 
agont, the remainder may he stopped in transitu, unless the p 
circumstances of the part delivery show an agreement to give up 
possession of the whole (c). 

Tho delivery of part may have been for tho purpose of separating 
that part from the whole; in which case tho seller’s lien, or right 
to stop in transitu, as the ease may he, still exists over the 
remainder On the other hand, part may have been delivered 
without any intention to separate it from the remainder, and in 
tho process of delivering the whole, in which case tho seller’s 
rights are gone as to tho whole (c). 

It should perhaps be noted that the carrier may agree to hold 
the goods as tho bailee of the soller, in which ease the latter can 
exercise his seller’s lien, hut not the right to stop in transitu. 

The effect of the seller drawing hills for the price on tho Effect o£ 
buver, and the latter accepting them, depends upon the intention “^luTfor 
of the parties. It may bo the intention of the parties that this P rlcB - 
shall amount to payment; but primd facie the effect is merely 
to givo credit to the buyer for the poriod during which the bill 
has to run (d), so as to suspend the seller's lien and bis right to 
sue for tho price until the hill arrives at maturity and is dis- 
honoured (e), or the buyer becomes insolvont. It has not tho 
effect of defeating the seller’s right of stoppage in transitu (f). 

Tho seller may exercise his right of stoppage in transitu either How stoppage 

■ 1 ■ i ^ . . . , . w trnnnm 

bv taking actual possession of the goods, or by giving notice is effected, 
of his claim to the earrior or other bailoo in whose possession the 


( 2 ) Solo of Goods Act, 1893, s 45 (4). 
(«) lb. a. 45 (5). 

(5) 16, s, 45 (6), Bird y. Broun, 4 
E«h. 786. 

(<) 74, s. 45 (7) , Kemp t. Full, 1 App, 
Cas. 673; Ex p. Cooper, 11 Oh. D. GS ; 
Tanner y. Smell, 14 M, & W. 28. 


l,d) Helium v. Guthrie, 2 B. If. 0. 
755 ; 42 B B, 720 ; S&le of Goods Act, 
1893, s 38(1). 

(«) Vi Upy v. OahUtj, 18 Q. B. 941 ; 
Gnfflthi y. Feuy, 1 E. & E 680. 

(/) Fatten 7 . Thampton, 5 11. & S. 
350 ; 17 B. B. 350 , Gunn 7 . Bokkow, 
10 Oh. 401, 501. 


G P.P. 


5 
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Chap. IV. 

Notice. 


Re-delivery. 


Effect of sole 
or pledge by 
buyer. 


Effect of lien 
or stoppage 
in transitu. 


Right of re- 
sale. 


goods are. Such notice may he given either to tho person in 
actual possossion of the goods or to his principal. In the latter 
case, the notice, to he effectual, must be given at Buch limo and 
under such circumstances thal tho principal, hy the exorcise o l 
reasonable diligence, may communicate it to his sorvant or agent 
in time to provont dolivery to the buyer (g). 

When notico is so given to the carrier or other bailee in 
possession of the goods, he must re-dolivor the goods to the 
seller or aocording to his directions, tho oxponses of such re- 
dolivcry boing borne by the seller (h). 

As a general rule tho right of lion, or retention, or stoppage 
in transitu , is not affeoted by any sale or other disposition of the 
goods mado by tho buyer unless tbe seller has assonted thereto (t). 
If, however, a document of title to goods has been lawfully 
transferred to any person as buyer or owner of the goods, and that 
person transfers the documont to a third person, who takes it in 
good faith and for value, if euoh transfer to a third person was by 
way of sale, it defeats the rights of the unpaid seller, and if it was 
by way of pledge or other disposition for value, the rights of the 
unpaid seller are subject to those of tho transferee (Jc). 

A contract of sale is not, in general, rescinded by tho more 
exercise by an unpaid seller of his right of lien or retention or 
stoppage in transitu (Z). If the soller has oxercisod suoh right, 
and has re-sold the goods, the buyer acquires a good title as against 
the original buyer (wi) . 

When the goods are of a perishable nature, or the sollor gives 
notice to tho buyer of his intention to re-sell, and the buyer does 
not within a reasonable time pay or tender the price, the unpaid 
seller may re-sell the goods and recover damages for any loss occa- 
sioned hy the breach of contract by the original buyer (n). 

If the seller expressly reserves a right of re-sale in oase the 
buyer makes default, and, on default by the buyer, ro-sells tho 


(g) Sals of Goods Aot, 1883, s. 46 (I); 
Whitehead v. Anderson, 9 M, & W. 618 ; 
60 R. R. 819. 

(A) lb. s. 46 (2). 

(t) lb. p . 47 ; -Du on v. Yates, 5 B. & 
Ad. 313; tfariamt v. ihiinA Oil Co., 
[1910] 2 K. B. .'>02, where it was held 
that the sailer had not assented. 

(A) lb. h. 47 ; Leash v. Scott, 2 Q. B. D, 
376; Cabt v. Pocket? s Co., [1898] 1 


Q. B. 643. See notes to Itokbarrou) v. 
Mason, 1 Sm. L. G. 752—769. As to 
documents of title, see s. 62; and of. 
s. 1 of the Raptors Act, 1889. 

(1) lb. s. 48 (1) : Kcmpv. Pali, 7 App, 
Cas. 673, 678 ; Schotmam v. 1. $ Y. 
B. Co., 2 Ch. 332, 340. 

(»i) 14. s. 48 (2). 

(») lb. a. 48 (3). See notos to Lick- 
barroio v. Mason, 1 Sm. L. 0. 742, 
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goods, tho original contract of sale is thereby rescinded, but the Chap. 17. 
seller retains any claim be may have for damages (o) . " 


Misrepresentation— Condition Precedent— W arranty . 

There are distinctions botween a representation, a condition 
proccdont, and a warranty (p). 

A representation by n seller of goods is a statement of fact Hepresenta- 
(not of law ( q ) ) made by the solid*, before or at the time of making tl<m ’ 
tho contract of sale, of somo matter or circumstance relating to 
it, which, oven if it appeurs on the face of tho contract, is not ono 
of its torms (r). 

It follows that, if the representation is untrue, tho contract is 
not broken, unless, indeed, tho representation is as to tho subject- 
matter of the contraot, so that, if tho representation is untrue, 
tho purchaser does not get tho thing that he bargained for; in 
whioli caso the lepresentaLion amounts to a condition precedent, 
and the person to whom it wa3 made ean decline to perform the 
contract (s). 

If the representation is not only untrue but fraudulent, i.e., if Actton of 
the seller made it knowing that it was untrue, or not belioving fraudulent 
that it was true, or indifferent whether it was true or false, as mis f e P re - 
distinguished from the case in which an untrue representation is 
made carelessly without tho matter being present to the inind of 
tho porson making it (t), the buyer may havo a right either to 
rescind the contract or to bring an action of dooeit for damages («). 

Blackburn, J., says (a;): — Eesoiasion. 

There is a very important difference between oasos whoro a con- 
tract may he rescinded on account of fraud, and those in which it may 
be rescinded on the ground that there is a difference in substanco 
between tho thing bargained for and that obtained. It is onough to 


(a) lb, s. 48 (4). 

(p) Sea Chalmere on Sale, 193—203 
(ed, 7) ; Anson on Contraots, 166 (ed. 
12 ). 

(//) L'w ii v. /ono, 1 B, & C. 506 ; 28 
E. E. 360. 

(i) IS pi. ms v. Vmqueury, 15 0. B, 
130, is. a good example of a represen- 
tation. 

(«) Behn v. Sunup, 3 B. & S. 751 ; 
Kennedy v. Saimaa S, Co., L. E. 2 


Q. B. 587 et stq.; Hopkins y. Tanqueray, 
15 O. B. 130. 

(t) Sony v. Seek, 14 App. Oae. 337; 
Angus v. Chjfoi d, [1891] 2 Oh. 449; 
6 Law Quarterly, 72 
(it) See notea to Pailey y. Freeman, 2 
Sm. L. C. 86 ; and to Chanielor v. 
Lopas, id. 60. 

(i) Kennedy v. Sonoma if. Co , L. E. 
2 Q. B. 587 ; Kouldwtorlh v. City of 


Glasgow Sank, 6 App. Cas. 317. 


5 ( 2 ) 
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Chap, IV. show that there was a fraudulent representation as to any part of 

that which induced the party to enter into the contract which ho 

seeks to rescind; hut where there has been an innocent misrepresenta- 
tion or misapprehonsion, it doos not authorize a rescission unless it 
is such as to show that there is a complete difference in substance 
between what was supposed to be and what was taken, so as to con- 
stitute a failure of consideration. For example, whero a horse is 
bought under a belief that it is sound, if the purchaser was induced 
to buy by a fraudulent representation as to the horse’s soundness, 
the contract may be rescinded If it was induced by an honest mis- 
representation as to ils soundness, though it may be clear that both 
vendor and purchaser thought that they wore dealing about a sound 
horse and wore in error, yet the purchaser must pay the whole price.” 


Condition 

precedent. 


Sale by 

description. 


Fitness for 

particular 

purpose. 


A condition precedent is a term of the contract, the non-fulfil- 
ment of which gives to the person for whose benefit it was 
inserted the right to deoline to perform the contract. Examples 
of conditions prccedont occur whero the contract for sale is made 
at a time when the goods are not in a deliverable state and they 
are to be put into that state by the sellor. Hero their being put 
into that state is a condition precedent, for the buyer is not 
bound to accept them till this has been done ( y ) 

In a contract for the sale of goods by description there is an 
implied condition that the goods shall correspond with the descrip- 
tion; and this applies to the sale of specific goods by description, 
whero the buyer has not seen them but relies on the seller’s 
description (z). If the sale be by sample, as well as by descrip- 
tion, it is not sufficient that the goods correspond with the sample 
if they do not also correspond with the description (a). 

Whore the buyer makes known to the seller the particular 
purpose for which the goods are required, so as to show that he 
relics on the seller’s skill and judgment, and the goods are such 
a3 the seller in the course of his business supplies, there is an 
implied condition that the goods shall be reasonably fit for that 
purpose (b); but if the contract is for tlio sale of a specified 
article under its patent or other trade name, there is no implied 
condition as to its fitness for any particular purpose (o). The 


{!/) Ante, p 49. 

(s) Fid lei/ y. Whipp, [1900] 1 Q. 3. 
513. 

[a) S ila of Goods Aot, 1893, s. 13. 

{») lb. s. 14 (1). Claris v, A, £ A r . 
Co-Op. Sot., [1903] 1 K. B. 156 j Irexst 


y. Last, [ 1003 ] 2 E. B. 148 ; ChlUspu y, 
Cheney, [ 1890 ] 2 Q. B. 69 , Jackson v 
Watson, [ 1909 ] 2 K. B. 193 ; soe Benilty 
y. Met calfe, [ 1906 ] 2 K. B. 548. 

(c) S. 14(1). limtol Co. y. Fmt Jlfoioi s, 
[1910] 2 E. B. 831. 
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seller will be liablo, if ilia goods arc defective, even if tbe dofect Olrap, IV. 
be latont and not discoverable by roasonablo oaro and skill (d) . 

If goods aro bought by description from a sailer who deals in MerclmufcablB 
goods of that description, tlicro is an implied condition that the 1 
goods shall be of merchantable quality (e); if, howevor, the buyer 
has examined tho goods, there is no impliod condition as to 
defects wliich euoh examination ought to have reveal od (e). 

An impliod condition as to quality, or fitness for a particular Vmgo of 
pm'poso, may be annexed by tho usage of trade (f). trttdB ' 

Wbon goods are sold by sample there is an impliod aondilion, Sale by 

(1) that tho bulk shall correspond with the samplo in quality, H ™ 1 ’ 

(2) that tho buyer shall have a reasonable opportunity of com- 
paring tho bulk with tho samplo; and (3) that the goods shall 
bo free from any dofect rendering thorn unmerchantable, which 
would not be apparent on reasonable examination of Iko 
samplo (g). 

Where the contract is made subject to a condition preoedent 
to he performed, for example, a valuation to be made by a third 
party, who does not make the valuation, the sale cannot take 
effect (A). But if the performance of a condition becomes im- 
possible owing to tbo act or default of one of the parties, the 
condition is considered, as against him, as having been per- 
formed ( i ) 

A warranty is an agreement with reference to goods which aro Warranty, 
the subject of a contract of sale, but collateral to the main pur- 
pose of such oontracl, tho breach of which gives rise to a claim 
for damages, but not to a right to reject the goods and treat the 
contract as repudiated ( k ). 

Tho buyer may waivo a condition to be fulfilled by tbe seller, When, 
or may troat tho breach of such condition os a breach of warranty wh ™’ 
and not as a ground for treating the contract as repudiated (l), warranty. 

Whother a stipulation is a condition, or a warranty, deponds 
in each case on the construction ol the contract of sale, and a 


M) Jiosiv. Ayletiuuj Da\ry Co., [190.1] 
1 K. B. 608. 

(a) Sals of Goods Act, 1893, s. 14 (2). 
Wim v. Bolt, [1903] 1 K. B. 610, where 
a sals of heer in a beerhouse was held to 
be within this provision , Jlfltto! Co. r. 
Fvtt .Hot on, tup.; Jaehton v. Sotux Co., 
[1910] 2K. B. 937. 


(/(Its. 11(3). 

!g) Sale of Goods Act, 1898, s. 15. 

(A) It. s 9. 

(i) Maekuy v. Did, 6 App. Css. 251. 
(A) Sale of Goods Aot, 1B93, s. 62 (1). 
VorUy v. Wmpp, [1900] 1 Q. B. 613. 

(1) It. s. 11 (la). 
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Chap. IV. 


Remedy for 
breaob of 
warranty. 

Implied 
warranty on 
sale of marked 


ohaine 

and anohois , 


fertilisers and 
food staffs 


Warranty 
of title. 


stipulation may. be a condition, though callod a warranty in iho 
contract (m). 

When a contract of salo is not severable and tho buyer lias 
accoptod all or part of the goods, or when spooific goods are sold 
and the property has passed to the buyer, the broach of a condition 
on tho part of the seller can only he treated as a broach of 
warranty, unless there is an agreement to the contrary («). 

When there has boon a broach of warranty, tho buyer may 
cither set up the broach in diminution or extinction of the price, 
or ho may suo the seller for damages (o) . 

Tt should heio be noticed that, by the Merchandise Marks Act, 
1887 (p), on tho sale or in (lie contract for the salo of any goods 
to which a trade mark, or mark, or trade description has been 
appliod. tho vendor is to bo deemed to warrant that the mark is 
a genuine trade mark and not forged or falsely applied, or that 
Lko trade description is not a false trade description within the 
meaning of tho Act, unless the contrary is expressed in some 
writing signed by or on behalf of the sellor and delivered at tho 
time of the sale or contract to and accepted by the buyer. Also, 
by the Anchors and Chain Cables Act, 1899, on every contract 
for the sale of a chain cable or anchor, above a certain weight, 
there is, in tho absence of an express stipulation to the contrary, 
an implied warranty that the anchor or cable has before delivory 
been proved in accordance with tho Act (g). And, by tho Fer- 
tilisers and Feeding Stuffs Act, 1908 (?•), on the sale of cortain 
kinds of fertilisers, or feeding stuffB for cattle or poultry, the pre- 
scribed invoice which must be given has the effect of a warranty; 
and in certain cases there is an implied warranty that the article 
of food is pure, or is suitable for UBe as food; and certain kinds 
of statements made in the invoice or in circulars or advertisomontB 
have the offoct of a warranty (r). 

It was for a long time doubtful to what extent there was an 
implied warranty on the part of the sellor of goods that he had a 
good title thereto (s). 


{}») Sale of Goods Act, 1893, s. 11 (lb). 
See per Bowen, L.J., Bcntsrn v. Taylor, 
[1893] 2 Q, B. 280. 

(n) lb. a. 11 (lo) ; Wall>s v, Piatt, 
[1911] A. C. 393. 

(o) lb. b. 63. 

(p) SO & SI Viot. o. 28, a. It ; and Si 


Viet. o. 16, a. 1. See post, p, 236. 

(}) 62 & 63 Viet. o. 23, s. 2. 

(>) 6 Edw. t, o. 2t, a. 1. 

8) Benjamin on Sale, 697 ; Sms v. 
Marryat, 17 Q.B. 261 ; Mm ley y. Atlm- 
hmvrjh, 3 Ex. 512 ; Mchhcky. Bannister, 
17 C. B. N. S. 708, 
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Now, by the Sale of Goods Act (£), it is provided Llml, in a Chap. 17 , 
contract of sale, unless the circumstances of the contract are Buck 
as to show a different intention, thero is: — 

(1) “ An implied condition on the part ol the seller that, in the 

case of a sale, he has a right to sell the goods, and that, 
in the case of an agreement to sell (it), he will have a 
right to sell the goods at the time when the property 
is to pass.” 

(2) “An implied warranty that the buyer shall havo anrl enjoy 

quiet possession of the goods." 

(3) "An implied warranty that tho goods shall be free from. 

any charge or incumbrance in favour of any third parLy, 
not declared or known to the buyer beforo or at the 
time whon the contract is made.” 

Solos by sheriffs, or forcod sales by public auction, or sales of 
unredeemed pledges by pawnbrokers, are instances of sales which 
are generally made under circumstancos such as to show that 
there is no intention to give an implied warranty (a;). 


Bills of Lading. 

Bill of lading 
defined. 

A bill of lading ( 2 ) is a writing signed on behalt of tho owner of 
the chip in which goods aro embarked, acknowledging the receipt of 
the goods, and undertaking to deliver Idiom at tho end of the voyage 
(subject to such conditions as may be mentioned in the bill of lading^ . 

The bill of lading is sometimos an undertaking to deliver the goods 
to llie shipper by name, or his assigns ; sometimos to order or assigns, 
not naming any person, which is apparently the same thing; and 
sometimos to a cousigneo by name, or assigns, but in all its usual 
forms it contains tho word assigns. 

The bill of lading is, (hsreforo, a written oonfract botwoon those 
who aie expressed to be parties to it, on behalf of thoir principals if 
they be agents, that is, generally spoaking, botwoen the mastor of 
the ship on behalf of his principals the shipowners, on the one part, 
and the person named as shipper of the goods on tho behalf of the 
person who, at the lime of shipment, was Ills principal, on tho other 
part, by which it is agreed that the shipowner is to deliver the 
goods to the person who shall fill the character of assign. 


(1) 8. 12. Bagutlei/ y. Hawley, L. E. 2 C. P. 625 ; 

(») See ante, p. 61. & ]>■ Vi Hare, 9 Ob. 437. 

(a) Chapman y. Speller, 14 Q, B. 621 , (i/) Bkctburn pn Sale, 421. 

Motley y. Altenioi ottgh, 3 Ex. 500, (s) See tho foim of a bill of lading in 

the Appendix. 


Lord Blackburn says(i/);— 
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Chap. IV. Goods shipped aro physically incapable of delivery during tho 
Indorsement ” V0 J a 8 e > but it is a rule of the law merchant that tho property an 
and delivery tho goods may pass, not (as is sometimes said) that it necossarily 
Lii-n g may passes (a), by indorsement and delivery of the hill of lading . Bills 
pass property. 0 f lading are usually drawn in sets of three. If the bills are 
Sets of Mb. ijansferrod j. Q {Jiftercnt bond fide purchasers for valuo, the goods 
pass to the purohaser who is first in point of time (b)\ hut tho 
shipowner may safoly deliver the goods to the porson who Amt 
presents either of the set, in the absence of notice of any prior 
claim (e) , By tho common law, although tho transfer of a bill of 
lading might pass the property in the goods, it did not operate as 
an assignment of the contraot expressed in the bill of lading, and 
thoreforo no right was conferred on tho assignee to buo upon that 
is & 19 Tiot. contract. This, however, was altered by the Bills of Lading Act, 
11U 1855 ( d ), by which, after reciting that:— 

“By the custom of merchants a bill of lading of goods being 
transferable by indorsement, the property in the goods may thereby 
pass to the indorsee, but nevertheless all rights in rospeot of the 
contract contained in the bill of lading continue in the original shipper 
or owner, and it is expedient that such rights should pass with the 
property,” 

it was enacted: — 

Sect, 1. “ Every consignee of goods named in a bill of lading, 
and every indorsee of a bill of lading to whom the property in 
the goods therein mentioned shall pass, upon or by roason of 
such consignment or indorsement, shall have transferred to and 
vested in him all rights of suit, and be subject to the same 
liabilities in respect of such goods as if the contract contained 
in the bill of lading had been made with himself.” 


Delivery Orders—Dock Watranis. 


Delivery 
orders— Dock 
warrants. 


Delivery ordors (e), dock warrants, and wharfingers’ receipts 
are generally written authorities to deliver the possession of 


(a) Smelly, Burduk, 10 App, C*a 71; 
Sale of Goods Act, s. 19 (3), anti, 

p. 61. 

(i) Barber v. Meymtein, L. R. 1 H. L. 
317 ; Sanders v. Maclean, II Q. B, D. 
327. 

(e) Olyn v. B. $ 17. Ini. Bceh do., 7 
App. Cas. 691. Aa to the effect of the 
transfer of a hill of lading upon the 


right of stoppage m i/anntu, see ante, 

p. 66. 

(d) 13 & 19 Viet. o. 111. See freedom 
v. Stmtond*, L. R, 3 P. C. 694. 

(e) The form may run as follows:— 
“ To A. B., I hereby undertake to deliver 
to your order endorsed hereon " (descrip- 
tion of goods). (Signed) 0. D, Bamiloe 
y. Bam, 1 0, P. D. 446. 
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goods (/), so framed that the right to possoss Iho goods passes by Chap. IV. 
indorsement and delivery of the documents. It will be notiood 
that, as the goods arc on land, there is no reason why the indorsee 
should not at once produce the document to the bailee in whoso 
possession tho goods are, and take possession of the goods or 
require the bailee to attorn to him, i.e., become his bailoe. The 
common law, while, as we have seon, it allowed tho transfer of 
a bill of lading to pass the property in the goods on the ground of 
the physical impossibility of a purohasor acquiring possession, did 
not attribute the like offoct to a transfer of a document of tho 
nature under consideration. 

A man does not acquire possession of the goods merely by 
rocoiving a dolivery order; in order to do so ho must either have 
the goods delivered to him, or, if they are in the possossion of a 
bailee, must procure attornment by tho bailee to him (g), and 
this may bo effected by merely lodging the delivery order with 
the bailee, provided the bailee does not dissent ( h ). 

It should be observed that, as the transfer of a dolivery order 
effected by indorsement and delivery only transfers the right to 
possess, as distinguished from possession itself, the mere fact of 
a person taking such a transfer does not amount to acceptance 
and receipt of tho goods within a. i of tho Sale of Goods Act, 

1893, until the person in whoso possession the goods are consents 
to hold them as bailee for, or attorns to, the transferee (*). 


(/) Gunn v. Bolekow, 10 Oh. 499. (t) Fauna v. Some, sup.; Bentall y. 

(a) Fa) ma y. Home, 16 H. & W. 119, Bum, 3 B, & C. 423 ; 27 B B. 391, 

SoEu an y Smith, 2 II. L. 0. 309. ante, p. 56. 

(h) Pearson v. Bawton, E. B. & E. 446. 
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CHAPTER V. 


SALES, PURCHASES, AND PLEDGES BY AGENTS (fl). 


Chap. V. 

Agency, hw 
created ; 

(1) by express 
contract 


(2) by impli- 
cation. 


Husband and 
wife. 

(3) from 
necessity. 
Master of 
ship. 


The relation of principal and agent may be created- 

(1) By express contract, which may be either written, or 

without writing (b), even if the agent bo appointed 
to sign a contraot under the 4th section of the Statute 
of Frauds (c), or the 4th section of the Sale of Goods 
Act, 1893 ($). 

An agent appointed to execute a deed for another must be 
appointed by deed (called a powor of attorney (e)). 

(2) By implication, where a person is placed in such a posi- 

tion that, according to the ordinary usagB of mankind, 
he would ho understood to act for and represent the 
principal (/). 

For example, if a man puts goods into the custody of another 
whose common business is to sell such goods, he gives him implied 
authority'' to sell them, unless lie limits his authority (g). 

Also, a wife has in many cases an implied authority to pledge 
her husband’s credit (/i). 

(3) From the necessity of the case. 

On this principle, where the master of a ship (i) cannot 
oommunicate with the owner or his agent (Je), ho may contract 
for the necessary repairs of the ship (l) and othor nocessaries for 
the ship, and may raise money necessary for the prosecution 
of the voyage ( m ), and for these purposes may pledgo the credit of 


(а) See as to contracts by agents gene- 
rally, Leake, Contr., Part IX., Ch. 2, 
soot. 1 ; Pollook, Contr,, 100 el ee q. 

(б) M6rlf.cc/; v. Sutler, 1(1 Ves. 31 1 ; 7 
R. R. 417 ; Heard t. Pelley, 4 Ch, 548. 

(s) 29 Car. 2, o. 3 ; Rmmcmn v. Hales, 
2 Taunt. 38 ; Acebal v. Livy, 10 Bing. 
378 

(i) Formerly s. 17 of the Statute of 
Frauds. 

(e) M. L. R, P. 288 ; Shep. Touch. 
57. 

(/) Sole v. Leash, 33 L. 3. Ch. 155. 


(y) hehnng v. Bush, 16 Beet, 38; 
13 R. R. 364. 

(7<) See Brbenham v, Mellon, 6 App. 
Cas. 24, and notes to Manly y, Scott, 
2 8m. L. C. 460. 

(t) See Chap. vm. p. 124, 

\i) ffeei m y, /Roberts, L, R. 0 0. P. 
331. 

(l) Written y, Seehmp, 4 B. & Aid. 
352 ; 23 R. R. 307. 

[m) Beldon v. Campbell, 6 Ex. 886 ; 
Arthur y. Barton, 6M, &W. 138; The 
Mariposa, [1896] P. 273. 
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tho shipowner. A wife living apart from her husband may in Chap, V. 
some cases pledge his credit for necessaries (n). 

(4) By ratification. If A,, unauthorized by B., makes a (4) Ly 
contract pn his behalf with C,, which contract B. oation ' 
subsequently adopts, A. becomes B.’s agent abinilio. 

In this case, if 0. onterod into tho contract believing that he 
was contracting with B., and B, subsequently admits that such 
is the case, 0. is precisely in tho posiLion in which ho intended to 
be. IfC. intended to contract with A., ho retains his remedy 
against him, and is not injured by tho ratification (o). B. may 
ratify an acceptance by A. of an offer by 0., even though C. 
has endeavoured to withdraw the offer before the ratification (p) . 

B. cannot, howover, ratify a contract which A., without 
authority, intended to mako on his behalf, if A. did not at 
the time of making the contract profess to act on behalf of a 
principal (q). 

There is a distinction between an agent who has a general “ General ” ^ 
authority to do things of a certain nature and one who is cm- a^ntT elal 
ployed pro Me vice, who is, in other words, a special agent. 

An agent of tho former class has the right to do all acts whioh 
are incident to his genoral authority; and, unless the person 
dealing with him has notice that his authority is limited, i.e., that 
he ha 1 - no authority to do some of theso acts, the principal is 
bound by such ants of the agent (r). On the other hand, a 
special agont with only a limited authority cannot hind his prin- 
cipal by an act beyond the scopo of his authority (s). 

For example, if a horse-dealer having a horse to sell directs 
his salesman to sell it, but not to warrant it, and tho salesman 
warrants it, the master will be hound by the warranty, because the 
salesmau is acting within the goneral scope of Ms authority; and 
tho publio cannot be supposed to bo cognizant of any private 
communication botweon his master and him ( t ). But if a private 

(») Sec notes to Monty v. Scott, 2 Sm. (i) Oollenj. Gardner, 21 Boot, 640; 

L. 0. 450, 492. Smith 7 . MF Glare, 3 H, & N 564 

(o) flinJy, Jhown, 4 Ex, 780; Maclean Watteau v, Fenwick, [1893] 1 Q,, B. 346 

t. Dunn, 4 Bing. 722 , 20 R. R. 714, Rainbow t. Kowhm, [1904] 2 K. B. 322 

(p) Melton 7 , Lambert, 41 Ch. D. 295 ; (») Fern r, Ilanmn, 3 T. R. 757 

Me Portuguese Mims, 45 Oh. D. 16. AttueoA r. Mannings, 7 B. k C. 278 ; 

( 5 ) Keighley v. Durant [1901] A. C. 31 R. R. 194. 

240 , Moslon Fruit Go. y. British, §i • Co., (t) Menard v. Sheward, L. R. 2 C. P. 

[1908] A. O. 388, 343. 148, 
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Chap. V. 


Agent to sign 
contract. 


Agent con- 
tracting in 
Mb own 


Anotioneer. 


person, being the owner of a horse, directs his servant to sell the 
horse, but not to warrant him, and ho does warrant him, Lho 
owner is not bound, because the servant was not acting within 
the scope of his authority (a). 

When an agent, oither genoral or special, has authority to sell, 
he has authority to make the contraol for salo binding; and there- 
fore, in oases falling within s. 4 of the Sale of Goods Ant, 1895 (sc), 
ho can sign a note in writing of the contract so as to bind his 
principal. 

Authority may bo given to sign a note of a contraot already 
made, without giving authority to make a contract, or to vary one 
already made. This distinction is of importance where an error 
is made in reducing tho oontract into writing. In such oases, if 
tho agent has authority to mako a contraot, the writing containing 
the mistako is tho note of a contract within tho authority of the 
agont, and the principal is bound by it; bat whoro the authority 
is only to sign the noto of a particular contract, (he writing 
containing the mistako is not one that the agent is authorized to 
sign, and therefore tho principal is not bound by it (j ) . One of 
tho parties to a contract cannot be tho agent of the other Eor the 
purpose of signing it(g). 

Where a man who is in fact an agent contracts in his own name 
without qualification he is a contracting party (a); but, il words 
are used which plainly show that ho is contracting not for himself 
but for someone else, effect will bo given to them whether they are 
contained in the body of the instrument or arc aunoxed to his 
signature (b). 

An auotionoer ( c ) is a person employed by the vendor as his 
agent to sell, and therefore to sign the contraot for salo, on his 
behalf. The highest bidder at tho sale by the act of bidding (d) 
constitutes the auctioneer his agent for the purpose of signing the 
oontract contained in the written conditions of sale. The 
auctioneer’s clerk may ho, and very often is, the agent of the 


(«) Srnd'j v. Tot U, 9 0. B. N. 3. 582, 
(i) 60 & 67 "Viet. o. 71. Porwerly 
b. 17 of the Statute of Braude. 

(y) Blackburn on Sale, 77, 78. 

(s) Shat man v. Brandi, L. R. 6 Q,. B. 
720. See tbe rule doubted in Blaokburn 
on Sale, 76. 

(o) Btggine v. Senior, 8 M. & W. 844 ; 
68 R. R. 884. 


(b) Fait he v. Fenton, L, R, 5 Ex. 169 ; 
Gadi v. Houghton, 1 Ex. 13. 857 ; 
liepeUa v. Millar’s, [1801] 2 I. B 300. 
See notes to Thomson t, Davenpoit, 2 
Sm. L, C. 389, 396. 

(r) Ante, p. 00. 

(d) Emmerson v. EceUa, 2 Taunt, 38 , 
11 R. R. 520 ; Whxtey. Froetor, 4 T.rnnt. 
209; 13 R. R. 580. 
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purchasor to sign for him (e) . The signature must bo at tho Chap, V, 
timo of the sals and not af towards (/). 

The owner may withdraw tho proporty (g), and the bidder may 
withdraw his bid, which is a mere offer (h), at any timo before 
the bargain is concluded by tho fall of the hammer. 

In order to make a valid memorandum of the contract within 
s. 4 of the Sale of Goods Act, 1893, the document which the 
auctioneer signs must contain all tho terms of tho contract; so 
that, if ho simply writes down tho name of the purchaser and the 
price in a book which, docs not incorporate tho conditions, it is 
not sufficient (i) . Each lot is prim a facie the subject of a separate 
coutract for salo (Jc). 

Where a salo of goods by auction is not expressed to be 
subject to a reserve price, or to the right of the seller to bid, 
it is not lawful for him or any person authorized by him (who 
is oalled a puller) to bid (l). But the salo may be expressly 
mado subject to a reserve price or to the right of tho seller or a 
puffer to bid (m ) . 

An auctioneer who sells goods in the ordinary way, generally 
has tho possession of them, and is liable as a bailee (»), He can 
sue for the price in his own namo (o), and has a lien for the 
purchaso-money (o); his authority is to receive payment in cash 
only (p). H tho goods do not belong to the vendor, the auctioneer 
is liable, as for a conversion of the goods, at tho suit of the real 
owner (g). 

A broker for salo is a person having authority both from buyer Brokers. 


(e) Peirce y. Coif, L. R. 9 Q, B. 210 ; 
Suns y. Land) «y, [1894] 2 Oh. 318; 
Bell v. Balls, [18a7] 1 Ch. «8S. 

(/) Mens v. Cm r, 1 H. & N. 484 ; Bell 
v. Bella, sup. 

(y) Warlow y. Ramson, IE. & E, 
296; Bambow Y. Houihuis, [1904] 2 
K. B. 322. 

(A) 2‘ai/ne v. Cave, 3 T. R. 148 ; 1 
R. R. 679; Sole oi Goods Aol, 1893, 

h. 68 ( 2 ). 

(i) Hindi y. Whtchome, 7 East, 658 ; 
8 R. R. 676 ; Peirce r. Coif, L. R. 9 
Q. B. 210, Kemmthj y. Schofield, 2 
B. & 0. 945 ; 20 R. R. COO ; Itishton v. 
Whatmore, 8 Ch. D. 487. 

fkj Binmerson v. Eeehs, 2 Taunt. 38 ; 
HR. R. 520; Boots y. Bonner, 4 B. & 


Ad. 77 , 38 E. R, 231 ; Sale of Goods 
Act, 1893, s. 53 (1). 

( l } Bestmtt y. Christie, Coivp. 395; 
Cmoder y. Justin, 8 Bing. 368; 28 
R. R, 040 ; (been y, Bare) stock, 140. B. 
N. S. 204 ; Salo of Goods Aofc, 1893, 
s. 68 (3). 

(m) lb. s. 58 (4). 

(»} Ante, p. 23. 

(o) Williams y, Millington, 1 H. Bl. 
81; 2 R. B. 724, Woolfs v, Horne, 2 
Q. B. D. 363 ; Ilmdle v, Bunin, 98 
L. T. 44, 791. See notes to Thomson v, 
Btmnport, i Sm. L. G. 415. 

(p) Pups y. Weitmtt, [1894] 1 ft. B. 
272. 

(y) Consolidated Co. y. Cuihs, [1892] 1 
ft. B. 495. 
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Chap. V. 


Custom of 
the market. 


and seller to sign a memorandum ol tho bargain bo as to mako tho 
oontract good against each (r). He also finds buyers and sellers 
and negotiates between them (s) . In many casos be is originally 
employed by ono party with special instructions as to prioo; and, 
in these cases, though be cannot act as tho agent of tho othor 
party in fixing tho price, there is no objection to his acting for 
both parties in seeing that they understand the contract and that 
it is made binding (t), or to his signing for tho party who did not 
omploy him to fix tho price if authorized by him to do so (w). A 
broker has neither tho custody nor the possession of the goods to 
be sold (ifi ; nor can lie sue in his own name on a contract made by 
him as a broker (s), unless in fact he had no principal^). 

As a general rule, a person employing a broker must be taken 
to have authorized him to act as brokers generally act; and the 
person who treats with a broker has a right to assume that ho has 
such authority, and to consider the principal bound by all acts 
falling within such authority (z). If a principal wishes to limit 
tho authority of a brokor, so as not to authorize him to do the 
acts generally done by brokers, he must give notice of such 
limitation to the other person with whom ho wishes to contract 
through the broker. 

Tho authority of tho broker may depend upon the custom of 
the trade, which had originally to be ascertained by ovidonce (a); 
but, when a trade has been long established, its oustoms will bo 
taken judicial notice of (&}. 

Whore a principal employs a broker to buy or sell for him in a 
market of the usage of which he is ignorant, he authorizes him to 
make a contract upon the footing of such usages as aro reasonable 
and do not alter the character of the contract, but not on ,the 
footing of unreasonable usages (c). If, however, ho knows tho 
usage, he is bound by it even if it be unreasonable (c). 


(»•) Blackburn on Sala, 83. 

(i) Janneta v. Gueii, 4 Bun\ 2103: 
Smith v. Zwdo, 1 0. B. N. S. 395 , Scott 
v. Jaclton, 19 Id. 134. 

Ik) Blackburn on dale, 83, 84. 

(«) See Thomptoa v, G at diner, 1 C. P. 
D. 777. 

(r) Haring v, Come, 2 B. & Aid. 137 ; 
20 R. R. 383. 

(a) Fairhe y. Fenton, L. R. fi Ex. 109. 


(y) Harper v. Vigen, [1909] 2 K. B. 
549 

(s) Keywnh v. Knight, 17 O, B. N. S. 
298. 

(a) See Scott v. Godfrey, [1901] 2 K. B. 
726. 

(i) Hrandao y.llai nett, 12 Cl. & P. 787. 
(c) ItobiiMn v. Mollctt, L. R. 7 H. L. 
802 ; Fury t. Barnet, 15 Q. B. D. 388. 
See notes to Wiggles worth v. Eallison, 
1 Sm. L. C. 552, 56o el eiq. 
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Three forme 
of noto. 


Whero a contract is entered into through the intervention of a Chap. V. 
brokor, ho reduces it into writing, and ought to sign and deliver signed, entry" 
a copy to oaoh party, and he generally enters it in a book which ^ 0 ^ o!ter ’ B 
he keeps for that purpose. The entry in the book, wlion signed 
by the broker, is a sufficient memorandum of the contract to 
satisfy s. 4 of the Sale of Goods Aot (d). 

Tho copy of the oontraol given to the soller is called the “sold "Sold” and 
noto,” and that given to tho buyer tho “ bought note.” Tho sold noiea!^ 4 
and bought notes may constitute a sufficient memorandum in 
writing of the contract to satisfy tho abovo-mentioned statute (e). 

There are three different forms of bought and sold notos. 

In tho first form tho sold note runs as follows: — " Sold for A. 
to B.” (here follow the terms of the contract), while tho bought 
note is “Bought for B. from A.” (hero follow the terms of the 
oontract). In such casos the names of both seller and buyor 
appear on each noto. 

In the second form the sold note omits the name of the buyer, 
and the bought noto the name of the seller. 

Where the notes aro in the first form, each by itself is a 
complete memorandum of the bargain within the statute, so that 
the only question that can be raised by a person who denies that 
he is bound by the contract is whether the broker signed as his 
agent. It appears to be clear that tho production of one note, 
with evidence that tho other was duly delivered, is sufficient 
evidence that tho broker signed as agent for each party (/); but 
the effect of the production of one note, where the other is not in 
evidence, has not been determined; the doubt being whether the 
authority of the broker to bind cither party by his signature is 
not conditional on his delivering a note to him (g). 

Whero tire notes are in the second form, each note is incomplete 
in itself, for it does not contain the names of both parties. But, 
as both the form of the note and the custom of tho trade show 
that there- ought to be another note, it is sufficient if the other 
noto can be proved to exist; hut if it is not provod to exist, the 
point is doubtful (h), 

Whore the notes are in either of tho above forms, the broker 
expressly contracts as agont, though, where they aro in the second 


(< 1 ) Thompson v. Gtndbier, sup ; Sieve- (/} Kitten v, Forster, 1 It. & Rob. 
wnght v. Archibald, IT Q. B. 103. 368 ; 42 R. R. 803. 

(c) Thompson v. Gardiner, 1 0. P. D. (g) Consider Thompsons’. Gardiner, sup. 
777 . ( hj Blackburn on Sale, 90. 
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Chap, V. 

Persona,! 
liability of 
broker. 


Faotor. 


form, lie does noL disclose liio name of his principal. In effect 
he says, “ I am contracting with you for a principal ” But thoro 
is another form of note which is made out by the broker in his 
own name so as to pledge his personal credit. In this third caBe 
tho sold note is in the form 11 Bought of you by me"; and the 
bought note is “ Sold to you by me ” In this case, the mere foot 
that ho adds the word “ hrokor ” to his signature is not sufficient 
to enable him to repudiate his personal liability (i). 

Whore the note is in tho third form, there is sorno difficulty in 
sooing how tho principal can suo, or be sued; in other words, 
how it can bo said that tho oontract contained in the notes is the 
contract of tho principal. However, it is settled law that, on the 
ono hand, the hrokor oannot deny his liability (/c), and that, on 
the other hand, evidence is admissible to show that he contracted 
for an undisclosed principal, that is, to show that tho principal 
contracted through the broker (Z) . > 

It is hardly necessary to say that, whatever he tho iorm of tho 
notes, no contraot can be established where the bou/jat and sold 
notes differ in their terms; as, for instance, where they vary in 
the description of the goods, or as to the time at which payment 
is to ho made ( m ). 

“ A factor is a person to whom goods aro consigned for sale by 
a merchant residing abroad or at a distance from the place of 
sale; and he usually sells in his own name without disclosing 
that of his principal; tho latter therefore, with full knowledge of 
these circumstances, trusts him with the actual possession of tho 
goods and gives him authority to sell in his own name” («). It 
follows that special instructions given to tho factor, restrictive of 
his apparent authority, do not affect a purchaser, unless com- 
municated to him (o). A factor has authority to sell ou the usual 
terms of credit (p); to receive and give receipts for the price (q); 


(i) Hutcheson v. Jin ton, 13 ( Q. B. D. 
801. See note 1 ! to Thomson v. MaienpoH, 
2 Sm. L. C. 398-400, 

(1) Higgins v. Senior, 8 M. & W. 834 ; 
58 R, R. 884. 

(f) Ttueman v. lodes, 11 A. & E. 589 ; 
62 R. R. 451. Sea note 3 to Thomson v. 
Maienpo) I, 2 Sm. L 0. 389, 401. 

(in) Giant v. Fletcher, 5 B. & C. 438 ; 
29 R. R. 286; Bievovought v. As Maid, 
17 Q, B. 103; Thornton v. Hempstti , 5 


Taunt. 786 , 15 R. R, 658 ; Gtegson v. 
Mud, 4 Q. B. 737. 

(») Per Abbott, C J., Bating y. Come, 
2 B. & AM. 243. 

(o) Pi p. Muon, 4 Oh. D. 188 ; Steimi 
y. Billet, 25 Ch. D. 81. Ante, p, 78. 

(p) Scott Y Butman, Willee, 407 . 
Houghton y. Matthau, 3 B. & P. 489 , 
7 R R. 815. 

(j) Mi m hi outer v. Goodwin, Cowp. 
256 ; Fish v. Kempton, 7 C. B. 087. 
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but bo bad not at common law authority to pledge the goods (r). Chap. V. 
And bis authority might be revoked at any time before the goods 
were sold (s). 

Alterations in the law were made in 1823, 1825, 1842, and Repealed 
1877 (;(), by Acte known as the “Factors Acts.” These Acts Factora Acts - 
have been repealed and re-enacted with amendments, as regards 
England and Ireland, but not Sootland, by the Faators Act, Factors Act, 
1889 (u). The effect of the Aot is that, where a “mercantile 1889, 
agent” ( v ) is in the possession, by himself or his bailee, of goods, 
or documents of titlo to goods, with the consent of the owner, 
any sale (as), pledge (*), or other disposition made by him, in Meroantiie 
the ordinary course (aj) of his business as mercantile agent («), a86nt ‘ 
is as valid in favour of a person dealing bond fide as if he were ex- 
pressly authorized to make it, and notwithstanding that Mb 
authority has been determined^); and similar provisions are 
contained in respect of dealings by a seller (z) who remains in 
possession, or by a buyer or person who has agreed to buy ( a ) 
and has obtained possession, of the goods or documents of title (h). 

If several persons deal jointly with the mercantile agent and 
one of them is not acting in good faith, the others are not protected 
by the statute (c). A oustom in any particular trade that a mer- 
cantile agent employed to sell goods has no authority to pledge 
them does not prevent the operation of s. 2 of the Act {cl). 

Although the mercantile agent may have obtained possession 
of the goods by fraud, yet he is “in possession with the consent 
of tho owner” (e); but not if tho fraud amounts to “larceny by 
a trick" (/). The conviction of the person who wrongfully deals 


(r) Graham v. Syitrr, ! M. & S. ]. 
Ante, p. 28. 

(?) Ual/igh v. Atkimon, C M. & W, 
670 ; 63 R R. 764. 

(t) 4 Geo 4, o. 83 ; 6 Geo. 4, o. 94 , 
5 & 6 Vat. e. 39; 40 Sc 41 Viet e 39. 

(«) 52 & 53 Viot. o. 45. Dismissed in 
Chalmoia on Sale, 152 et seq 
(*) 52 & 53 Viot. o. 45, a. 1 j Oppen- 
httmer v. Attcnbrn ough, [1908] 1 K. B. 
221 ; Wnner y. Satin, [1910] 1KB. 
283, overruling Sattmgs v. Fern ton, 
[1893] 1 Q B. 02; Jonnieh v. Alltn- 
bt» ough, 102 L. T. 605 ; Inglis v. 
Robertson, [1898] A C. 610. 

(x) Washington v. Seale, 98 L. T. 786. 
G.P.P. 


(y) 52 & 53 Viot. c. 45, s. 2. 

(s) II. a 8 ; Sale of Goods Apt, 1893, 
s. 25 (1). Ante, p. 43. 

(«) 52 & 63 Viot. o, 46, a. 0. Shmstonc 
v. Silton, [1894] 2 ft B. 452 ; Selin/ v. 
Matihetii', [1805] A. 0. 471 , Salo of 
Uooda Aot, 1893, s. 25 (2) Ante, pp. 
28, 43. 

(i) Sngill v. Musket , 22 ft. B. D. 304 ; 
Cahn v, Soelett's Co., [1899] 1 Q. B 613. 

(f) Oppenhumct v. Suiter, [1907] 2 
K. B. 50. 

(<i) Oppeiihemet v Altenboumgh, ttepra 
(e) Cahn v Socket l' s Co., [1899] 1 ft B. 
613, 659. 

(/) Oppenheimer v. Stater, supra. 

6 
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Chap. V 


Del etedere 
agent. 


■with the goods lor larceny as a bailee does not in any way affect 
a title acquired under these Acts (g). 

A “ del credere" agent guarantees to his principal the solvenoy 
of the person with whom he contracts. If, for instance, he be a 
broker for sale, or a factor, he undertakes to pay for the goods 
that he sells if the purchaser fails to pay for them (A). A del 
credere commission is “ the premium or price given by the prin- 
cipal to the factor for a guarantee” (i). An agreement to sell 
upon a del credere commission need not be in writing, as it iB not 
a promise to answer for the debt, dofault, or miscarriage of 
another person within the 4th section of the Statute of Frauds (Ic) . 


(y) Payne y. Wilton, [1893] 1 Q. B, (t) Per Lord Ellenborough, Jf ornsv 

857 , 2 id. 637. Ante, p. 45 Clmby, 4 M. & S 674 , 16 R E. 644. 

(h) Dtp White, 8 Oh. 307 ; Oionr. (k) Contwur v. Maitie, 8 Ex. 40, 

.Onion, 1 T. R. 112 , 16 E R. 664. Wickham v. Wickham, 2 K. & J. 478. 
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CHAPTER VI. 

GIFTS. 

Gifts inter vivos. 

y, 

A ntFT.(a), by which we mean a transfer of property without Chap. VI, 
valuable consideration to a donee, who accepts the property, is "~ 
liable to be defeated by the creditors of the donor either under 
the statute of Elizabeth (6) or on hie bankruptcy (a) 

*There is a brood distinction between an a ssig nment for value Qifte and 
and a gift. In the former case, if the transfer of the property is 
for any reason imperfect, we have to consider the intentions of distinguished, 
two porsons— of the person who makes and of the person who 
takes under the assignment; and i f it appears that both intended 
that a perfect assignment should be made, the Court will compel 
the assignor to do everything that may be necessary to porfeot 
the assignment. 

In the case of a gift, the nature of the transaction depends; 
entirely on the will of the donor. If he doee something which 
does not really amount to a complete transfer of the property to 
the donee, we have no reason to suppose that he intended to do 
anything more than he actually did He may perhaps at one 
time have intended to make a gift; but tho very fact of hie not 
having completely transferred the property may show that if he 
over had that intention he subsequently altered his mind. These 
considerations load to the cardinal rule that an im perfect gift 
create s no. right that oan be enforced; in other words, that a 
person cannot be compelled to do anything to perfect a gift by 

to) It should ho observed that, in the necessarily consideration, owing to the 
Tear Booh, "Sene,” whioh is generally tenanoy oroated. 
translated “gift," does not necessarily (}) 13 Eliz. o. 5 ; post, p. 99 ; M.L.R. 
imply that there was no consideration , P. 66 it ttq. See notes to Tuyne'e Cnee, 
compare the phrases " donee " in tail, 1 Sm. L. 0. 10, 

“to give" m tail, where, if the rover- (e) Post, Chap. xvm. 
sion is retained by the donor, there is 

6 (2 


f 
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Chap. VI. 


Grift obtained 
by misrepre- 
sentation. 

No gift 
unless— 

(1) oompLte 
transfer, or 
declaration 
of tmst ; 


(2) intention 
to give. 


Mtl> oy v. 
lord. 


him (d) . Thera is a locus. pcenitentim so long as it is inoom-? 
plete (e). Bat the sabseqaent ooniuot of the donor may enable j 
the donee to compel the donor to perfect the gift; as, for_ example, 
if A. gives a piece of land to B. 'without making a formal con- 
veyance, and B., to A.’s knowledge, builds upon it (/) . 

If a gift has been obtained by a misrep resent ation, though 
innocent, of fact by the donee, the donor has a right injequity to 
recover his gift from the donee ( 5 ). 

Where it ie alleged that a transaction amounts to a gift, two 
questions arise, viz . : — 

(1.) Was there a oomplete transfer of the property according to 
its nature? If the donor intended to transfer the 
property, has everything necessary to vest it in the 
donee been done? if the donor did not so intend, has a 
trust of the property for the benefit of the donee been 
validly constituted? An ineffectual attempt to transfer 
the property (contrary to the usual rule of construction 
ut res mctgis valeat) will not be construed to operate as 
the creation of a valid trust. 

(2.) With what intention was the transfer made? 

A man may make a voluntary transfer of property, but not 
intend to make a gift of it. He may intend that the transferee 
should hold it as his trustee. The intention that the transfer 
should operato as a gift may be proved by the acts as well as by 
the words of the donor. 

The principles that we have stated are laid down very clearly 
by Turner, L.J., m his judgment in Milroy v. Lord(h). He 


“ I tako the law of this Court to he well settled that, in order to- 
render a voluntary settlement valid and effectual, the settlor must 
have done everything which, according to the nature of the property 
comprised in the settlement, was necessary to be done in order to 
transfer the property and render the settlement binding upon him. 
He may, of course, do this by actu ally transferring the pronar ty 
to the persons for whom he intends to provide, and the provision 
will then be effectual, and it will be equally effectual if he transfers 
the property to a trustee for the purposes of the settlement, or de- 


(fZ} See this discussed in 1 Vaizey on 
Settlements, 92 it ttq. 

(e) Antrolus v. Smith, 12 Ves. 39 ; 8 
R. R. 278 , Mu at is v. Jones, 1 My. & 
Or 226 ; 43 R R, 178 ; Lyte v. Piny, 
Dyer, 49c. 


{f) Per Westbnry, C, Dillwyn v. 
Llewelyn, 4 De G. E. & J. 621 ; lie 
Latin, 44 L J. Ob. 490. 

(a) El Glnhh, [1900] 1 Ob 364. 

(A) 4 De G, F. & J. 274. 
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dares that he himself holds it in trust for those purposes; and if yj 
the property he personal, the trust may, as I apprehend, be de- 
dared either in -writing or by paxol; but in order to render the 
settlement binding, one or other of these inodes must, as I under^ yufi 
stand the law of mis Court, be resorted to, for there is no equity inV- 5 ' 
this Court to _ perf ect an imperfect gift.. TEe oases, I think, go 
further to this extent, that if the settlement is intended to be effec- 
tuated by one of the inodes to which I hare referred, the Court will 
not give effect to it by applying another of those modes. If it is 
intended to take effect by transfer, the Court will not hold the in- 
tended transfer to operate as a declaration of trust, for then every 
imperfect instrument would be effectual by being converted into 
a perfect trust” (i). 

A promise to make a gift in the future does not amount to a ftomiso 
gift, and is merely rntdum pactumjlc). 8m 

A gift cannot be made unless the donee is ascertained ( 2 ) and What oon- 
is oapable of .taking (m)\ he is not. bound to aoeept it (»); but, gift- 684 
if it is made by deed^it vests in Mm till he repudiates the gift (o) ; “ceptanoe. 
and acceptance is presumed until dissent is signified (p). 

An in fant can accept a gift (q), but he can repudiate it when he Wants, 
comes ofage(r). A aommon example of the right of an infant to 
repudiate a gift on Ms attaining twenty-one is afforded by the 
transfer to or purchase in the name of an infant of shares in a 
company. He can repudiate them on attaining twenty-one, and 
if the oompany is wound up before that event happens his trans- 
feror remains liable for calls («). 

A gift may he mado s ubjeot to_ a ronditiraj pre cede nt (f) or to Gifts on 
a conditi on subsequ ent. Gifts subject to conditions subsequent OOIliition- 
must be carefully distinguished from gifts for a particular 
purpose. G ifts of the latter class take effect even if the purpose 
becomes inoapable of being performed. 


(*) See also Buharin v, Dalit idge, 18 
Eq, U. 

(i) Shower v. PM, 4 Ex, 478; Be 
Biignay, la ft, B. D. 449 ; Be Imet, 
101 L T. 633. 

(i) T. B, 11 H, 7, 12, pi. 4; Pastm t 
mi Oenney’ t Cant, 11 Ed, 4, 2, pi 2; 
Bro. Ab. Pone, 31 : Boberts y. Roberta, 
11 Jar. N S 992. 

(til) Smilin' t Case, 12 Eep. 113; 3rd 
InBtit, 110. 

(n) Btll v mirn, 8 Ch. 893 , Y. B. 7 
Ed. 4, 29, pi. 14; Zyte v. Petty, Dyer, 
49« (8). 


(«) Y, B. 7 Ed. 4, 20, pi. 21 , Standing 
v. Boumg, 31 Ch, D. 282. 

(p) See Zondon and County Batik y. 
london, d«. Bank, 21 Q, B. D.541. 

(j) Dwiilwv. Westbrook, 1C. &T, 678; 
Saym'e Case, 12 Bep. 113 ; The Waidens 
of the j¥itw» Biothen of Zondon, Y.B. 11 
H. 4, 31. 

(f) Co. Litt. 2i. 

(«) Weston’s Caw, 6 Oh. 814 ; Mam’s 
Case, 3 Oh. 459, Curtis’ i Case, 6 Eq. 
155. 

(() Zyte y, Pmy, Dyer, 49«(7), Be 
Whittaker, 21 Ch. D. 667. 
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Chap. 11 . In Scott v. Houghton (m), Mrs. Puller gave some lottery tiokots. 1 1 

to her servants on condition that, if 20s. or more should oomo 
up, her daughter should have a moiety of it. A tiokot given to an 
infant servant produced £1,000, and it was held that the infant 
was bound to perform the condition. 

The most common example of a gift being liable to he defeated 
by a condition subsequent is that of presents made by a man to a ^ 
woman to whom he is betaothed (»), in which oaae, if the marriage 
is broken off, the presents must be returned; on the other hand, 
presents made to a woman to obtain introduction to her are not 
revocable (y). 

An example of the rule that a gift is not defeated by tho 
failuro of tho purpose for which it is made is afforded by 
Leche v. Kilmorey ( 2 ), where A. p aid a sum to an army agent 
to the account of N. “to be at his disposal for the use of L.” 

The sum was really intended by the donor to he applied in 
purchasing promotion for K At the death of A. the money 
still remained in the hands of the army agont. Afterwards L. 
was obliged, from his had health, to leave thejumy, and it was 
h eld t hat he was entitled to lie money. , 

Gifts by dead. A gift of specific ohattels by .deed (a) vests the chattels in tho 
donee without dolivery of them to him, subject, of course, to 
his right to refuse the gift (b). “ If the deed be delivered to the 
use of the doneo, the goods and chattels are in the donee 
presently before notice or agreement; but the donee may make 
refusal in yeas, and by that the property and interest will be 
divested” (e). It is now settled that, “although a donee may 
dissont from and thereby render null a gift to him, yet a gift to 
him of property, whether real or personal, by doedjjrests the 
property in him subject to his dissent" ( d ). And acceptance is * 
presumed until dissent is signified, even though the donee, is not 
aware of tho gift (e). 

The oases (f) which show that a voluntary assignment made by 
a debtor to a trustee for his creditors is revocable by the grantor 

(m) 2 Vem, 060. (c) Sutler and Suker’s Ouse , 3 Rep. 20}, 

(») Touny t. But roll, Gary, 77 ; Soiitt- 27«. 
sen 7 . Oummung, 2 Atk. 409. (rf) Per Lindley, L.J., Standing 7 . 

(y) Robinson 7 . Ctmrnng, sup. Souring, 31 Oh, D. 290. 

(«) Turn. & Rues. 207 ; 24 R. R, 19. («) Per Lindley, L.J., London and 

[a) It may be a bill of sale -within County Bunk 7 . London, ft, Sank, 21 
the meaning of the Bills of Sale Aots ; Q. B. D. 641. 
post, Ohap. to. ( f] Oolleoted in Siggers 7 . Evans, 5 

(3) Y. B. 7 Ed. 4, 20, pi. 21. E. & B. 367. 


Acoeptanoe 
presumed 
until dissent. 


Creditors 

deed. 
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until it lias been commuuieatod to a creditor, aro not authorities Chap. VI. 
for the proposition that a gift by deed is revocable until it is 
communicated to the donee. The distinction between the two 
cases is obvious. In the easo of the creditors’ deed, the debtor 
is merely directing how his own property is to he applied for his 
own benofit (g). The deed has merely the same effect as if the 
debtor had delivered money to an agent to pay his creditors, in 
which case the debtor might, before payment or communication 
by the agent to the creditors, change his mind and reoall the 
money: in tho caso of a gift, the effect of the deed is actually to 
change the ownership of the property for the benefit of the 
donee (ft). 

The operation of a deed is not suspended by its being suppressed 
o£_destroyed by the donor, or by its not being communicated to 
the donee; and it may be good as between tho donor and donee 
without notice to trustees, whioh may he necessary to render it 
good against third parties (i). The deed must, of course, be one 
whioh is effective to pass the property in law or equity (ft). 

Tho qurstion whether a gift of a corporeal chattel in the Parol gift- 
possession of the donor can be made without delivery, per verba 
de preesenti, or by the expression of the intention of the parties, 
as evidenced by their acts, has been the subject of much con- * 
troversy (l). It has, however, been deoided by tho Court of 
Appeal (to), in accordance with Irons v. Smallpiece («), that dg : 
livery (o) is essential ^ Try and Bowen, L.JJ. (p), in their 
juSgmentsald^^ 


“ According to the old law no gift or grant of a chattel was effec- 
tual to pass it either by parol or by deed, and whether with or without 
consideration, unless accompanied by delivery On that law two 
exceptions have been grafted, one in the case of deeds and the other 
in that of contracts of sale where the intention of the parlies is thaf 
the property shall pass hefore delivery; hut as rog-ards gifts by 
parol the old law was in force when Irons v. Smallpiece was decided; 
that case, therefore, correctly declared the existing law.” 


(j/) Se&Adon y. Wooigato, 2 My. & K. 
492; 39 K. E. 261. 

[h) New v. Hunting, [1891] 2 Q,, B. 
19 ; [1899] A. 0. 419, 

(t) Elph. N. & 0. Interp. 120 ; Byth. 
& Jarm. Cony, by Bobbins, vol. ii.. 
p. 264 ; Standing v. Bownng, 31 Ch. D. 
282 ; post, p. 136. 

(i) Par Grant, M.R., Antnlus y. 


Snath, 12 Yes. 39 ; 8 E. B. 278. 

( l ) See Be Har court, 31 W. E, 680 ; 
Be Biigway, 15 Q. B. D. 449. 

(m) Cochrane y. Moore, 26 Q. B. D. 67. 
(») 2 B. & Aid. 661 ; 21 E. B. 895. 

(o) Ktlpin y. Balky, [1892] 1 Q. B. 
882. As to what amounts to delivery, 
see ante, p. 16. 

(p) Cochrane y. Moore, sup. 
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Chattel in 


waession of 
lailee or 



Lord Esher, M.B., said: — 

“ In ordinary English language, and in legal effect, there cannot 
be a gift without a giving and taking. The giving and taking are 
the two contemporaneous reoiprooaFacls which constitute a gift. 
They are a necessary part of the proposition that there has been a 
gift They aie not evidence to prove that there has beon a gift,") 
but facts to he proved to constitute the proposition that there has! 
been a gift” (g). ' J 

There must be a delivery, transfer, or ohango of possession 
consequent upon the gift ( r ). ^ 

Xho word “contemporaneous, 1 * as used by Lord Esher, must 
prohablj be taken in the qualified meaning of “ as part of the 
same transaction.’ 1 There are some oases .in which the intention 
of the donor to make the gift, the doljvery to and the acceptance 
by the donee, take place at different times. Eor example, A. 
sends a book as a present to his son in India; the son is away 
from his house at the time when the book is delivered there, and 
does not know of the intended gift till he returns to his house. 
In this ease acceptance follows delivery; hut it may precede it, 
ae where A. offers to give a specific chattel to B., B. accepts, and 
A. delivers it afterwards. Probably an offer by A. to givo a 
specific chattel to B when accepted by B. operates as a licence 
to B. to take that chattel peaceably wherever he may find it, and 
the taking of it by B. operates as delivery by A. so as to transfer 
the property in the chattel to B. The licenoe, however, is 
revocable until executed, and may he revoked by a communication 
to that effect made by A. to B., or by A.’s death, or probably by 
A.’s beooming insane (s). 

Where a oorporeal chattel is in the hands of a bailee or 
trespasser, the owner may wish to give it either to the person in 
whose possession it is, or to a stranger. In the former oase, an 
expression of the intention of the owner to give the chattel to the 
person in whoso possession it is, followed by acceptance of the 
gift, appears to be sufficient. In other words, a delivery, followed 
by a subsequent declaration of intention to give, has the same 
efb ct as a declaration of intention to give followed by delivery (f). 


(g) Oochuuie v, Moore, rnp. 

(t) JWjjiH v. Hatley, [1892] 1 Q. I. 
582 , ante, p. 16. Sea Ramsay y. Mar- 
fpett, [1894] 2 Q. B. 18, per Lord. 
Eaher, M.R., and Davey, L.J. ; and 


Me Maynui, [1910] 2 K, B. 1049. 

(») See -this discussed, 6 Law Quar- 
terly, 446, Tenge v. Toynbee, [1910] 
I K, B. 215. 

(<) T. B. 21 Id. 4, 55, pi. 27. 
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Suet is the common ease of A. lending a book to B. and Chap. VL 
afterwards telling him that he may keep it (if). 

The law as to gifts to trespassers (i.e., persons who acquire 
possession wrongfully) is laid down in Sheppard’s Touohstone (*) 
as follows: — 

“ If a man take my goods from me, or from another man in whose 
hands they are; or I buy goods of another man and suffer them in his 
possession, and a stranger taketh them from him; it seems, in these 
oases, I may give the goods to the trespasser, beoause the property < 
of them is still in me. , Mi. Preston adds, “i.e., his accoptanoe of 
them is an admission of properly in the donor; bui»tkoy cannot be 
given to a stranger, since without suoh an admission the' party has 
morely a right of aotion or of resumption by recaption” (y). i 

If tho chattel is in the hands of a third person the owner may 
make an effectual gift of it either by words of gift and such j 

delivery and acceptance as the circumstances permit (z), or by ( 

constituting the third person a bailee for the donee with the assent I 

of them both (a). ’ 

The del ivery o f a negotiable instrument (post, p. 203) to the ' 

donee, indorsed if necessary by tlielJonor, operates as a gift of 
the.money secured by it if such be the intention (b). 

There is, however, a distinction between a cheque dr awn bythe (J) 
donor on his own hankers in favour of the donee and a cheque 
drawn by a stranger and given by the donor to the donee. The 
former is merely an order by the donor to his banker to pay the 
donee, and is revocable by the donor, and is revoked by his > 

death at any time before payment (e). On the other hand, the [ 

delivery of a cheque drawn. by a stranger pasjes the right to (JQ ’ 

receive the money for which the ohequo is drawn, and therefore | 


(«) B Law Quarterly, 449. 

(ar) Pp 240, 241. 

(j y ) This statement of the law appears 
to be founded on the T. B 6 Hen. 7, 8, 
pi. 4, and 10 Hen. 7, 27, pi. 13. In the 
latter case a man from whom goods wbtb 
taken by a trespasser gave them to him, 
end it was hold that the gift was good, 
and that even if it was not good as s 
gift it was good as a release, for chattels 
may be released without deed. The 
statement In Jenna and Mardw'i Cast, 1 
Leon, 283, pi. 383, that a release of a 


right in chattels cannot be without 
deed, appears fiom the oontext to be 
erroneous. 

(j) Eatchnim y, Mat, 93 L. T. 685. 
{a) See Cochrane v. Moore, 26 Q,. B. D. 
87 ! port, p. 92, 

(i) McCulloch v. Eland, 2 Giff, 428 ; 
Langley y. Thomai, 28 L. J. Ob. 609. 

(c) See a. 76, Bills of Exchange Act, 
1882 {45 & 48 Viet. o. 01), The deoision 
in Enmity v. Enrnton, 6 Eq. 275, seems 
not to be in aooordanoe with principle or 
authority. 
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Chap. VI. operates as an eff ectual gift. But a negotiable instrument doos V* 
not pass by -words of gift without delivery, (d). 

Gift o f The mere delivery of an instrument which is not negotiable, 

creating oh<»e suc ^ as a P Q h£J insurance, bond, or share certificate, with the 
in aotion, intention to make a gift of the money secured thereby, will not 

operate as a gift of the money unless there is an effectual assign- 
ment of the chose in aotion. It has been held that the delivery 
of a banker’s deposit receipt, indorsed by the donor with an order 
to pay the amount to the donee, is an effectual gift of tho monoy 
deposited at the bauk (e) , 

It must not, howover, be assumed that the more gift of the 
instrument has no effect. Coke says (f ): — 

“ A man may give or grant his deed to another, and such a grant 

by parol is good If a man hath an obligation, though he 

cannot grant the thing in action, yet ho may givo or grant tho deed,! 
viz., the parchment and wax, to another, who may cancel and use I 
the same at his pleasure.” 

The donee may often retain the instrument, though ho cannot 
recover the debt; and in such cases the donor, or his representa- 
tive, may be unable to recover the debt for want of tho instru- 
Deeda menL (g) . Where, however, an equitable mortgageo by deposit 
of deeds hands over the deeds to a donee, tho donee cannot retain 
them, because the donor had no property in them apart from the 
charge, and could only transfer the ownership of them by properly 
transferring tho charge (&). 

Gift of The gift to the debtor of an instrument crealing a debt, after 

tTdebtor^ tho debt is duo, does not extinguish the debt (i) . In the case of 
a bill orjoote,_ however, either a written re nunciation , or a ver bal 
renunciation and delivery of the bill or note to the acceptor or 
maker, discharges the debt (7c). 

Cancellation The ca ncellation of an instrument is pri ma fac ie evidonce of a 
releaee_(Z) * 'Tlfielntenti onal cancellation of a bill or note, or of 

(d) Tiinmcr v. Dimly , 25 L J. Oh. So Saneoek, 67 L, J, Ob. 788. 

424 ; Bridge y, Bridge, 16 Beav. 816. (A) BUIb of Exchange Act, 1882, ss. 62, 

(«) Sc Griffin, [1899] 1 Ch. 408. 89 ; Edwards y. Wallers, sup.; SeDiehn- 

{/) Co. Lift. 232a, i. son, 101 L. T. 27 ; post, p. 206. 

(g) Summers v. Mart, 1 Ex. D. 160 ; (0 Bigot's Case, 11 Rep. 26 b; Sarri- 

Barton y. Oamer, 3 H. & N. 387. son y. Owen, 1 Atfc. 620 ; Akager y. 

(A) Re Richardson, 80 Cb. D, 896. Close, 10 M. & W. 676 ; Gilbert v. 

(i) Edwards y. Walters, [1896] 2 Oh. Wethersll, 2 Sim. A S. 264; 26 R. R 
167, 168. See also Eyrn y. Godfrey, 203. 

4 Yen, 5; Cross y. Spngg, 6 Hare, 552; 
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the signature of a party thereto, by the holder discharges the bill or 
note or the party whose signature is cancelled (m) . 

Except as above, the mere fact of a creditor forgiving a legal 
debt , either by word of mouth («), or by writing not under seal (o'), 
does not dischargo the debtor. If tlio debt, being a simple con- 
tract debt, is not due, the contract might at law be rescinded by 
a new simple contract, but forgiveness cannot amount to a con- 
tract; if the debt is due, it can only bo released by deed, or bj 
simple contract mado upon an executed consideration by way of 
accord and satisfaction (p). Mcro forgiveness will not sufEoo, 
becauso the defence to an aotion for tho recovery of the debt oould 
at most be equitable only ( q ), and equity will not assist a volun- 
teer. But, if the debt is gone at law, as where the debtor is ap- 
pointed executor of the creditor, so that he requires no assistance 
from equity, the forgiveness operates as a release in equity and 
at law (r). 

Whether the instrument creating the debt is under seal or not, 
the conduct of the parties may amount to a release of the debt (s). 

The provision of the Judicature Act, 1873 (<), that “ any abso- 
lute assignment by writing under the hand of the assignor . , . 
of any debt or other legal chose in action of which express notice 
in writing shall be given to tho debtor . . . shall be effectual 
at law. ... to pass and transfer the legal right to such debt 
or chose in action from the date of such notice ...” applies 
to a voluntary transfer. 

A gift of a chose in action which is transferable in a statutory 
manner only (pod, pp. 138, 141) is not effectual unless the transfer 
is made in the statutory manner (u) ■ 


Chap. VI. 


of debt. 


Release uf 
debt by 
conduct. 


under Judi- 
cature Act. 


Chose in 
aotion trans- 
ferable nr 
statutory 
mode. 


(m) Bills of Exoh. Act, 1882, sb. 63, 
89. 

(«) Flower' i Cate, Noy, 6f. 

(o) But consider Eden r. Smyth, S Yes, 
366; 6R.B. 60, where it was considered 
that a bond debt might be released by a 
letter. 

(p) Leake on Oontraots, Part vr., 
Oh. 8, As to aocord and satisfaction, 
see post, p. 172. 

(q) Crcssy. Sprigg, 6 Ha. 862; Feaeey, 
Saint, 11 Ha. 161 ; Knapp v. Burnaby, 
8 W. B. 306. 

(r) Strong y, Bird, 18 Eq. 316; Be 
Jppkbee, [1891] 3 Ch. 422. 


(») Flcuci y, M arteii, i My. & Cr. 
466 ; 46 E. B. 114 ; Major y. Major, 1 
Drew. 166; Yeomans y. Williams , 36 
Bear. 130; 1 Eq. 184; Misardi v. 
Walters, [1698] 2 Ch. 167, 168. 

(#) 80 & 37 Yiot. c. 66, s. 26, sub-s. 6. 
See post, p. 142. 

(») Colmmy. Barrel, 1 Ves. 60 ; 3 Bro. 
0. C. 12 ; 1 B.B. 83 ; Beech v. Keep, 18 
Beav. 285 (where consols were assigned 
by deed) ; Ceningham v. Blmhett, 2 Y. 
& C. C. C. 245 , Feokham y. Taylor, 31 
Beav/250 (where a power of attorney 
for the transfer of steak was executed, 
bnt no transfer made during the donor’s 
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Chap. VI. 

Imperfect 
gift, and 
dcnee made 
executor. 

Gift of 
equitable 
interest in 
property by 
■way of trust 


A gift which is imperfect for want of a necessary delivery or 
transfer will be perfected on the death of the donor if the donoe 
is appointed an exeoutor, for the property then legally vests in the 
executor (ft). 

It is possible to make a valid gift of the equitable interest in 
property of any nature by m eans of a trust. If the donor has 
the legal interest he may constitute himself a trustee for the 
donee, or transfer the legal interest to some other person aB a 
trustee for the donee. In tho former case, ho may retain some 
control over the thing given without rendering the gift ineffec- 
tual^). If the donor has the equitable interest only, he oan 
cause the holder of the legal interest to constitute himself a 
trustee for tho donee. The oases are conflicting, but the following 
conclusions may be drawn from them- — 

First. Where tho donor attempts to make a gilt by transfer of 
tho property to the donee which fails owing to the transfer being 
ineffectual, he does not thoreby constitute hi m self a trustee ( 2 ). 

Secondly. The owner of property may constitute himself (a) 
or a stranger (b) a trustee for a donee by unequivocal words or 
actions (c). 

Thirdly. Where A., the legal owner of property, attempts to 
make a gift to B. by transferring it to C in trueL for B., the gift 
fails if the transfer is incomplete (d) . 

Fourthly. Where A. is {he equitable owner of property legally 
vested in C., a direction by A. to 0. to hold the property in trust 
for B. (assented to by C.) operates as an effectual gift in equity 
to B. (e). 


life) , see also Stark v. Law, 15 Sim. 05 , 
Anti ohm v. Smith, 12 Vas, 39 , SR R 
278 ; Dillon 7 . Coppin, 4 My. & Gr. 647 ; 
Moore v. Marne, 18 Eq. 474 ; Mihoy 7 . 
Laid, 4 De G. E. & J. 264. 

(*} Re Stewart , [1908] 2 Gh 261 ; He 
Times, 101 L. T. 633, where it was held 
that a mere promise to give was not thus 
made effectual. 

(y) Wheatley v. Purr, 1 Keen, 661 ; 
Yanienbetg v. Palmer, 4 K. & J. 204. 

(z) See Milroy 7 . Laid, and Richards 
7. Lellniige, cited supt a, p, 84 

(a) Bap.Pya, 18Yes. U0 ; 2 V. &T. 
L. 0. 363 ; 11 R. R 173 ; Wheatley 7 . 
Purr, 1 Keen, 661; Thoipe 7 . Owen, 6 


Beav. 221 ; Si ay 7 . Stay, 2 Sim. N. S. 
273. 

(6) Tate 7 . Leithead, Kay, 668 ; Peek- 
hamv. Taylot, 31 Bea7. 260 ; Stapleton 7 . 
Stapleton, 14 Sim. 188; Vandenbe, g 7 . 
Palmer, supia. 

( 0 ) No tiustwas constituted m Gashell 
v. Gashell, 2 Y & J. 602 ; Hughes t. 
Stubbi, 1 Ha. 476 ; Smith 7 . Waide, 15 
Sim. 66 ; Mews 7. Mews, 16 Bear. 629 ; 
held 7 , Lonsdale, 13 Beav. 78; Re 
Glaser, 2 J. & H. 186 ; Peokham 7 . Tay- 
lor, 31 Beav. 250; Tones 7 . Loch, 1 Oh. 
26 , Tenfold v. Mould, 4 Eq. 562. 

(<J) See per Romilly, M. R,, Bentley 7 . 
Mach, ay, 16 Beav. 18. 

(<) Zektmch 7 . Manning, 1 De G. M. 
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Statute of 
Frauds, 
sft 7, 8, 9. 


It must be remembered, however, that the Statute of Frauds (/) Chap. VI. 
enacts that “ all declarations or creations of trusts or confidences 
of any lands, tenements, or hereditaments shall be manifested or 
proved by some writing signed by the party who is by law enabled 
to declare such trust, or by his last will in writing, or else the} 
shall be utterly void and of none effect ” {g)\ and that “ all grants 
and assignments of my trust or confidence shall likewise be in 
writing signed by the party granting or assigning the same, or by 
such last will or devise, or else shall be utterly void and of none 
effect” (A). Trusts arising or resulting by implication or con- 
struction of law, or transferred or extinguished by operation of 
law, are excepted from the operation of seot. 7 (i). 

Tho Statute of Frauds does not, however, prevent proof of a 
fraud, and it is a fraud for a person to whom property is trans- 
ferred as a trustee to claim the property as his own, and in such 
>a case the trust may be proved by oral evidence when there is not a 
writing sufficient to satisfy the statuto (k). 

Where a man purchases property, or invests money, in , 
namp of a stranger, or in the name of a stranger jointly wiLh 
himself, the presumption iajthat he makes the purchase or invest- 
ment for his own benefit (l ) . On the other hand, if he purchases 
property in the name of a parson for whom he is morally bound 
to provide, the presumption is that he intends the purchase to 
discharge in whole or in part his moral obligation; but in either 
case evidence is admissible to rebut the presumption (m). 

In the opinion of Courts of Equity a f athe r is morally bound 
to provide for bis children, and a hu sban d for his wife (b); but 
if it is alleged that a person standing in any other relation to 
another is morally bound, as being in loco ‘parentis, to support 
him, the existence of the obligation must be proved (o). 


Writing 
unnecessary 
when there 
is fraud..! 


Pnrohaeepn 
name of 
stranger.; 


& G. 176 , Villet s t. Beaumont, 1 Vem. 
100 , Mhiim v. Ellison, 8 Ves. 856 , 2 
W. & T. L G. 8J6 , 6 B. R. 19; Ego eft 
v. Chusti/, 3 Boar. 238, Bentley v. 
Machmj , ; Holding v. Harding, 17 

Q, B. D. 412 ; ante, p. 89. 

(/) 29 Car. 2, c. 3. 

(y) 29 Car. 2, o, 3, s. 7. 

{h) S. 9 

(t) S. 8. See Dyer v. Dyer, 2 W. & T. 
L. 0. 803. 

(I) Rochefoucauld v. Boustead, [1897] 


1 Ch 196. 

f Dye i 7 Di/er, 2 Cox, 92 ; 2W. &T. 
1 C 803 , 2 R. R 14 , Eider y. Kxiltlei , 
10 Vos. 380 , 63 R, R. 209 ; Standing r. 
Battling, 31 Ch. D. 287, per Cotton, 
L. J., Its Boliey 0402 of Seottuh, $e. 
Sue,, [1902] 1 Oh. 282. 

(mi) Bmnet v. Burnet, 10 Oh. D. 476. 
(«) Soe Mat shall v. CrutueH, 20 Eq. 
328. 

(o) PerJesael, M R., Bennety. Bonnet, 
10 Oh. D. 476. 
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Chap, VI. 


Father and 
child 


Mother and 
child. 


Husband and 
■wife. 


It follows that if a fatherjmakcs a purchase in the name of a 
ohild_(p). or in the names of the child and another person (g), or 
m the names of the child and himself (r), the purchase is con- 
sidered to be for the child’s benefit. It may, however, appear, 
either from evidence of the father’s declarations or conduct, con- 
temporaneous with but not after the purchase (s), or by the aots 
or declarations of the child after the purchase (£), or by the cir- 
cumstances attending the transfer, that the child waB merely a 

trustee for his father. „ 

_ „ .. 

On the other hand, as a mother. is not considered by Courts of 
Equity to he morally bound to provide for her children, a transfer 
to, or a purchase in the name of a chilc^by its mother is primd 
facie not a gift to tho child (m); hut_circumstances may readily (x) 
show that it was a gift ( y ) . 

A purchase in the name of a grandohild whose father was 
dead (z), and in the name of a wife’s nephew whose father waSI 
alive (a), was held under the circumstances to be mado by a person 
who was morally bound to support the person in whose name 
the purchase was made, and therefore to amount to a gift. 

Until recently a gift by a husban d to his wife had no offect at 
law, though equity would giveeffect to it as raising a trust (6). 
Now, however, under the Conveyancing Act, 1881, and tho 


{ p ) Elliot y. Elliot, 2 Oh. Ca. 281 ; 
Mamma v. 2 Tern. 19 ; Taylor 

T. Taylor, 1 Aft. 380 ; Grey v. Grey, 
2 Swangt. 594 ; 19 R, R. 160 , Sidmouth 
y. Sidmouth, 2 Bear. 447 ; Wtlhami y. 
Williams, 32 Beav. 870 ; Eepwarth y. 
Eeptoorth, 11 Eq. 10; May y. May, 33 
Beav. 81. 

(j) Zamplugh v. Lamplugh, 1 P. Wms. 
Ill ; Crabb y. Ctabb, 1 My. & K. fill. 

(»•) Scroops v. Saroope, 1 Ch. Oa. 27 ; 
Back v. Andrews, Finob, Pre. Oh. 1. 

(j) Elliot y, Elliot, i up . ; Woodman 7. 
Morrel, Freem, Oh. Oa. 82 ; Birch y. 
Blagroxe, 1 Amb, 264 ; Mur/ess y. 
Franklin, 1 Swanst. 13 ; 18 B. R. 8 ; 
Sidmouth v. Sidmouth, 2 Beav. 447 ; 
60 R. R, 235; Ohnsty v. Courtmay, 13 
Beav. 98 ; Bumper y. Bumper, 3 Gilt 
683; Williams?- Williams, 32Beay. 370; 
Stock y, MoAvoy, 16 Eq. 65 ; FtankerdY. 


Branford, 1 Sim. & S. 1 ; 24 R. R. 142 ; 
Colli mm y. Colhnmn, 3 De G. M. & G, 
409 ; Bone v. Bollard, 24 Beay. 283 ; 
Childers v. Childers, 1 De G. & J. 482. 

(<) Sidmouth y. Sidmouth , 2 Beav. 446 ; 
60 R. R. 235 ; Bole y. Bole, 1 Yes. sen. 
76 ; Scamn y. Scatoin, 1 Y. & O. O. O. 
65 ; 67 R. R. 238. 

(») Be Be Yisme, 2 Do G. J. & S. 17 ; 
Bonnet y. Bennet, 10 Oh. D. 474 ; Qmrett 
y. Wilkinson, 2 De G. & Sm. 244. 

(x) Per Jessel, M. R., Bennet y. Barnet, 
sup. 

(y) Sayre y. Etighes, 5 Eq. 876 ; Bat- 
stone y, Salter, 19 Eq. 250 ; 10 Cb. 481. 

(«) Ehrand v. Banter, 2 Ch. Ca. 28 ; 
Soar r. Foster, 4 K. & J. 152. 

(a) Currant y. Jago, 1 Ooll. 261. 

(}) Masson y. Be Fries, [1909] 2 Z. B. 
831 ; Fox y. Emits, 13 Oh. D. 822. 
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Married Women’s Property Act, 1882, such a gift is effectual Chap. VI. 
at Jaw ( 0 ). ~ 

A purchase by a husband in the name of his wife, or in the 
joint names of the husband and wife (d), or in the namos of tho 
husband, wife, and a stranger (e), is presumed to be a gift to 
the wife, but this presumption may be rebutted (/). Wearing 
appar ol bought by a wife for her personal use with money supplied 
by her husband for the purpose is prima facie a gift to her and 
her separate property (g). When a purchase is made with the 
wife’s monoy in tho name of a husband there is no prosumption 
of a gifL by tho wife to the husband ( h ). * 

A purchase in the namo of a st ronger may bo provod to be a Pnrehaeein 
gift by ovidenoe of intention (i) oror circumstances (Jc ) . stranger. 

A woman who has gone through tho ceremony of marriage with 
a man who knows tho marriage to be invalid (l), or a woman 
living in adultery with a man (m), or a man's illegitimate child (n), 
is a stranger to the man, within the meaning of the rule. 


Donationes Mortis Gama. 

* a* *1* 

A donatio mortis causa ( 0 ) is where a man makes a gift i n con- 


(c) 44 & 46 Viot. 0 . 41, s. 60 ; 45 & 46 
Viot. o. 75; lie Breton , 17 Oh. D. 415; 
poet, Ch. xxi. 

(<i) Christ’s Bcspitaly. Budgen, 2 Vein. 
683 ; lot mer v. lorimer, 10 Ves. 367, n. ; 
Dimmer v. Ditcher, 2 My. & K, 282 ; 
39 E. E. 203; low y. Cartel, 1 Beav. 
426 ; Drew v. Martin, 2 H, & M. 130 ; 
Boating y. Gosling, 3 Draw. 336 ; Re 
Smith, Bull v. Smith, 84 L. T. 836 ; lie 
Scott, 97 L. T. 637 ; Dunltar y. Dunbar, 
[1909] 2 Ch. 039. Keeping a joint 
banking account baa tba aame effeofc : 
aee lie Young, 28 Ch. D. 705. 'Where 
it was agreed that money standing to 
an intended wife’s credit at a bank 
should he her separate property, and 
after the marriage she drew it out, it 
was held that the husband had given 
it to her: Be Whitehead, 14 Q. B. D. 
419. 

(«) Kingdon v. Bridges, 2 Vem, 67; 

Be Bykyn, 6Ch, D. 115. 

(/) Smith y. Warde, 15 Sim. 68 ; 
Zloyd y. Dughe, 8 Ch, 88 j Dewy v. 


Deucy, 3 8m. & GifE. 403. Wedding 
presents arc separate estate of the wife : 
Ex p. Bunnell, SI W. E. 464. See 

1 Vaizey on Settlements, 760. 

(g) Masson y. De Dries, sup. 

(A) Memory. Mtrcicr, [1903] 2 Ch. 98. 
(i) Beecher v. Mayor, h Dr. & Sm. 431 ; 
Standing v. Bearing, 27 Ch. D. 341 ; 31 
Ch. D. 282 j Batitone y, Salter, 19 Eg. 
260 ; 10 Oh. 431 ; Fowlees y. Dame, 10 
Oh. 343; George y. Donat d, 7 Price, 
048; 21R. E. 775; Deacony. Calguhom, 

2 Drew. 21. 

(i) Ji« Curteis, 14 Eq, 217 ; Ouseley y. 
Jnstruther, 10 Bear. 451. 

(1) Soar y, Foster, 4 K. & J. 152. 

\m) liiior v. Kidder, 10 Ves. 360. 

(«) Tucker y. Burrow, 2 H. & M. 
615 ; hut see Bedford v. Bedford, Lofft, 
490. 

(o) The doctrine as to donatmes mortis 
caned is derived from the civil law. 
"Mortis oausd donatio est qura propter 
mortis fit su3picionem ; oum quia ita 
donat, at si quid hnmanitus el oonti- 
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Chap. VI. temptation of his death from an existing illness (p) . The donor 
must intend the gift to be absolute after Ms death, and must not 
retain any dominion or oontrol over the thing given (3). It is 
subject to a condition, (which may he express or implied) that 
the thing given shall be returned to the donor if he recovers (r), 
and is revoked by the death of the donee in the lifetime of the 
donor (3), or by the thing given being returned to the donor (t), 
and is subject to the donor’s debts (u). A donatio mortis oausd 
may he mado for a particular purpose or subject to a trust (x) . 
* lA gift which is intended to be an unconditional gift inter vivos 
j cannot take efleot as a donatio mortis causa (y). 

The form of a will of personalty made before the Wills Act (2) 
came into operation was immaterial, so that an instrument of any 
nature intended to operate after a man’s death might be admitted 
to probate (a) . The consequonoe was that where a man made a gift 
by writing to take effect after his death, it took ofEect, if it took 
effect at all, as a lsgaoy, not as a donatio mortis causa. The 
consequence might be different if m addition to the instrument 
there was delivery. The rule that a, donatio mortis causd cannot 
be made by writing appears not to have been altered by the 
Wills Act (b). 

Delivery 
necessary, 


A donat io mortis causd cannot be made by mere wordg (c). It 
can only be made effectual by delivery^). This does not mean ' 


giaaofc, baberet is qui aocepit am autem 
supervixiaset, qui doaavit, reciperet • 
yel si .sum donatioms poaiutmsBet • aut 
pnoi decaaseut is, out donatum bit ” 
Just Insfit. II 7, 1. See TV aid y. 
1mm, 1 TV &T L C. 413, and notes. 

(p) Du field y. Elwes, 1 Biz. N. S 630 , 
Tats y EUbat, 2 Vea jun. 321 , 2 R R. 
176 , 4 Bro. C 0, 290 , Umwbun v. 
Or tee, 16 Moo P C. 216. 

(?) Sblmtm to the Treasury y. Lewis, 
[1000] 2 Ch 812 , Be Johmn, 92 L. T. 
367. 

(,) Tate T. MMeii, supia; Sedges y. 
Sedges, Pee. Oh. 269 ; Qilb. 12, 2 
Vera. 616 , Ashton t Damon, 2 Coll. 
363, n. , Siamland t. Willoti, 3 Mac. & 
Q-. 664. 

(a) Tate v. Hilbert, 2 VeB. jun. p. 120. 
(i) Ward v, 21on«,2 Vea sen p, 133. 
(«) Smith v. Cam, oited Diary y. 


Smith, 1 P Wins. 406, n. ; Tate v. 
Leithead, Kay, 669 , Ward y. Turner, 
sup 

(a) Blount y Butt ow, 1 Bro C. C 73 ; 
Sills y. Bills, 8 M. t f . 401 , 68 
R R. 748 ; Dunne v. Boyd, 8 Ir. Rep. 
Eq. 609 

(?) Bdmtds y. Tones, 1 My. & Or, 
220 , 43 R. R. 178 , Bedded y. Dohee, 
10 Sim. 244 , 61 R. R. 233 , ante, 

p 81 

(t) 7 WflL 4 1 1 Viet, e 26. 

(a) Sec the cases collected, Williams 
on Executois, Pt. x., Bk. n , Ohap n., 
s. S. 

(1) 7 Will. 4 & 1 Viot. o 26. 

(a) Per Loughborough, O , Tate v. 
Eilboit, sup. 

(d) Wmd t. Tame), i Yes. gen. 441 , 
lW.&T L.C 413; Bunny. Maiiham, 
7 Taunt. 224, 17 R. R. 497. 
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that the delivery must be such as to confer a logal title on the Chap. VI. 
donee, for in. some cases the delivery of a document of title, 

■which does not pass a legal interest, is held to confer an oquitable 
interest on the donee, and the right to the assistance of the Court 
to mate his title complete after the death of the donor (e). The 
delivery may ho made to the donee or to a baileofor him (/) ; (but) 
delivery to the agent of the donor, with directions to deliver to 
the donee after the death of the donor, is not sufficient (ff). There 
may, however, be ajjood donatio mortis catisd of a thing whioh 
has been previously delivered for a different purpose,^). Delivery 
of the key of a safe in which bonds wore kept was held to offeo- 
tuate a donatio mottis causa, of the bonds (i) 

Delivery of a negotiable^p^rnmer^ to the donee is sufficient (k), 
even if it requires indorsement and is not indorsed (l). 

A donatio of a cheque drawn by the donor is ineffectual unless 
it be cashed (m) or dealt with for value («) in his lifetime 

Delivery of the instrument creating a chose m action, such as 
a depo sit n ote (o), is sufficient, and after the death of the donor 
the' donee can sue in the name of his executors (p) . The same rule 
has been applied to the delivery of a r eceip t which was the evi- 
dence of a loan (q), and of a Post Office Savings Bank deposit 
book (r) . 

Delivery up of a mo rtgage d eed_to the mortgagor, as a donatio 
moitis causa, was held to be effectual to extinguish die mortgage 
debt, and the heir and executor of the mortgagee were held bound 
to give effect to it (s) . 


(f) Ditjfwli v. Dimes, 1 Bli. N. 3. 630 , 
30 B, B. 69 ; Se Dillon, 44 Oh. D. 76. 
(/) Panel v. Cleaver, 2 Bio. 0. 0 499 
(j) Dowell v. Helhcat , 26 Bear 261 , 
Bmqtthaisen v. Gale, 2 Coll. 368. 

(A) Cam v. Moore, [1896] 2 Q. B. 283. 
(t) ihutapha v. Weil ale, 1891, W. N 
201 . 

(A) Dowel v. (Heaver, 2 Bro. 0. G. 600 , 
Millet v. Millet, 3 P. TVu is, 360. 

(I) Veal y. Veal, 27 Beay. 303 , Sr 
Mead, 16 Ch. D. 651 ; Clement v. Qhees- 
man, 27 Ch. D. 831, 

(in) Hewitt y Km/, 6 Eq 198; Si 
Mead, 15. Ch. D. 061; Se Beaumont, 
[1902] 1 Ch 889 ; Se Dam, 86 L. T. 
889. See Byles on BOB, 206. 

G.P.P. 


(») Soils y. Derate, S Ch. D. 730. Bool- 
ing -with tho cheque for value -would 
seem to be the same thing as cashing it 
at thB donor’s bank , the money would 
remain subject to the oondition. 

(o) So Dillon, 41 Ch. D. 76; Hudson 
y. Spencet , [1910] 2 Ch. 286 ; Se Hudson, 
[1911] 1 Ch. 200. 

(?) Snel/gme v. Daily, 3 Atk. 214 ; 
Oarinet y. Bat Ur, 3 Mad. 184 ; 18 B. E. 
218 ; Amu v. Witt, S3 Beay. 619; Witt 
y. Anne, l B, & S. 109 

(q) Moore v. Dart on, 4 De G. & Sm. 
517. 

(r) Se Weston, [1902] 1 Ch. 680 ; Se 
Andrews, [1902] 2 Ch. 394. 

(<) Dnjfield y. Huhs, 1 Dow & Cl. 1 , 

7 
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Chap. VI. It has been hold that bank Bhares, railway stock, consols, and 
building society shares cannot be the subject of donatio mortis 
causa (t). 

It is now settled that there is no rule which requires that the 
evidence of a person making a claim against the estate of a 
doceased must be corroborated, though suoh evidence ought to 
bo very carefully sifted (a). 


S. 0., EyffiM v. Minn,, lBh.N.8. 497 ; 

30 R. R. 09 ; see fie Dillon, s up. 

(t) Lumbt'i t v, Overton, 13 W.R, 217 , 
J loom v Mm e, 18 Eq. 474. Tbo pffoot 
of giving a poivor of attorney to tiansfer 
stock is doubtful; Kidtkll v. Eat mil, 
26 L. J. Ch. 818 ; Pokham r. Titylot , 

31 Bear. 260 ; fie We ston, [1002] 1 Oh 


080; fie Andrew, [1902] 2 Oh. 394. 
For other cases as to what can he the 
subject of donatio mentis mud, see 1 W. 
&T. L. C. 413. 

(») fie fit lion, sup. , fie B-amett, 31 Ch. 
D. 1 , fie Applebee, [1891] 3 Ch. 422; 
Eyre v. Wynne Maehenae, [1894] 1 Ch. 
226. 



CHAPTEE VII. 


BILLS OP SALE. 

A bill op svle, in its ordinary popular moaning, is a docu- Chap. VII. 
menfc whereby the legal property in ohattels is transferred to a 
person who lends money upon the security thereof, when the pos- 
session does not pass; but the term “bill of sale” properly denotes 
any instrument whereby the property in ohattels is transferred, 
whether absolutely or by way of mortgage (a); and, where there 
is valuable consideration for tho transfer, the instrument need 
not be a deed ( b ). A mortgage of chattels is to be distinguished Mortgage 
from a pledge or pawn; under the latter the possession is given 
to the person who lends money on the chattels (a). 

Where the bill of sale is by way of mortgage, the property 
passes to the grantee subject either to a condition making the 
transfer void on performance of the condition, as by the payment 
of money, or to a proviso entitling the grantor to redeem the 
property by suoh payment, and thereupon to have it reconveyed 
to him. 

Personal property in general passes by delivery of possession (e), Apparent 
and the possession of such property is an apparent indication of P 08flB6Hion ’ 
ownership. If a purchaser or mortgagee of ohattels allows them 
to remain in the possession of the vendor or mortgagor, the latter 
is enabled to appear to the world at large as the owner of the 
property, and to obtain credit as suoh ( d ); and on this ground it 
was held in many oases that transactions were fraudulent as 
against creditors, by virtue of the statute 13 Eliz. c. 3 (e). That is Elia. o. 6. 
Act avoids, as against creditors, any alienation of lands, goods, or 
chattels made with intent Lo delay, hinder, or defraud creditors; 


(») Mills t, CharlcsaortA, 25 Q. B. D. (c) Ante, pp, 15, 42. 

421, 424 ; [1882] A. 0. 231 ; Gngg v. (it) See per Plumer, 31, R., Dearie v. 

Mimed, &c. Co., [1891] 3 Ch. 206. Hall, 3 Ruse. 22; 27 R. R. 1. 

Ants, p. 42. (s) Hade perpetual by 29 Eliz. o. 5 ; 

(i) Flory 7. Doing, 7 Ex. 581. Twyne’s Vase, 3 Rep. 80 ; 1 Sm. L. C. 1 . 

7(2) 
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Chap. VII. 


Seoiet aliena- 
tions of 
ohattela. 


Reputed 

oTmerakdp 
under Bank- 
ruptcy Aots. 


but the Aet does not affect bond fide purchasers for value without 
notice (/), 

It is, however, now settled law that the retention of poasossion by 
the grantor of chattels is only evidence of fraud, and not conclusive 
proof of it (g ) : and there is this distinction to he obseivod between 
absolute sales and mortgages, that, on an absolute sale, the 
retention of possession by the vendor is primd facie inconsistent 
with tho nature of the transaction; whereas retention of possession 
by a mortgagor is consistent with a transaction of mortgage (A). 
It is sufficient for the security of a mortgagee that he should have a 
right to take possession of the mortgaged property upon default 
made by the mortgagor in performing his obligations under the 
bill of sale; and it was usual in mortgage bills of sale to 
provide expressly that until default the mortgagor should remain 
in possession. 

If a transfer of chattels was made bond fide, and was not a 
contrivance to defraud creditors, it was unimpeachable under 
the IS Eliz. o 5, even where the transaction was secret and the 
grantor remained in possession of the chattels and appeared to 
the world to be their owner. Persons were thus onabled “to 
obtain fictitious oredit, which their real circumstances did not 
warrant, by retaining apparent possession of goods, the owner- 
ship of which they had parted with to others, but which appeared 
to be really their own by remaining in their possession— a course 
of proceeding calculated to prejudice the honest creditor” (i). 
Where a debtor became banhiupt or insolvent, a remedy was 
provided by successive Bankruptcy Acts, which, in such oases, 
have made available, for the benefit of the debtor’s creditors 
generally, all goods which were in his “possession, order, or 
disposition,” in his trade or business, at the commencement of 
the bankruptcy, by tho consent or permission of the true owner, 
a term which was construed to include a mortgagee (if), and of 
whioh the debtor was reputed owner (J). 


(/) Sea M. L R. P. pp 68, it teg. 

(g) Maituidak v. Sooth, 3 B & Ad 
498 , 37 R R.4S5. 

(A) See pei Boiler, J., Miomit v. 
Saiim, 2 T. R. 587, 596 j 1 R. R 548 ; 
Cool v. Walker, 8 W. R 367. 

(*) Pei Cockbom, C J., Btantom r 
Is, 2 0, P. D. 212, 214. 


(1) Syitll v. Singles, 1 Ves son. 348 , 
S 0, 1 W & T. L. 0 98. See post, 
Obap xyijx 

(/) Bankruptcy Ant, 1883, 46 & 47 
Viot o 52, s 44 (ill ) See per Lord 
Pitzgernld, in Colonial Beni v Whmney, 
11 App. Oas 442 Seo also 2 Vftizoy 
on Settlements, oh. 22, s 5. 
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But, except as above mentioned, the danger to creditors of Chap. VII. 
transfers of the property in personal chattels by seoret bills of Object of 
sale was not provided against until the year 1854, when the first ^ of ^ 8ftl0 
Bills of Sale Act (to) was passed, the object being to destroy 
the secrecy of such transactions by requiring bills of sale to be 
recorded in a register, open to inspeotron on payment of a small 
fee, and by providing that, unless so registered, they should be 
void as against the general creditors on the bankruptcy or insol- 
vency o£ the grantor and as against his exeoution oreditors. 

Lord Blackburn has given tho following account of the causes 
which led to tho enaotmonts known as the Bills of Sale Acts (»): — 

“ At common law, a man might take a aeounty upon goods without 
dairying away the goods or taking possession ol them, he might 
take a sale ot them out and out, and he might taka the legal pio- 
perty m them sub ject to the power to redeem them (what is commonly 
called a mortgage) without taking possession of them The Jaw on 
tho subject will he tovmd in Tioyne's Case (o), and the notes upon 
Twyne’s Case (p) But this rule got established, that when the goods 
were not taken away but were left in the hands of the man who had 
had them previously, that which had been thought befoie to make 
the transaction void was really no more than evidence to go to the 
jury of fraud; and if a man came forward suddenly, when there was 
an execution, for instance, issued against the person in possession of 
the goods, and said, ‘ At an antecedent time I had a security upon 
these goods, and I left them in the possession of the debtor aE that 
time,’ the not having taken possession was evidence that the thing 
was a sham, it was not conclusive, it was not a matter of law; but 
it was evidence that the thing was a sham Upon that two evils 
arose, and very important ones they were In the first place, it 
often happened that there was leaEy a sham put up to endeavour to 
defeat a man, and there was a great quantity of perjury, of fighting 
and expense, before it was proved to be a sham That was a great 
evil The other was that there wero real honest transactions whioh 
were asserted to be shams when they wero not, and in those cases 
there was apt to he much perjury and groat expense before it was 
derided Bor those reasons it was thought, and reasonably and 
pioperly so, that it was desirable to put a stop to this. That was the 
beginning of the series of Bills of Sale Acts, the first of whioh was 
passed in 1864 ’’ 

The preamble of the Bills of Sale Aot, 1854 (m), sets faith Bills of Sale 
that "frauds are frequently committed upon creditors by secret Aofc > 186t ‘ 
bills of salo of personal chattels, whereby persons are enabled 
to keep up the appearance of being in good circumstances and 


(mi) 17 & 18 Viot. o. 36 (o) 3 Rep. 80. 

(») Owktm v. Sum c. 9 App C»s. 664. (/} I Sm. L. C 10. 
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Chap. VII. possessed, of property, and the grantees or holders of suoli bills 
' of sale have the power of taking possession of the property of 
4 such persons, to the exclusion of the rest of their creditors.” 

The Act then proceeded to enact that every bill of sale (q) of 
personal chattels (g), whether absolute or conditional, whereby the 
grantee or holder should have power to seize or take possession of 
any property comprised therein, should be registered in the 
manner mentioned in the Aot within twenty-one days after the 
making or giving of tho bill of sale; and, if not so registered, 
should be void as against tho grantor’s assignoes in bankruptcy 
or insolvency, and as against the assignees under any assignment 
for tho benefit of his creditors, and as against all sheriff's offioers 
and other persons seizing the effects in execution of any process 
against the grantor, so far as regarded personal chattels in the 
possession or apparent possession of tho grantor. By an 
amending Act of 1866 (r), tho registration was required to be 
renewed every five years. J i 

The Acts of 1854 and 1866 were repealed in 18576' and the 
law now in force is contained in the Bills of Sal^ Ajs, 1878, 
1882, 1890 and 1891 (s). k ^ 


Bille of Sale 
Acte, 1878, 
1882, aa to 
" personal 
chattels.” 


iS, ** 

These Aots relate only to “personal cl *s, which expression, 


according to the Act of 1878 (t), means- 


DefiniHon of “ Goods, furniture, and other articles cap.-hle of complete transler 
':p~l by delivery, and (when separately (u) assigned or charged) fixtures 
0 a ‘ 3 ‘ and growing crops.” 


But does not iuolude (a?): — 

Property " Chattel interests in real estate, nor fixtures (except trade 
exempted machinery as hereinafter defined), when assigned together with a 
irom Aot. freehold or leasehold interest in any land or building' to which 

they are affixed, nor growing crops when assigned together with any 
interest in the land on which they grow, nor shares or interests in the 
stock, funds, or securities of any government, or in the capital or 
property of incorporated or joint stock companies, nor choses in 


(y) These terms 'are defined by seot. 7 
of the Aot. 

(r) 29 & 30 Viot. o, 96. 

(«) 41 & 42 Viot. o, 31 , 45 & 46 rot. 
o. 43 ; 53 & 64 Viot. o. 53 ; 54 & 65 Viot. 
o. 35. As to the sale under a bill of 
sale of orops, manure, do., on lands in 
lease, see 56 Geo. 3, o. 60, a, 11. 

(() 41 & 42 Viot. o. 31, b, 4, Ships 


are not -within the Aot, post, p. 117. 

(«) See s. 7 ; Roberts v. Roberts, 13 
Q,. B. D, 794, 808 ; St Armytage, 14 Oh. 
D. 379 j Re Tates, 38 Oh. D. 112; 
Clmpscn v. Coles, 23 Q. B. D. 486; 
Small v. Nat. Piov. Sank, [1894] 1 Oh. 
686; Ee Brooke, [1894] 2 Ch. 600 ; Johns 
y. Ware, [1899] 1 Ch. 369. 

(*) S, 4. 
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action (y), nor any stock or produce upon any farm or lands which Chap. VII. 

by virtue of any covenant or agreement or of the custom of the 

country ought not to be removed from any farm where the same are 
at the time of making or giving of such hill of sale." 

“Trade machinery” is personal chattels for the purposes of the Trade 
Act, and means “the machinery used in or attached to any factory Imciunery - 
or workshop,” with certain specified exceptions (a). There is also 
a full definition of “factory or workshop” (2). 

The Act of 1878 applies to “every bill of sale . . . whoreby Bills of sale 
tho holder has power, either with or without notice, and either with “ Aot . 
immediately or at any future time, to seize or tako possession of 
any personal ohattols comprised in or made subject" tkoroto(a). 

The expression “bill of sale” is defined by tho Act of 1878(b) 
for the purposes of that Act; and the same definition is 
incorporated in the Act of 1882, subject to the qualification 
that the latter Act does not apply to bills of sale “ given other- 
wise than by way of security for the payment of money” (c). . 

It includes (d ) : — 

“Assignments, transfers, declarations of trust without transfer, "Bill of sale” 
inventories oi goods with receipt thereto attached, or receipts for defined, 
purchase moneys of goods, and other assurances of personal chattels, 
and also powers of atiorney, authorities, or licences to take posses- 
sion of personal chattels as security for any debt, and also any 
agreement (e), whether intended or not to be followed by the execu- 
tion of any other instrument, by which a right in equity to any 
personal chattels, or to any oharge or security thereon, shall be 
conferred.” 


The following documents are excluded from both Acts (/) , 
namely: — 


“Assignments for the benefit of the creditors of the person making Documents 
or giving the same (g), marriage settlements (h), transfers or ae- excluded ' 

from Bills of 

— - SoieAota. 


(y) Re Wynne, [1911] 1 Oh. 282. 

(s) 11 & 42 Yiot. c. 31, a. 5. 

(«) 11. b, 3. 

(4) 16. s. 4. 

(o) 45 fe 46 Viet. e. 43, s. 3. 

(d) 41 & 42 Viet. 0 . 31, s, 4 

(e) Not being a paiol agreement; 
Ex p. Sauxiceil, 23 Ch. D, 626. See 
also Jams v. /arsis, 69 L. T. 412. 

(/) 41 & 42 Viot. o. 31, s. 4 ; 45 & 46 
Viet. o. 43, s. 3. 

(y) J.s., of ail the creditors ; Boldero 
v. London and Westminster Loan Co., 6 


Ex. D. 47 ; Hadley v. Budrn, [1895] 1 
Q. B. 643. 

(5) Thisinoludos informal ante-nuptial 
agreements for a settlement; Woman 
v. Lyon, [1891] 1 Q. B. 634, 2 Id. 192 , 
and a conveyance of ohattels made in 
pursuance of a covenant to settle after- 
acquired property contained in an ante- 
nuptial settlement , Be Ltne, [1904] 2 
K. B. 769 ; but a post-nuptial settle- 
ment must be registered, Ashton v, 
Blachhau', 9 Eq. 510. 
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Chap. VII. 


At Im mnoiifc 
| bum h imd 
llE 

tllHtl.HH 


>*» 1 it Dll 
> I . I III , 


Nignmoutb of any aliip or vessel or any share thereof (i), transfers of 
uooda in tlie ordinary course of business of any trade or calling, 
uiIIn of salo of goods in foreign parts or at sea, bills of lading, India 
warm ills, warehouse keepers’ certificates, warrants or orders for the 
delivery of goods (fc), or any other documents (?) used in the ordi- 
nary course of business as proof of the possession or control of 
goods, or authorizing or purporting to authorize, either by indorse- 
ment or by delivery, the possessor of suoh document to transfer or 
receive goods thereby represented.” 

And (m) 

An instrument charging or ore£Hfing*any" 3 ewiriiyon or declaring 
trusts of imported goods given or executed at any time prior to their 
deposit in a warehouse, faotoiy, or store, or to their being le-shipped 
for export, or dokvered to a purchaser not being the person giving or 
executing such instrument.” 

The Act of 1878 further provides (n) that every attornment, 
instrument, or ogroemout (not being a mini n g lease (o)) whereby 
a power of distress is given by way of security for any debt or 
advance, and whoroby any rent is made payable as a mode of 
providing for payment of interest on such debt or advance, shall 
bo (loomed to bo a bill of sale, within the meaning of the Aot, of 
miy poraonel chattels which may be seized or taken under suoh 
power of distress (p). This provision doeB not, however, extend 
“ lo any mortgage of any estate or interest in any land . . . 
which llio mortgagee, boing in possession, shall have demised to 
lus mortgagor as his tenant at a fair and reasonable rent” (») 
It does not apply to the landlord’s power of distraining for rent 
uudor an ordinary loose (q); hut it does apply to an attornment 
i Ian sc in a mortgage of real property (r), though it does not 
lender llie clause void so as to destroy the relation of landlord 
•mil tenant oroatod thereby (r). 

\ (loeumont, io be a hill of sale to which the Acts apply, must 
ll Im a document on whioh the title of the transferee of tho chattels 


(i) O'ii/i/i i /hind, 19 Q, B D 200, 

(4) (nii/rj v. National, <Su Vo., [18913 
I li I'Oli 

<!) Ih llmml'im, Tounq 4 Go,, [1906] 

k ii m 

hui Tim Hills lit Sulo Act, 1891 (61 & 
i Vu I i 16), amending tho BQIb of 
it Ail, IH'IO (32 & 61 Viet. e. 53). 
• 1 Ihimillim, Younp f Co., sup. 

< II \ 12 Vnl.i..!l, h. 6. 


(0) See lit Round u ood Co , [1897] 1 Ch. 
373 

(jj) Soe Ptilbiook v. Atbhj, 66 L. J. 
Q, B. 370 , Stevem v. Manton, 60 Id. 
192 ; Mi Mounduood Go., sup. 

(1) Me Willis, 21 Q B D. 381, 394, 
Si Moiindmod Co , tup. 

(>) Mmfotd v. Colhn, 25 Q. B. D. 
279 , Gieen v. Mm sh, [1892] 2 Q. B. 
330. See form and nofco in 2 K & E. 
67 , and also 34 S, J. 704, 716. 
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depends, that is, one by which it is intended that the ownership Chap. VII. 
shall ha practically changed or a right to take possession con- 
ierred (g) The fact that the whole transaction is reduced into 
writing does not of itself make the document a bill of sale so as 
to avoid the transaction, though under such circumstances it may 
he necessary to produce the document in order to prove the trans- 
action (s). If the title of the transferee is by virtue of the trans- 
action, and nol under the doeumont, the document is not a bill of 
sale ($). 

An agreement, in an ordinary building contract, (1 at all build- 
ing and other materials brought by tho builder upon the land shall 
bcoomo the property of the landowner, is not a bill of sale (it); 
hut a mortgage of land and buildings in course of erection 
thereon, which gives tho mortgagee power, on default by the mort- 
gagor, to seize and sell materials, is a bill of sale (x) 

The Acts relate to assurances, assignments, or rights to seize Hire- 
given or conferred by the person who owns the properly (</) . 

Therefore a hire-purchase agreement, under which the property 
in tho goods does not pass until final payment and the seller has ti 
right to retake possession on dpfault in payment, is nol a hill 
of sale (ij ) . Where, however, the owner of goods purports to 
soil or assign them to another, and then pnters into a hire-purchase 
agreement under which the goods are again to become his pro- 
perty on payment of the agreed amount, the Court will inquire 
into the real nature of the transaction and decide accordingly 
whether the document is or is not a bill of sale (z). 

Everj hill of sale to which the Acts apply must be duly attested Attestation, 
and registered (a). In the case of bills of salo under tho Act of 
1878, the attestation must bo by a solicitor, and it must state 
that, before the execution of the bill of sale, ils effect uos explained 


(i) fi p. Itnbbm tl, 17 Q. B. D. 690 ; 
Aoith Cmtial Co. v. 1C. S. 4 X. A. Co., 
30 Ch. D, 191; 13 App. Caa. 661; 
Mills v. Charleston) th, [1892] A. C. 231 , 
Ramsay v. Mmyiett, [1894] 2 Q. B. 18; 
llor) is y. Tkhlbsl-Thpc, [1892] 2 Ch. 
362, Mello) y. Maas, [1903] 1 E. B. 
226 , Hephm y. Gudgeon, [1906] 1 K. B. 
600, (?. A. A. Co. t. Lord’s Trustee, 
[1909] A. C. 109. 


(») Reeves y. Bat low, 12 Q. B D.136, 
(*) Chmgmnv. Coles, 23 Q. B. D, 466. 
(y) McEntire y, Ctosslty, [1896] A. O. 
467 ; Ex p. Ct amour, 9 Oh. D. 419. 

(-•) St Tattm, 25 Q.B.D.27; MadeU 
v. Thomas, [1891] 1 Q,. B, 230 ; Aeckett 
y, Tomer Co , Id. 638 ; Melloi y. Maas, 
[1903] 1 K. B. 226. 

(s) 41 & 12 Viet. o. 31, s. 8 ; 43 & 46 
Viet. o. 43, s, 8. 
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Chap. VII. to tlio grantor by tho solicitor (6) . This provision as to attesta- 
tion has been repealed, by tho Aot of 1882, as to bills of sale 
given as security for the payment of money (c,), but still applies 
to all bills of sale which are within the Act of 1878 and not within 
that of 1882 ( d ). Bills of sale within the Act of 1882 must be 
, attested by a credible witness not a party thcroto (e). 

Registration. Registration is effected by presenting to tho Registrar, at the 
Central Office of the Supreme Court, the bill of sale, together with 
a true copy(/) thereof and an affidavit of the time of tho bill 
being made or given, and of its due execution and attestation, and 
a description of the residence and occupation of the grantor and of 
every attesting witness, and by filing with him the oopy and 
affidavit (g). This must be done within soven days of the execu- 
tion thereof, or, if executed out of England, within seven days 
of the time at which it would in ordinary course arrive in England 
if posted immediately after oxeontion (h). Tho registration must 
he renewed onoe at least every five years or it will become void (i). 
A transfer or assignment of a registered bill need not be regis- 
tered (7c). If, by inadvertence, a bill of sale is not duly regis- 
tered or re-registored, a judge of the High Court may oxlend the 
time for registration or order the registration to be amonded, 
but not so as to affect the vested rights of third parties (7). When 
the grantee of a bill of sale which has been duly registered has 
himself given a bill of sale in respect of tho same goods, and this 
hill of sale is duly registered, it n not necessary in order to 
protect the title of the grantee under tho second bill of sale to 
re-register the original bill of sale at the expiration of five 
years (m). Priority is given in the order of the date of regis- 
tration («) 


(4) 41 is 42 Viet. o. 31, a. 10 (1) ; 
(la non t. Chmehiey, 53 L. J. Oh. 336. 

(«) 45 & 46 Viot. o. 43, s. 10 
(d) Swtft v. Funnel!, 24 Oh. Div. 210 ; 
Quern i v. Churehley, sup.; Wessitine v. 
Simms, [1392] 2 Q, B. 647. 

(s) 46 & 46 Viot. o. 43, s. 10. 

(/) See Coates v. Moore, [1904] 2 
K B. 140. 

(p) 41 & 42 Viot. o, 31, as, 10, 12; 
R. S. 0. Otd. LSI. rr. 1, 26-27. See 
Simmons v. Woodward, [1802] A. 0. 
100 , Sms v. Trollope, [1897] 1 Q. B. 


24 ; Emils y. Addtwn, [1900] 1 Q. B. 
430; Stole s v. Spenser, [1900] 2 Q. B. 
483. 

(h) 41 & 42 Viot, o. 31,88.8, 10; 46 
& 46 Viot. o. 43, 88. 8, 11, 15. 

(i) 41 & 42 Viot. o. 31, s 11. 

(k) Ih. as. 10, 11. Sea Ex p. Tur- 
qutmd, 14 Q. B. D. 636. 

(l) 74. s. 14. See Ee Farsons, [1893] 
2 Q. B. 122. 

(«t) Antomadi v. Smith, [1901] 2 
K. B. 689. 

(») lb. Si 10. 
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In the case of hills of sale -within the Aot of 1882, if the Chap VII. 
grantor resides, or the goods are described as being in a district, Local icgis- 
outside London, the registrar must transmit an abstract of the tration ' 
hill of sale to the County Court of suoh district, where it will be 
filed (o). 

Any dbfoasance, condition, or declaration of trust, subject to Defeasance, 
which a bill of sale is given, must, if not contained in the body &Saration°of 
thereof, bo written on tho same paper therewith before registration fcruat 
and be sot out in the copy filed on registration, o thermae the 
registration will be void (p). It has beon decided (q) that a bill 
of sale is absolutely void for all purposes if given subject to a 
defeasance or condition not written in or on tho same paper, which 
if inserted would make it void under sect. 9 (r) of the Act of 
1882. 

The Act of 1878 requires that a bill of sale “shall set forth statement of 
the consideration” for which it was given (fi); and the Act of mDmderatian - 
1882 contains the same provision with the addition of “ truly ” 
before “set forth ” ((). The effect of both is the same (u). It 
is sufficient if the statement of the consideration is substantially 
accurate, if its true legal eifeot or its true business effect is 
stated (a:). For instance, if a bill of sale is given to secure an 
existing debt, the consideration may bo stated as money “now 
paid ’’ to the grantor (y) . 

If the provisions as to attestation, registration, and statement Effect of non- 
of the consideration are not complied with, a bill of sale within ^Sabere, 
the Aot of 1878 is void only as against the trustee in bankruptcy, ^^ ° B ’ 1 
or the trustee of an assignment for the benefit of creditors, or an Aot of 1878; 
execution creditor, of the grantor, in respect of the chattels com- 
prised therein, which are in the apparent possession of tho grantor 


(o) 15 & to Viot. e. 43, s. 11. 

(p) 41 & 42 Viot, o. 31, s. 10 (3) ; 
Counsel! v. I, ft IF. Co., 19 Q,. B. D. 
612; Mm ids v. Marcus, [1891] 1 Q. B. 
687; Mis v. IFiight, 76 L. T. 622; 
EcteUvic t. Stmmom, [1892] 2 Q. B. 547 ; 
Thomas 7, Beatles, [1891] 2 Q. B. 408. 

(q) Smith v. Whiteman, [1909] 2 K. B. 
437 ; Pettit t. Lodge, [1908] 1 El. B. 744 ; 
but sea Eeseltm v. Simmons, [1892] 2 
Q, B. 547, 563. 

(») Post, p, 109. 


(*) 41 & 42 Viet. o. 31, s. 8. 

(i) 45 & 40 Viot o. 43, s. 8. 

(a) Picharison v. Him is, 22 Q. B, D. 
268, 274. 

(*) Credit Co. v. Pott, 6 Q, B. D. 295 ; 
Slehatdson y. Manis, sup.; Lx p, John- 
son, 20 Oh, D. 338 ; Marlow v, Mind, 
[1897] 1 Q, B. 125 ; Davies r. JrnUm, 
[1900] 1 Q,. B. 133, See Davidson's 
Cone. Preo. 338 (ed. 19), 

(y) Ci edit Co. v. Pott , sup. ; Me Wilt- 
shire, [1900] 1 Q. B. 96. 
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Chap, VII. 

Aft of 1882. 


Further re- 
quirements 
under Act of 
1882. 


Considera- 
tion less them 
J630. 

Srhedule. 


Specifio 

description 


Grantor must 
be “ true 
owner.” 


at the time of the bankruptcy, assignment, or execution («) As 
between the parties it will remain valid (a). 

The offset of non-compliance with the above provisions is very 
different in the case of a bill of sale within the Act of 1882, that 
is, one given " by way of security for the payment of money” (Z>), 
for then the bill of sale is absolutely void, even as between the 
parties, “ in respect of the personal chattels comprised therein ” (c) . 

The Act of 1882 contains further requirements which must be 
complied with in the case of such bills of sale. This Act is to 
be construed as one with tho Act of 1878 (d), and the provisions 
of tho Act of 1878 which are inconsistent with the Act of 1882 
are repealed (e). 

An} such bill of sale given or made in consideration of any sum 
under £30 is void (/). 

Every such bill of sale must contain, or have annexed, an 
inventory of the personal chattels comprised therein, in whioh 
the chattels must be “ specifically described,” and is void, 
except an against the grantor, in respect of the chattels not so 
described (g ) . The description must not be a mere - general 
description, suoh as “household furniture and effects,” but 
must be such a description as would be given in an ordinary 
business inventory and will be sufficient to identify the particu- 
lar chattels and to distinguish them from other things of the 
same olass \h). 

If the grantor is not, at the time of the execution of tho bill of 
sale, the true owner of any of the personal chattels specifically 
described in the schedule, the bill is void in respect of such 
chattels, except os against the grantor (i). If a man has as- 
signed his chattels by an absolute bill of sale, he is not the “ true 
owner” of those chattols (k ) ; but ho is the “truo owner” if he 


(z) 11 & 42 Viet. o. 31, s. 8. See 

p. 110. 

(a) Dam y Goodman, 6 C. P, D. 128. 

(b) Not merely “money lent” See 
Jfmlh Cmttal Wagon Co y. M, S. § L. 
R. Co,, 33 Oh. D 101, 216. 

(a) 46 & 46 Viot. o, 43, e. 8. See 
Thomas v. Kelly, 13 App. Gas. 606. See 
post, p, 110. 

(<j) 45 & 46 Viet, c 43, a. 3. 

(a) lb 8. 16. 

(/) lb. s. 12. Sea Dims y. Usher, 12 


Q B. D, 190 ; Dnrlow y. Hlanrl, [1807] 
1 Q, B. 125. 

Iff) 46 & 46 Viot. o. 43, 8. 4, 

(A) Robttis v. Robot ta, 13 Q,. B. D. 
704; Wilt y Bmnm, 20 Til. 114, Cm- 
penter v. Dean, 23 Id. 666 ; Hi chlsy y. 
ffretmuod, 26 Id. 277 ; Davidson y. Cat I 
ton Rani, [1803] 1 Q,. B. 82 , Dames y. 
Jenlm, [1900] 1 Q. B. 133. 

(») 46 & 46 Viot. o. 43, s. 6. 

(A) fuel y, Southern, fo. Rani, 12 Ch. 
D. 471. 



BILLS OF SALE. 


109 


has only assigned them by way of security (1). A person who is Chap. VII. 
the legal owner of the chattels at tho time of the execution of the 
bill of sale is a “ true owner ’’ ( m ) . 

The foregoing provisions as to schedule, description, and true Exception a& 
ownership, do not render a hill of sale void as to (1) growing 
crops separately (assigned, or (2) fixtures (separately assigned),, &e - 
plant, or trade machinery afterwards substituted for the like 
artiolcs which were specifically described in the schedule (n). 

After-acquired chattels, except as aforesaid, which are not in After- 
existenoe at the time when tho bill of sale is executed, are not 
“personal chattels” within the Act, and, therefore, an instrument 
which assigns future property is not affected by the Aol so far as 
it deals with such property, though tho inclusion of such property 
in tho body of a bill of sale will render it void, so far as it is a bill 
of sale within the Act (o), 

Every bill of sale given to secure the payment of money by the The foim 
grantor is void unless made in accordance with the form in the 
schedule to the Act of 1882 (p) . The bill of sale must be " in 
accordance with” the form (q), that is, it must be substantially 
like the form, and must not depart from it in any material respect 
either by adding to or subtracting from it anything substantial (r). 

It is inexpedient in such a work as the present to consider in 
detail the numerous decisions upon s. 9, but a brief summary of 
the more important points may be useful. 

A bill of sale will be void under s. 9 if the name, address, and 
description of the grantor, grantee, and attesting witness are 
not staled in the body of the bill and the attestation clause 
respectively (s), or if a consideration is not stated ( t ) ; but an in- 
corroct statement in any of these particulars docs not make the bill 


(/) Timm v. Starks, [1891] 2 Q. B. 
408, 

Oh) He Sail, [1802] 2 Q. B. 501. 

(h) 16 & 46 Yiet o. 43, s. 6. Sue 
London, Co. v. Crmty , [1807] 1 
Q. B. 768. Ante, p. 102. » 

(a) Thomas v. Kelly, 18 App. Can, 606. 
See post, p. 110. Ah to ahsignmenta of 
future property, aee post, p, 135. 

(j>) 45 & 46 Viot, o. 43, 8. 9. 

(?) See Form in Appendix, p. 460. 

(j) Davis v. Dm ton, 11 Q. B D, 540 ; 
Melville y. Stnnger, 13 Id. 892, Dx p. 


Stanford, 17 Id. 259 , Thomas v, Kelly, 
13 App Cas. 500 , Danes v. Jenkins, 
snp. ; Stmidci j v. While, [1002] 1 K. B. 
472. 

(i) hums y. Si and, 2') ft. B. D. 1 10 ; 
Simmons v. Woodward, [1891] 1 Oil. 
161, [1802] A. C. 100; Mem y. 
Dolcini, [1895] 1 ft. B. 898 ; All) ee y. 
Alti to, [1898] 2 Q. B. 267 ; Kemble v. 
Addison, [I960] 1 ft B. 430. 

(J) Heoeltinev Simmons, [1892] 2 Q B. 
347; Simmons y. Wuodiiaiil, sup. 
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Chap. VII. 


Must contain 
the whole 
contract. 


Extent of 
avoidance 
under the 
various 
sections. 


void under s. 9 (m), It will be void if property, which is not 
“porsonal chattels" (») within the meaning of the Aot, is com- 
prised in the bill, e.g., chattels real or futuro property (?/); if 
two persons jointly assign chattels of which they are not joint 
but several owners if any provisions are inserted which give 
a right to seize the goods for any cause not specified in s. 7 (a); 
or if the principal sum seemed, the rate of interest, or the time 
of payment, is not definitely stated (6). 

It should bo added that the bill of sale must contain and show 
on its face all the terms of the contraot, and must not incorporate 
any terms by reference to another document (c). The provisions 
of tho Act of 1878 as to the registration of a copy of any 
"defeasance, condition, or declaration of trust,” have been already 
considered ( d ) . 

It will bo observed that, in the various sections of the Acts 
of 1878 and 1882, the extent to which a bill of sale is made 
void for non-compliance with the statutory provisions differs very 
considerably. If a bill of sale, within the Act of 1878, iB not 
duly attested and registered, or the consideration is not truly 
stated, it is void as against certain persons only, and in respeot 
only of tho chattels comprised therein which are in the possession 
or apparent possession of the grantor (e); but a bill of sale within 
tho Act of 1882 is, in like case, “ void in respect of tho personal 
chattels comprised therein,” i.e., as against all persons and with- 
out reference to the possession (/). For non-compliance with the 
provisions of s. 4 of the Act of 1882, as to the inventory and 


(«) M essltine v. Simmons, sup. Bor the 
efleofc when these particulars are not 
correctly registered, see ante, p. 107. 

(a) Ante, p. 102. 

(y) Thomas v. Kelly, sup. ; Cochrane v. 
BntmsUe, 25 Q. B. D, 118 ; Smnley Co. 
v. Denton, [1006] 2 K, B. 873 ; but see 
Seed v. Bradley, [1894] 1 Q, B. 310, and 
Coates v. Moore , [1903] 2 K. B. 140, as 
to chattels substituted for those speci- 
fically describe!. 

(a) Saunders v. White, [1902] 1 K, B. 
472. 

(o) lurier v. CM, 18 Q. B. D. 491 ; 
Heal Advance Co. v. Clean, 20 Id. 
304 ; Topley v. CorsUe, Id. 350 ; Seed v. 
Bradley, [1894] 1 Q. B, 319 ; Cartwright 
v. Began, [1895] 1 Q. B. 900 ; Be Bul- 


lock, [1899] 2 Q. B. 617. Bor sect. 7, 
see pat, p. 112. 

({) Eetheringtmy. Giomne, 13 Q.B.D. 
789; ffMlrm v. Talleman, 18 Id. 1; 
Eitgha v. little, Id. 32; Burnley v. 
Simmons, 84 Oh, D. 698; Edwards v. 
Marsion, [1891] 1 Q. B. 225; BeBargen, 
[1894] 1 Q. B. 444 ; Weardale Co. v. 
Eodtoti. Id. 598; De Braam v. lord, 
[1900] 1 Oh. 142 ; Bosefleld v. Bmmial 
Union Bank, [1010] 2 K. B. 781. 

(e) lee v. Barnes, 17 Q. B. D. 77 ; 
Sharp v. M'Memy, 38 Oh. D. 427J433. 
(d) Ante, p. 107. 

(i) 41 & 42 Viot. o. 81, s. 8. Ante, 
p. 107. 

(/) 45 & 46 Viet. o. 43, 8. 8. Ante, 

p. 108. 
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apooiflc description, a bill of sale is void, “ except as against the Chap. VH. 
grantor,” in respect of any personal chattels not specifically 
described in the schedule (g); and, under s. 5, a bill of sale is 
void, “ except as against the grantor,” in respect of chattels so 
specifically described of which the grantor was not the true 
owner (h) . If a bill of sale is not “ in accordance with the form ” 
as prescribed by s. 9 of the Act of 1882 (i), or is made in con- 
sideration of a sum under £30 (Je), it is “void.” The effect of 
s. 9 or s. 12 is not, however, to make the whole instrument void 
for all purposes, but only to make it void so far as it is a bill 
of sale within the meaning of tho Act; it will be absolutely void 
as to all tho covenants which form part of it as a bill of sale, and 
as an assignmont of “ personal chattels " ( l ), but it will be valid 
as an assignment of any property which is not “personal 
chattels ” {in)- Under s. 9 or s. 12 the covenant to pay is void (w), 
but under s. 8 it remains valid and enforceable (o). 

There is usually contained in a bill of sale an express power to Seizure of 
seize on default, but apart from this the grantee has an implied “ 
power to seize for any of the causes specified in the Act of 1882 {p) . 

The grantee may not seize or take possession except for one of 
the following causes (g) 

“ (1.) If the grantor shall make default in payment of the 
sum or sums of money thereby secured at tbe time therein pro- 
vided for payment, or in the performance of any covenant or 
agreement contained in the bill of sale and necessary (r) for 
maintaining the security (s); 

“ (2.) If the grantor shall bocome a bankrupt, or suffer the 
said goods, or any of thorn, to be distrained for rent, rates, or 
taxes; 

“(3.) If the grantor shall fraudulently (s) eithor remove or 
suffer the said goods, or any of them, to be romoved from 
the premises; 

“ (4.) If the grantor shall not without reasonable excuse (f), 


(j) lb. a. 4. Ante, p. 108. 

(A) Ii. a. 6. Ante, p. 108. 

(») lb. a. 9. 

(k) lb. a. 12, 

(l) Davits v. Dees, 17 Q. B. D, 408 ; 
llesdtine y, Simmons, [1892] 2 Q. B. 
647. 

{in) Re Euriclt, 20 Q. B. D. 310; 
Thomas v. Kelly, 13 App. Gas. 608 ; Re 
Isaacson, [1896] 1 Q. B. 333. Ante, 

p. 102. 


{») Davies v. Rees, sup. 

(0) llestltine v. Simmons, sup. 

[p) Re Uorntt, 18 Q. B. D. 222,241 ; 
Watkins v. Evans, Id. 386. 

(?) 45 & 46 Viot. o. 43, a. 7. 

(r) Rianehi v, Offeri, 17 Q, B. D, 484, 
487. 

{») Seo JFurber v, Cobb, 18 Q. B. D, 
494, 503, 605, 509. 

(1) Sob Ex p. Cotton , 11 Q. B. D. 301 ; 
Exp. Widens, [1898] 1 Q. B. 613. 
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Chap. VII. upon demand in writing (u) by the grantee, produce to him hie 
lost receipts for rent, rates, and taxes; 

“ (5 .) If execution shall have been levied against the goods of 
the grantor under any judgment at law.” 

And it is provided that the grantor may within five days from 
such seizure or taking possession apply to the High Court; and 
the Court, or a judge thereof, if satisfied that by paymont of money 
or otherwise the cause of seizure no longer exists, may restrain the 
grantee from removing or selling, or may make such other order as 
may seem just («); and, doubtloss in furtherance of this provision, 
tho goods may not be removed or sold until after five dear days 
from the day they were seizod or taken possession of (y ) . After 
the expiration of the fivo days, this summary remedy given to 
the grantor is lost, but the equitable right to redeem remains («). 

Power of Bale. Under the Act of 1882 there is an implied power to sell the 
goods at the expiration of five days after seizure (a), but the power 
of sale given by the Convoyancing Act, 1881 (s. 19), is not in- 
corporated (a). As incidental to the powor of sale, there are 
implied trusts by virtue of which the mortgagee may out of the 
proceeds of sale retain the principal and interest owing, and also, 
tho costs and expenses incurred by him in discharging any dis- 
tress or execution or other incumbrance affeoting the goods, and 
in taking and keeping possession of them, and in removing, ware- 
housing, valuing and selling them (&); but an express power to- 
retain other sums not coming within the abovo category will make 
the hill of sale void (c). 

Debentures. The mortgages, ohai'ges, and debentures of any incorporated 
oompany, for the registration of which statutory provision is made, 
are not within the Bills of Sale Acts (d), and this includes a deed 
of charge, to cover debentures (g). The debentures of a society 
registered under the Industrial and Provident Societies Act are, 
however, within the Acts, and are not exempted by s. 17 of the 


(u) Atom? 7. Burton, 11 Q. B. D. 537, 
642; Exp. Widens, sup. 

(*) 45 & 46 Viet. c. 43, a. 7 ; Ex p. 
Cotton sup.; Exp. Wickens, si ip.; Exp. 
Ellis, [1898] 2 Q. B. 79. 

(y) lb. s. 13. See O'Neill v. Citij, §o. 
Co., 17 Q.B. D. 231. 



[a) Be Mmitt, 18 Q, B. D. 222 ; 
Calmt v. Thomas, 19 Id. 204. 

(4) Ex p. Rawlings, 18 Q. B. D. 489 ; 
Lumley v. Simmons, 34 Oh, D. 698, 

(e) Calm t r. Thomas, 19 Q, B. D. 
204 ; Purber r. Cobb, 18 Id. 494. 

(d) Be Standard Co., [1891] 1 Ok. 627. 

(e) Btehards v. Kidderminster, [1896] 
2 Ok. 212. Post, p. 324. 
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Aet of 1882, which exempts debentures issued hy an “incor- Chap. VII. 
porated company” (/). 

In ease two or more bills o£ sale arc givon comprising in whole Priority, 
or in part any of the same chattels, they will have priority in the 
order of the date of their registration (g); and, as regards bills of 
sale under the Act of 1878, a bill of sale attested and registered 
will take priority over one that is earlier but unregistered ( h ). 

A transfer or assignment of a rogistefed hill of sale, as already Assignment, 
staled ( i ), need not be registered (g); and Ihero is no distinction 
in this rcspoct botwoen a hill of sale by way of security, upon 
which an equity of redemption is reserved, and an absoluto bill 
of sale, or between an equitable transfer and a legal one (7c), 

Where the debt for which a hill of salo was made or givon has Entry of 
been satisfied or discharged, the registrar may order a memo- BatiBfaotlo “' 
randum of satisfaction to he written upon any registered oopy of 
it, on tho consent of the person entitled to the benefit of the bill 
of sale, or on proof that the debt has been satisfied or dis- 
charged®. 


If) 0. N. It. Vo. v. Coal, Sc. Society, 
[1886] 1 Oil. 187. 

(y) 41 & 42 Viofc. o. 31, a. 10 ; 43 & 46 
Viet. o. 43, a. 3, ante, p. 106. 

Ill) Canelhj y. Stem , 7 Q. B. D. 521. 
(i) Ante, p. 103. 


(i) &p. Turqmni, 14 Q. B. 3). 636, 
644. 

(1) 41 & 42 Viet. o. 31, bs. 15, 21; 
R. S. 0., Ord. LSI., rr. 26, 27. See 
Me White ani Miibery, [1894] 2 Q. B. 
923. 


O.P.P. 


8 
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CHATTER VIII. 


SHIPS. 


Chap. VIII. 


Ships. 
Merchant 
Shipping 
Act, 1894. 
Owners. 


Aliens. 


“ Ship.” 


Property in ships is subject to special laws, partly founded 
on the civil law as formerly administered by the Court of Ad- 
miralty, and partly contained in the Merchant Shipping Agt, 
1894 (a), ydnch repeals tho prior Acts (b ) . 

This Act provides that a ship shall not be deemed to bo a British 
ship u nless owned by; (1) natural-born British subjects, (2) natu- 
ralized persons, (3) denizens, or (4) corporations establi&bod under 
the laws of some part of, and having thoir principal place of 
business in, the British dominions (c). A natural-born subject 
who has become a oitizen or subject of a foreign state, a naturalized 
person, or a denizen, cannot be owner of a British ship until he has 
taken the oath of allcgianco to the Sovereign, and resides in, or is 
partner in a firm carrying on business in, the British dominions (c) . 

The Naturalization Act, 1870, which enabled an alien to take, 
acquire, hold, and dispose of real and personal property of every 
description, especially excepted an alien from being_ qualified to be 
the owner of a British ship (d). 

If an alien or other unqualified person acquires any interest in a 
Briti sh ship, except by transmission on marriage, death, bank- 
ruptcy, or other lawful means, that interest is subject to fop- 
f ei tuxej e) . In the case of transmission by marriage, &c., an 
application must be made to the Court for sale of such interest 
•within four weeks after such transmission has taken place (/). 

The Merchant Shipping Act, 1894, defines “shig^” as including 
“ every deeoription of vessel used in navigation not propelled by 


(a) 57 A 58 Viet. o. 00, as amended by 
60 & 61 Viet. o. 69 and o. 61, 61 & 62 
Viot. o. 14 and o. 44, and 0 Edw. 7, o. 48. 
(4) lb. s. 745. 


(e) lb. 8. 1. See pest, pp. 417, 434. 
(i) 38 Viot. o. 14, b. 14. 

(«) Act of 1894, SB. 28, 71, 70. 

(/) lb. b. 28. S eeposi, p. 117 
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oars,’’ and “vessel” as including “any ship or boat, or any other Chap. VIII- 
description of vessel used in navigation” (g). 

Every British ship must be registered ( h ), with the exception Registration 
of some small vessels not exceeding 15 or 30 tons burden specially 
employed as in the Act mentioned (i). 

No ship roquired to be registered will, unless registered, bo 
recognized os a British ship ( h ), and may he dotained until the 
master of such ship, upon being required, produces the certificate 
of registry (h). 

If, when required, satisfactory ovidenoc is not given that a 
ship registered as a British ship is ontilled to ho so registered, 
the ship will bo subject to forfeiture (Sr). 

With respect to entries in the register booh, tho property in a shores, 
ship is to be divided into 64 shar es; not more than 64 individuals 
are to be registered at the same time as owners of any one ship; 
but this rule does not affect the beneficial title of any number of 
persons or of any company represented by, or claiming under or 
through, any registered owner or joint owner; no person is to be 
registered as owner of any fractional part of a share; but any_ 
number of persons not exceeding five may be registered as joint 
owners of a ship, orpf a share or shares therein, and joint owners y. 
aro to be considered as constituting one person only, and are not 
to be entitled to dispose in severalty of any interest; a body 
corpor atejnay be registered as owner by its corporate name(J). 

No person is to be registered as owner of a ship, or any share 
therein, until he has made and subscribed the declaration of 
ownership prescribed by the Act (in); and no body corporate is to 
be so registered until the secretary, or other officer authorized by 
them for tho purpose, has made the prescribed declaration (w). 

The mere fact that several persons hold shares in the same ship 
does not make them partners;, whether they are part-owners only, 
or partners, depends upon circumstances ; the former is the 
goneral relation, the latter the exception (o). In the absence of 
special circumstances, the holders of the shares have inter se the 


(y) lb. a. 742. Bee M p. Fergurn, 
L. R. 6 Q. B. 280 , Southport (Mitgor of) 
y. Mm i is?, [1893] 1 Q, B. 359. 

(A) Aot of 1894, a. 2. As to " British 
ship,” see Vmon Bank y. Imanton, 3 
G. P. D. 243. 

(») lb. a. 3. 


(l) 6Edw. 7, o. 48, s. 61. 

(i) Aot of 1894, a. 5. 

(m) lb. s. 9. 

(«; lb. ss. 9, 61. 

(o) Eelmt y. Smtlh, 7 Bing. 709, 
Story on Partnership, ohap. 16, s. 417. 


8(2) 
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Chap. VIII. 


Disputes 

between 

■owners. 


Trusts. 


Equitable 

interests. 


rights at tenants in oommon, but the law as to fclio earnings of a 
ship, whether as freight or othsrwko, follows the general law of 
partnership (p). 

Abbott, C.J., eays(^).— 

“ It has been the constant practice, in disputes botweea part-owners 
as to the employment of the vessel, where the majority in valno of the 
shareholders aie desirous to send the vessel on a voyage to which the 
minority will not consent, for the Court of Admiralty to arrest the 
ship at the instance of the latter, and to take from the majority a 
stipulation in a sum equal to the value of the shares of those who 
disapprove of the adventure, either to bring hack and restore to 
them the ship, or to pay them the value of their shares. Although 
the jurisdiction of the Admiralty in such oases was once doubted, 
theie are several authorities recognizing it; and it may now be!' 
taken to he settled that, m disputes between part-owners as to the 
employment of a ship, the Court of Admiralty may arrest, and detain 
die amp, until security be given to the amount of the” valuo of the 
shares of those part-owneis who dissent from the particular em- 
ployment ” ^ 

The Cou rt of Admiralty was tillable to determine questions of 
title to the shares in a ship, or to take the accounts betwocn the 
part-owners; hut by the Admi ralty Cou rt Act, 1861 (r), it acquired 
jurisdiction to dooide all questions arising between co-owners or 
any of thorn touching the ownership, possession, employment, 
and earnings of any ship registered at any port of England or 
Wales, and to settle all accounts outstanding and unsettled 
between them, and to direct the ship or any share to be sold, 
or to make such order as to it should seem fit (s). 

No notice of any trust, express, implied, or constructive, is to 
bo registered or received by the registrar; and, subject to any 
rights and powers appealing by the register to he vested in any 
other party, the registered owner of any ship or share therein has 
power absolutely to dispose of such ship or share, and to give 
effectual receipts for the consideration money (f). 

Subject to the above provisions, and to the provisions for the 
exclusion of unqualified persons, equita ble in terests may he 
enforced by or against owners and mortgagees in the same 
manner as in respect of any other personal proporty (w) . A person 


(p) Green v. Brtggt, 6 Hare, 396. Shipping, 102. 

(?) Re Blamhard, 2 B. & 0. 248 ; 26 ( t) Act of 1894, s. 66 ; Baihycmy v. 

E. R. 329. Roush, 60 L. J. Q,. B. 421 ; The Sol loth, 

(»•) 24 Yiot. o. 10, e. 8. 2 P. D, 243. 

(«) See Maude & Pollook on Merchant (u) Aot of 1894, 8. 67. See b. 6, ante, 
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bonoficially interested, otherwise than by way o£ mortgage, in a Chap. VIII. 
ship or share registered in the name of another, is subject to all 
pecuniary penalties imposed by statute upon owners (a;) . 

A registered ship or share therein must be transferred by bil] Tiansfar of 
of, sale according to the prescribed form, executed' by the trans- m 
i’oror in the presence of and attested by one or more witnesses (y). 

It will be remombered that transfers or assignments of a ship or 
i osscl or any share thereof aro not included in the Bills of Sale 
Vet, 1878(a). Ships do not pass by delivery; there is no market 
oyorty for ships (a ) . 

The transforoo must mako and subscribe the proscribed declara- 
tion of transfer ( b ), and tho bill of sale when duly executed must 
bo produced to tho registrar of the port at which tho Bhip is 
registered, and the registrar will enter in tho register book tho 
namo of the transferee, and indorse the bill of sale with the date 
of 'entry; all bills of sale are to be entered in the order of their 
production to tho registrar (c). 

Whore a transfer of an interest m a ship is declared void by 
reason of fraud or otherwise, the Court has power to order tho 
register to bo rectified by expunging tho entry (d). 

Whcrp the property in a registered ship, or share therein, is Transmission 
transmitted (e) to^a qualified person on the marriage, death, or ehipon 7 
bankruptcy of a registered owner, or by any lawful means other death > &c - 
tliau a transfer under tho Act, such transmission must be authenti- 
cated bj a declaration of _the p ere on to whom such property has 
been transmitted, in the proscribed form, accompanied by the 
prescribed evidence; and tho registrar is to register the name of 
the person or persons entitled, and such persons, if more than 
one, however numerous, are to be considered as one person only 
as regards the rule relating to the number of persons entitled to 
bo registered as owners (/). 

I[ the property in a registered ship, or share therein, is Transmission 
transmitfed on marriage, death, bankruptcy or otherwise, ta p°J^n,J ulMed ' 

p 115; WmA v. Seek, 13 0. B. N. S, (i) Act of 1884, s. 26. 

068 ; M v. IFtUuimi, [1896] 1 Ch, (c) Ii. s. 2G. 

408. [&) Stoitiv. Smmhall, [1806] IK. B. 

{x) Act of 1894, s. 68. 571. 

(y) lb. s. 24. if) Ae to the meaning of “ trans- 

(s) 41 & 42 Viot, o. 31, h, 4, ante, raittei,” see Chatttameuf v. Oaptyim, 
p 102, 7 App. Oaa. 127. 

(n) Hooper r. Cfmm, 2 Oh. 282. (/) Aot of 1894, es. 27, 38. 
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Chap. VIII. an unqualified (g) person, the proper Court may, on application 
by such, poison, orderjt sale and payment of tiio proooods to such 
person (A). This application must be made within four weeks 
of tho transmission; but the Court may extend the timo, but nol 
so as to oxeeod one year ( h ). If the application is not made in 
time, or a sale is refused by tbs Court, tho share is Bubject to for- 
feiture under the Act (h ) , 

Mortgages. A m ortg age of a registered ship, or share theroin, must be in 
the prescribed^ form, and, on production of it, the registrar is to 
record it in the register book; and every such mortgago is to ho 
reoordod in the order of timo in which it is produced to him for 
that purpose (i). If thero is more than one mortgage registered, 
the mortgagees arc, notwithstanding any express, implied, or oon- 
struotivo notice, ontitled to priority according to the date of regis- 
tration_(Jh) . Provision is made for entry of the discharge of a 
mortgage (l), for transfer of mortgages (m), for sale by mort- 
gagees («), and for the transmission of the interest of a mortgagee 
on marriago, death, or bankruptcy, or by any lawful means other 
than by a transfer (o) . A registered mortgage is hot affected 
by any aol of bankruptcy by the mortgagor after the date of the 
record of the mortgage^). 

Exocpt so far as may be neoossory for making the ship or share 
availablo as a security for the debt, a mortgagee is not, by roason 
of the mortgage, to be deemed the owner, or the mortgagor to 
have ceased to be the ownor (9) The mortgagor remains the 
dominus. of the ship with regard to everything connected with 
its employment, until the mortgagee takes possession; and the 
mortgagee when he takes possession is entitled to the benefit of 
contracts made by the mortgagor (r); hut. the mortgagee is not 
hound by a oontract made by the mortgagor which is such as to 
impair his security, e.g., a charter-party which involves risk of 
capture by a belligerent (s) . 


( g) See ants, p. 114. 

(A) Act of 1894, a. 28 , see s. 78. 

(*) Ii. a. 31. As to the effeot of 
omitting to register the mortgage, see 
Keith t. Sun owe, 1 C. P. D, 722; 2 
App. Gas. 686. 

(k) lb. s. 33. Seo Stack y. WiUiam, 
[1896] 1 Gh. 408, 

(l) II. s. 32. 

(*») Ii. s. 87. 


(») Ii. s. 36. 

( 0 ) li. s. 3B ; seo s. 27. 

(p) Ii. s. 36. Ses Emj v. Fairhti n, 
2 B. & Aid. 193. 

(?) Ii. s. 34. Ses Collins r. lampoi t, 
4 Do G J. & S. 600. 

(r) Keith v. Smows, 2 App. Cas. 
636 ; post, p. 120. 

(a) law Gum antes See. 7 . Russian Bank, 
[1906] 1 K. B. 816. 
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Any registered owner, desirous of disposing by way oi mortgage Chap. VIII. 
or sale of the ship or share, in respect of which ho is registered, Oeitificate of 
at any place out of the country or possession in which the port of “ f ° 8 ^f e ag0 or 
registry of such ship is situate, may obtain from the registrar a 
certificate of mortgage or certificate of sale, as prescribed, onabling 
him to mortgage or sell the ship or his skaro therein' (£)• 

Whenever a registered ship is so altered as not to correspond Re-registra- 
to the particulars m the register book, fiho alteration must be t * on ' 
noted on the book of registry, or the registrar may require the 
ship to bo registered aney ( u ). Also, upon any change of owner- 
ship in any ship, if tiro owner or owners desire to havo the ship 
registered anew, llio registrar at the port at which the ship is 
already registered is empowered to mako suoh registry anow (a:). 

tfhe registry of any ship may bo transferred from one port to Transfer of 
anothor, upon the application of all parties appearing on the t0Biafcry ‘ 
register to bo interested in suoh ship, whether as owners or 
mortgagees, in manner prescribed (y). 

The agreement by which “ a shipowner agrees to place an entire Charter- 
ship, or a part of it, at the disposal of a merchant for the con- pa,rty 
veyance of goods, binding the shipowner to transport them to a 
particular place for a sum of money which the merchant under- 
takes to pay as freight for their carriage,” is termed the “ ch^rter,- 
pjartY” (a). The term is said to be a corruption of the Latin 
words charia partita ‘ the two parts being usually written informer 
times on one piece of parchment, which was afterwards divided 
by a straight line cut through some word or figure, so that one 
part shotdd fit and tally with the other (b). "Charter-parties 
are not now usually made by deed : thoy embody the terms upon 
which the shipowner lends the use of the ship, aud contain stipu- 
lations as to the rate _of remuneration, the nature of the voyage, and 
the t ime and mode; of employing the vessel” (a). 

Freight, in the strict meaning of the word, 'is the recompense freight, 
to beeamed by the owner of the ship if he carries the goods on 
the voyage and delivers thorn at the port of destination; but 
in charter-parties the word "freight” is sometimes used in a 


(i) Aot of 1804, ss. 39— 46 ; s. 44 is 
amended by a. 52 of the Aot of 1006 
(6 Ed. T, o. 48). 

(u) fb. a. 48 (as emended by a. 53 of 
the Aot of 1906), as. 40, 60. 

(*) lb. as. 51—54. 


(if) Aot of 1894, 6. 53. 

(:) See form in Appendix. 

(a) Maude & Pollock, 289. 

(i) Abbott’s La ,w of Shipping, 830. 
(«) Maude & Pollock, 290. 
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Chap. VIII. ,seoondary meaning [d), as being money paid in advance by a 
charterer or shipper of goods on the goods being taken on board, 
irrespective of thoir being safely delivered at the end of the 
voyage, and sometimes as including "dead xreight” (e), i.e., 
freight whioh would havo been payablo for that part of the ship 
which has not but ought to have boen occupied by cargo according 
to the charter-party. 

The right to the freight is incidental to the ownership of the 
ship, and therefore tho assignment of a ship or share in the ship 
paesos a corresponding right to freight under an existing chartor- 
party. But tho assignment of freight to bo earned is valid in 
equity, and if notice of the assignment is given to thocharterer (/), 
the assignee is ontitled to tho freight as against a person who 
subsequently takes an assignment of Lhe ship or share (ff). 

A_ mortgagee does not usually by tho mortgage alone acquire 
a right to tho freight, but if ho takes possession ho is then, as 
owner, entitled to receivo tho freight which becomes due after, hut 
not freight which became due before, ho has taken possesion (h). 
Lien for Tho shipowner has a nosa fflaory l ien on the goods oarried for 

reigl ' tho freight (using the word in its strict meaning (i)) due in 
respoet of them, and also a lien on tho whole of the cargo for any 
sum whioh has to be paid for tho hire of tho ship, even if it is 
not to be calculated with respoet to the quantity of the goods (k) . 
And by express contract contained in the charter-party tho ship- 
owner may have a lien for charges other than freight, suoh for 
oxamplo as dead freight (J). 

As tho shipowner’s lien is possessory,. ho loses it if he delivers 
the goods;, and therefore, in the absence of special contract, he 
com refuse to deliver them until the freight is paid (to). 

The Merchant Shipping Aot, 1894, providos that the shipowner 

(d) Hall v. Jamtm, 4 E. & B. 609 , (ft See post, Chap ix., " Choses in. 
Thompson v. Gillespie, 5 Id. 216 ; Allison Action.” 

v. Etulol Harms Co., 1 App. Caa. 224, (y) Lindsay r. GM s, 22Beav. 522. 

226, 239: Smith v, Tynan, [1891] 1 ( h ) Keith v. Bun oils, 2 App. Cas. 

Q. B. 712 , Ot mini Co. v. Tylm , [1893J 638 ; Shlhlo v. Biggrnt, [1903] 1 K. B. 

2 Q. B. 618. 683 , ante, p. 118. 

(c) Bwley v. Gladstone, 3 M. & 5. 205 ; (») Knehnei v. Venus, 12 Moo. P. 0. 

16 R. R. 466 ; Philips v. Jtodie, 16 East, 361 ; ante, p. 32. 

547 ; 13 R. R. 528 ; Pearson v. Qischtn, ( k ) Neish y. Gi alum, 8 E. & B. 505. 

17 O. B N. S. 352. See also Giay v. ( l ) McLean v. Fleming, L. R. 2 H. L. 

Can, L. B. 6 Q. B, 622. Sc. 128. 

(i») Campion v. Colim, 3 B. N. C. 17. 
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can preserve his lieu lor freight or other charges, on landing Chap, VIII. 
goods and plaoing them in a wharf or warehouse, by giving notieo ’ 
in writing to the wharfinger or warehouseman (n). If the lien 
is not discharged, or the prescribed dopasit rnado (o), the wharf- 
inger or warehouseman may, after ninety days, or a shorter time 
if the goods are penshablo, sell the goods by public auction and 
pay the duties, oxponses, and amount of the lien (p). 

Tho charter-party may operate as a demise of the ship itself (q), 
in which case the shipowner never obtains possession of goods, 
and thereforo has no lien for his freight, except by express agree- 
ment ( r ); but, if the construction of tho charter-party is am- 
biguous, thoro is a tendency not to construe it as a domiso (s) 

Where a ship is not chartered wholly to one porson, but tho Bill of 
owners offor her generally to carry the goods of any merchants 
who may choose to employ hor, or where ono morchant to whom 
she is chartered offers her to several sub-freighters for the con- 
veyance of their goods, she is called a “ g eneral shi p In these “General 
cases the contract entered into by and with ''"tho""* iwners, or the sMl> ” 
master on their behalf, is evidonced by a b ill of ladin g. It 
generally happens even where the ship is chartered wholly to one 
porson by whom the whole cargo is shipped that there is a bill of 
lading (i). 

Certain pecuniary claims can be enforced by Courts having 
Admiralty jurisdiction against tho ship oargo and freight (tt), 
or against the ship only, or the oargo only (a;). Proceedings to Bronaedings 
onforco such claims in this manner arc called “proceedings in mrm ' 
tern,” and are commenced by process served on the res (?/), which 
is generally followed by the arrost of the res (a). Those pro- 


(») 57 & 58 Yiot. o. 60, a. 404-. 

(«) lb. as. 485, 498. See Whitt v, 
hnness, [1895] A. C. 40 
(?>) lb. as. 197-300. 

(q) jBebher r Capper, 4 II. ft Gr, 502 ; 
01 B. B. 580. 

(r) BammoU - Sihabler v. limits, 
[1893] A. G. 8. 

(a) Chi safie v. Lewis, 2 33. & B. 410 J 
33 B. B. 483 ; Stwik y. Campion, 2 B. 
&Aia. 603; 21R B. 370. * 

(t) See anti, p. 71, and Eepitto v. 
Millar's, [1801] 2 K. B. 306. See form 
in Appendix. 

(n) See Morgan v. Castlegate Co., [1893] 


A. O. 38, 

(x) See 5 Ed 7, o. 10 
[g) As to tlic jurisdiction of the Couit 
of Admiralty, sea The Queen v. Jiuige of 
City qf London Couit, [1892] 1 Q. B 
273. 

(r) E. S. C. Ord. V.,it. 16, 17, Where 
the ehip belongs to a company which is 
being wound up, proceedings should be 
taken in tho winding up instead of 
in j em (So Australian Navigation Co , 
20 Eq. 325), unless mortgagees who aro 
not bound by the proceedings in the 
winding up are in possession; Re Rio 
Gtantle Steamship Co., 6 Ch. D. 282. 
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Chap. VIII. oeedings depend to a certain oxtent on majitimo lion, ■which ib 
Maritime the right o£ oertain classes of persons totaVo tKoir demands 

ue ”‘ against tho owner of the res satisfied out of tho res in priority to 

other claimants. 

A maritimo lien relates back to the instant when it arose, and 
hinds the res into whosesoever hands it may have passed (a); and, 
if it is enforced with diligence, even against a bond fide purchaser 
without notice (6) . 

There are some oases in which a creditor who has not a 
maritime lien can take proceedings in rem, hut his position differs 
from that of the creditor who has a maritime lien. He cannot 
have an action in rem, unless, at tho time of its institution, the 
res is tho property of his dohtor; while the creditor who has the 
lion, provided he uses duB diligence, can bring the action 
notwithstanding that his debtor has coasod to bo tho owner of 
the res (c). 

The principal matters which give rise to maritime lien aro 
collision, salvage, hypothecation, and the wages of the seamen 
and master. 

Collision. In case of c ollision , a maritimejien to the full oxtent of the 
damage done attaches on a wrong-doing vessel and her freight (d), 
(accept whore the vessel was in charge of a pilot whose employ- 
ment was compulsory, and the collision was occasioned by his 
fault (e). This lien has priority over the lien of a bottomry 
bond-holder or salvor arising before the collision (/), and over 
the lien for wages of the seamen (gr). 

Where both H both ships were in faulty the plaintiff, if his Bhip were in 
ships m fault. an( f had substantially contributed to the damage, could not 
recover at common law ( h ), while he could according to tho law 


A public ship belonging to a State is 
not liable to seizure even if it oarries 
passengers and merchandise for hiro; 
The Pmlemmt Beige, 5 P. D. 197. 

(r) The Tuo Ellens, L. R. 4 P. 0. 
181 , The Bold Bucoleugh, 7 Moo. P. 0. 
267. 

(4) The Ghailes Amelia, L. B. 2 A. & 
B. 330. 

(e) The Bewick Bjorn, 11 App, Cos. 
277. 

(d) The 1 Tom, L. B. 1 A. & E. 45 ; 


The Meld Bneeltugh, 7 Moo. P. 0. 267. 

(«) Ante, p. 31 ; The Royal Chartei, 
L E. 2 A. & E. 362; The Better, 8 
P. D, 218. 

(/) The Aline, 1 W. Boh. Ill; The 
Bennies, 7 Notes of Oa. Suppl. L. ; The 
Veritas, [1901] P. 304. 

(g) The Elm, 8 P. D. 39, 129. See 
post, p. 127. 

(4) Yetmall v. Corner, 1 Or. & M. 21 ; 
38 R. R. 578 ; Tuff v. Warman, 6 0. B. 
N. S. 573. 
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acted on by the Court of Admiralty. By the .Judicature Act,, Chap. VIII. 
1873 (i), the Admiralty rules ars to prevail. These rules aro: — 

(1.) Where the damage happens without the lault o£ either 
party, each party must bear his own loss (7c). 

(2.) li both_parties are to blame, the loss must be apportioned 
between them. 

(3.) If the damage happen by the fault of one parly only, thon 
if he is the sufferer he must bear his own loss; if he has 
damaged the other ship, he must compensate it to the 
full amount of the damage (l). 

Whore both vessels aro in fault, each is liable lor half tho 
aggregate amount of damage sustained, the result being that 
each vessel bears half its own damage and lias to pay for half 
the damage sustained by the other (»),, or, as it was expressed 
by Jessel, M.E. («), “ the Admiralty rule is to tako the amount 
of damage dono to eaoh vessel, to add thorn together and to halve 
the amount, so that each owner is inter se to bear half and then 
to ascertain who is to pay the other;” this rule applies to the 
owners of cargo on such vessels (o); and it has been decided 
that the legal effect is to create not cross liabilities but only one 
liability, viz , for the excess or balance, and there is only one 
party who can eventually be made to pay (p ) . 

Tho owner ( 2 ) ia not liabl e lor loss or damage occasioned, Statutory 
withou t his actual fault or privity, by fire (r), or by robbery 
of_valuables of which the nature and value have not been de- 
clared (s); and his liability for loss occasioned without his actual 
fault or privity is limited to an aggregate amount not exceeding 
£15 a tom, if there has been l oss o f life or personal injury, and 
in_other cases to an aggregate amount not exoeeding £8 a ton (s). 


{») 36 & 37 Viot. 0 . 60, a. 25 (9). 

(4) The Narpma, L. It. 4 P. 0. 212 ; 
The Merchant Tiince, [1892] P. 179; 
The Sehwan, Id. 416, 

(!) The Wood) op Suns, 2 Doda 85. 

(ill) The Betsey Caines, 2 Hagg. Ad. 
28 ; Chapman v. Royal Netherlands Vo., 
4 P. D. 167. Aa to what may he 
included in the 11 damage,” aee The 
TranUand, [1901] P. 161 ; The Mediana, 
[1900] A. 0. 113. 

(») 4 P. D. 160. 

( 0 ) The Drumlanriy, [1911] A. 0. 16. 


(p) Stoonmart Maalschappy v. P. j 0. 
Co., 7 App, Oaa. 796; hmdon Steamship 
Inace. Co. v. Grampian Co., 24 ft. B. D. 
603. 

( 5 ) The Eopper No. 66 , [1908] A. <j. 
120; 6 Edw. 7, c. 48, s. 71. 

(r) Tho Diamond, [1906] P. 282; 
Grtenshields v. Stephens , [19Q8] 1 K. £, 
51; Virginia Co. y, Norfolk Co., [1912] 
1 E. B. 229. 

(s) Act of 1894, aa. 602—509, ex- 
tended hy 61 So 62 Viot. 0 . 14, aa 
amended hy 6 Edw. 7, 0 . 48, a. 70. See 
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Chap. Y1II. Tho owner is not liable at all for any loss caused by llio fault 
Compulsory of a compulsory pilot in charge of tho vessol (/). though in thiB 
pilotago. C aac, if both vessels aro in fault, he can rocovor only half his own 

loss («). 

Salvage. At common law, a person who, by his labour, saves a thing 
from destruction has a possessory lien on it for payment for bis 
services, but the lien is lost by parting with tho thing (x). Sah 
vane, as tho term is used in Courts having Admiralty jurisdiction, 
is tho compensation allowed to porsons acting as volunteers, not 
under a contract or duty binding them to porform tho service (y), 
by whose exertions a s hip, boat, or the cargo of a ship, or tho lives 
of porsons belonging to hor, aro saved from danger or loss in 
cases of wreck, dorolict, capture, or tho liko (z) . In order to 
support a claim for salvago, thoro must bo skill and enterprise on 
tho part of the salvors and danger to tho properly saved (a) . 
The salvors may, by misconduct, forfeit their claim to salvage 
reward (h). 

Whoro salvage services have been rendered to a ship or cargo, or 
in saving lives of porsonb on the ship, the salvors are entillod to 
bo recompensed out of tho ship and cargo and apporol (c), and 
liavo a ma ritim e lien for the amount on tho property (at) . This ^ 
lion ranks before all maritime lions which had previously attached 
on the property ( 0 ); and salvage for saving life,, when payable 
by the shipowner, has priority over all other salvago claims (/). 
Bottomry. Hypothecation may he effected eithor by way of bottomry or 
respondentia. Bottomr y, (so called, because formerly the keel or 
bottom of the ship, as representing the ontiro fabric, was alone 
mentioned) is am hypothecation of tho ship, with or without its 
freight and cargo, as_a_securily for the paymont, inthe event only 
of tho safe arrival of the ship at her destination (g), of a debt 
contracted for tbo supply of necessaries for tho preservation of the 

Stoomuurrt Naatwhiippy v. i 1 . 4 0. Co,, (a) Act of lS9f, as. 541—665. 

sup,, Where Loid Blackburn reviews the («) The Clifton, 3 Hagg. Ad. 120; 

legislation on this subject ; and The Castellans y. Thompson, 18 C. B. N. S. 
Stella, 81 L. T. 285 ; [1800] P. 161. 105 ; The Stuithnavei, 1 App. Can. 58. 

(«) Act of 1894, a. 683. See The Prim ({) The Capelin, [1892] P. 70. 

Senilnh, [1899] P. 177, aa to the pilot (o) Act of 1891, ss. 644—546. 

being “ in charge.” (A) Cauje ex Schiller, 2 P. D. 146. 

(a) The Sector, 8 P. D. 218. (c) The IF. P. Sajford, Lush. 69, The 

(sc) Ante, pp. 32, 120; ffarlfert y. fn itas, [1901] P, 304. 

Met, 1 Ld, Eaym. 393 ; 2 Salk. 654. (/) Aot of 1B94, s. 644 (2). 

(j/) The Neptune, 1 Hagg. Ad. 227 , (g) The Nelson, 1 Hagg. Ad. 169. 

The Crusader, [1907] P. 196. 
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ship and tlio continuance of the voyage. The debt is lost out Chap- VIII. 
tho non-arrival of the ship_ (h), and the maritime risk falling on j 
the person advanomg the money is essential to the validity of thej 
hypothecation^). 

Bottomry is effected by an instrument in writing called a 
botto mry bo nd, signed by the master or owner, and usually, 
though not necessarily, under seal (k). Tho master, or any porBon 
who is acting os master oven though ho is not registered as 
xnastor (l), can cxocute the instrument. A bottomry bond can be 
given in cases of necessity only, i.e., in eases whoro, without an 
advanoo of money, tho ship cannot proceed (m). Before giving 
tho bond tho muster must endeavour to obtain the money re- 
quired on tho personal credit of the owner (n), or from his 
agent (o); and ho must communicato, if possible, with the ship- 
owner if he intends to hypothecate tho ship, or ship and height 
only (p). and with the cargo owner if he intends to hypothecate 
the cargo only (q ) . Tho person advancing tho money must satisfy 
himself that all these conditions arc oomplied with; but, if they 
are, he is not bound to soo to the application of Lhe money 
advanced. 

If tho cargo is included in the bond, the shipowner is bound to 
indemnify the owner of the cargo (r). 

Tho bond may be given subsequently to tho advance if the 
advance was made on the promise that it should be secured by 
the bond (s); and it maybe given to a person who has not actually 
advanced money but has plodged his own credit for the expenses 
incurred (£). 

A bottomry bond by the master of a forejjftjhip is enforceable foreign ship, 
by tho English Admiralty Court, if it be valid according to the law 
of tho flag of the ship, though tho conditions imposed by English 
law as essential to its validity have not been oomplied with (u). 


(A) Fuller on Mortgages, § 23.) , The 
Alki, 2 Ilftgg. Ad. 18. 

(i) TAe Inimitable, Swab. 44G ; Stain- 
haul v, Shi paid, 13 0. B. 418; The 
Kmbtl, [1899] P. 295. 

(A) The Conlie, 4 P. D, 210. 

(1) The Jane, 1 Dods. 464. 

Oh) The Orsha, 3 Hagg. Ad 8J. 

(») Meat hoi n v. Darling, 1 Moo. P. 0. 
6 ; Soane v Itahn, 3 Id. 1 
(o) Lyall v. Mich, 27 Beav. 616. 


{p) IFallaee v, Ficlien, 7 Moo. P. C. 
398. 

(}) The Gratitudme, 3 0. Bob. 240 ; 
Kleimcm l v. Casea Mat ittima, 2 App. 
Cas. 156. 

(») Duncan v. Denson, 1 Ex. 537; 8 
Ex. 644. 

(*) The Darnel, Brow. & L. 191. 

{£) Hie Royal Aids, Swab. 269. 

{») The Gaetano and liana, 7 P. D. 
137 (sec, at p 144, per Brott, L.J., as 
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THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. VIII. 
Priorities. 


Responden- 
tia (o). 


Seamen’s 

wages. 


Towage. 


In iho absence of special circumstances, the bondholder has no 
priority over persons having claims, cither as soaman or master, 
for wages earned (either in tho voyage during which the bond 
was given or in a subsequent voyage (a?)), or in respect of subse- 
quent salvage or collision ( y ). 

Where there are several bondholders, they have priority inter se 
in inverse order of their dato (a), and whore some of the bonds 
oharge ship and freight only, and others charge ship, freight and 
cargo, they will, if necessary, bo ma rshall ed (a). 

Sometimes the master hinds himself as well as tho ship and 
freight for payment of the bond. In such oases he cannot assert 
his lien for wages earned by him against the ship and freight, 
leaving the bondholder unpaid. But, whero ho has bound him- 
self as well as the ship, freight and cargo, and the proooeds are 
sufficient to discharge both his claim and that of the bondholder, 
he will be allowed to assert his lien against the ship and freight 
in priority to that of the bondholder (&). 

Respondentia is the separate hypothecation of merchandise 
laden or to be laden on board ship as a seourity for the repayment 
ofj. debt contracted for the necessary costs of transmitting and 
foiWarding the merohandke to its destination, or to free it from 
arrest for salvage. The repayment is made contingent on the 
safo arrival of the merchandise, and is subject to the same rules 
as bottomry (ci). 

The seamen have_a maritime lien upon the ship and freight for 
thei r wag^, which cannot be given up by any agreement, and 
i s not destro yed (a) by hypothecation of the ship orbits sale to a 
purchaser without notico (/) . This lien will be postponed to liens 
for subsequent salvage (g), and for damage done by collision (h), 
hut h as pri ority over tho lion of the master for his wages (i) . 

Towage does not confer a maritime lien (7c). If a vessel con- 


to the conditions required by English 
law). 

(i) The Etna/, 3 Hagg. Ad. 404. 

(jf) The Aim, 1 W. Rob. 118. 

(a) The Betsey, 1 Dods. 289. 

[a) The It dent, 1 W. Rob. 29. 

(5) TheTdvimd Oliver, L. R, 1 A. & 1. 
379 ; The JSuglme, 4 Id. 123. 

(«) The SuJisn, Swab. 604. 

(i) The Cognac, 2 Hagg. Ad. 386; 
The Sultan, S«ab. 610. See, as to com- 


munication with the owner of the cargo, 
The Onward, L. R. 4 A. & E. 39. 

(c) The Conitanm, 10 Jur. 846; Aot 
of 1894, s. 166. 

(/) The Sydney Cove, 2 Dods. 13. 

[g) The (ritatqf, Lush. 606. 

(A) The Elw, 8 P. D. 129. 

(t) The Salama, Lush. 646. 

(A) The Ernnoh 3jmn, 10 P. D. 44; 
llApp Oas. 270, 283; Westmp y. Great 
Yarmouth Co., 43 Oh. D. 241. 
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tracts to tow, and a serious danger arises which was not in the Chap. VIII. 
contemplation of tho parties when they entered into the contract, ' 
she may he justified in abandoning the contract, and may become 
entitled to salvage (2). 

A pilot is said to have a maritime lien ( m ) . When a pilot per- Pilotage, 
forms services to a vessel which he could not reasonably he ex- 
pected to perform, even for extraordinary pilotage foes, he may 
(but not easily) become entitled to salvage (b). 

Formerly the master had no maritime lien for his wages (o), Master’s 
hut now ho has the same rights, liens, and remedies for the recovery 
of his wages that seamen have (p). He also has tho same rights, wats. 
liens, and remedies, so far as the oase permits, for tho recovery 
of disbursements or liabilities properly made by him on account 
of tho ship (q), that is, for which he had authority to pledge 
tho shipowner’s credit (r) . 

It will he observed that in every ease, except collision, in which Priorities 
a maritime lien arises, tho person becoming entitled to the lien 
has done something which is for the common benefit of all poisons liens, 
interested in the res on which tho Hon attaches, including persons 
interested in maritime Hens which have previously attached on the 
res It follows that, as a general rule, a mari time lien posterior na r 
i n dat e has priority over one of prior date (s). 

In tho case of co llisio n, the ship which is in fault must have Collision, 
been navigated faultily, and, as 'we have seen, the maritime 
lien arising in favour of the ship entitled to he paid not 
only takes precedence of maritime liens prior in date, but also 
of tho Hen of the seamen for wages earned by them since the 
collision (f). 

A person who repairs a shij), or suppHes her with necessaries («), possessory 


(/) mi. O. Potter, L. B.U.t E. 
292 ; Tie Iwapool, [1893] P. 164 1 The 
Emiht Gallene, [1803] F. 108; The 
Mauchat Sachet, [1911] P, 1. 

(«) Kay oa Shipmasters and Seamen, 
§ 814; Son y. Wttlher, 2 Wils. 264. 
But see Merchant Shipping Act, 1894, 
ss. 158, 691, 742. 

(n) Ahethlm by . Trice, 7 Q. B. D. 129 ; 
The Mine, L. B. 4A, &E. 29. 

(e) Smth v. Thmiwr, 1 B. & Aid. 
576 ; 19 B. E. 391. 

[p] Act of 1894, s. 167. 


({) iJ. s. 167 (2). For the previous 
law, see The Sum, 14 App. Cas. 209. 

(r) Morgan y. Ctutlegate Go,, [1893] 
A. 0.38; The Oiienta, [1895] F. 49. 

(s) See ante, p, 124. 

(f) The Elm, 8 P. D. 129 Ante, 
p. 122. 

(«) Moran v, Mi, [1905] 2 K. B. 
555. As to the meaning of ‘‘necessaries,’’ 
see Wehstei v, Seekamp, 4 B. & Aid. 
364 ; 28 B. B. 307 ; The Heim t ch Bjorn, 
8 F. D. 161 ; The Marmne, [1881] F. 
180. 
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Chap. Till, 

lien for 
repairs and 
necessaries. 
General 
average. 


or pays lor thorn (»), lias a possessory lieu on it for his romunora- 
Lioa or debt [y) ■which is subject to existing mantimo lions (2), 
and is lost on his giving up possession. Thoro is 110 maritime 
lien in such cases (a). 

A gen eral average loss is a loss caused by or directly conse- 
quential on a genoraf average act (b); it includes a general average 
expenditure as well as a general average sacrifice (b). A 
“ gen eral aver age act" is any extraordinary (c) sacrifice (d) or 
expenditure voluntarily and reasonably mado or incurred in time 
of poril for tbe purpose of preserving the property in the common 
adventuro (e) . 

Tlio party upon whom a general average loss falls is entitled, 
subject to tho conditions imposed by maritime law, to a rateable 
contribution, called a general average contribution, from the other 
parties interested (/), provided that he lias not by his own fault 
occasioned the peril which gave rise to the claim (g). 

The assured, who has incurred a general average expenditure, 
can recover from the insurer in respoct of his proportion of tho 
loss (ft). and ho can recover in respoct of the whole losb in the 
ease of a general average sacrifice, without having enforced 1 ns 
right of contribution (A), and where he has paid, or is liablo 
to pay, a general average contribution, ho can recover therefor 
from the insurer (i) . The insurer, however, is not liablo for any 
general average loss or contribution if the loss was not incurred 
in respect of the avoiding of a peril insured against (ft). 

If the ship, freight, and cargo, or any two of them, belong 
to the same assured, the liability of the insurer for general averago 


(a.) Facing Tai v. Buehhewta, [1908] 
A. 0. 458. 

(jj) Williams v. Allmp, 10 C. 3. N, 3. 
41 r. 

li) The ffmtaf, Lush. 606. 

(a) The Mennoh B/otn, 11 App. Oas. 
270; Mm an v. Unelh, sup. 

(i) Marine Insurance) Act, 1006 (0 
Ed. 7, o. 41), s. 68 (1) ; Atwood v. Selim > 
5 Q, B. D. 286 ; Whiteness Co. v. Sat ill, 
8 Id. 661. 

(c) Covington v Bohn is, 2 B &P. N, R. 
878 ; 9 R. R. 669 ; Tower v. Whitmore, 
41. ft 8. 140; 16R.R. 416. 

(d) Shepherd v. Kottgen, 2 O. P, D. 589. 
(«) S. 66 (2) ; Atwood v. Sellar, sap. , 


Sumden v. Wallace, 13 Q, B. D. 69 , 10 
App Cas 404, llosev.Banhof Amtialasia, 
[1804] A. C 687 ; Iiedale v. Chinn 
Trades/ Co., [1000] 2 Q B. 616, Hamel 
v. P. $ 0. Co., [1908] 2 K. B. 298. 

(/) S. 66 (3); Simsden v. Waiku, 
mp. See Button v. English, 12 Q B D 
218, 2 20, per Biett, M.R, , Strang v. 
Scott, 14 App. Oas. 001, 807 ; The Mar- 
pessa, [1891] P. 403. 

(?) See Mtllnnn v. Jamaica Co., [1000] 
2 Q. B. 640 , GreemhMh v, Stephens, 
[1907] A, C. 431. 

(h) 8. 66 (4). 

(t) S. G6 (6). 

(1) S. 66 (Bp 
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losses or contributions is the same as il there were different Chap. VIII. 
owners (l). 

The ship, nett freight (m) and cargo (») have (but the wearing 
apparel, &c. of the passengers and crow, the wages of the crew, 
and tho stores and provisions (o) of the ship have not) to contri- 
bute. The value of the ship must be taken at the end of the 
voyage (p); or, if she is lost, aL the place whence she sailed, after 
allowing for wear and tear up to the time of her loss (p). The 
nett freight consists of the clear earnings after deducting the 
expenses of tho voyage, including wages. The goods aro valued, 
if tho voasol reaohes her destination, at thoir soiling price there, 
and if she puts back to the placo where she laded, at their invoice 
ptrice. 

A particular avorage loss is a partial loss of the subject-mattei Purtieulnr 
insured, caused by a peril insured against, which is not a general llTew s re 
average loss (q) . Losses of this nature are borne by the owner 
of tho thing damaged (r ) . Tho phrase "particular average” is 
used as showing that tho particular owner has alone to bear the 
loss (s). 


(2) S. 6G (7). See Montgomei ij v. 
Indemnity Co., [1902] IK. E 734 
(»i) Cauabiooh Co. v. London Co., 
[1902] 2 K. B. 881. 

(n) Dobson v. Wilson, 3 Camp. 480, 
14 R. R. 817. 

(o) Blown v. Stapleton, 4 Bing. 119; 
29 R. R. S24. 


(p) Grainger r. Mai tin, 4 B. & S. 9. 
See Mcndei sen v. ShmUrmd, [1896] 1 
Q. B. 525. 

(q) S. 00 (7). Various, definition", 
of partionlar average are stated in Gieat 
Indian B. Co. v. Samdeis, 1 B. & S, 51 

(r) Sea Tho Copenhagen, l Rob. 289. 

(s) See Great Indian 21. Co v. Saunders, 
1 B. &S. 61. 


9 


G.P.P. 
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CHAPTER IX. 

CIXOSES IN ACTION. 

Chap. IX. Thx phrase ‘"'chose in action ” is used in contradistinction to 
What is a “ choso in possession ” (c) . It is used in various meanings, which 
action '’’ 1I1 havo ^ eeri bhe subject ol muoh controversy (b). Sometimes it 
denotes the rights of the person ontitled to property, sometimes 
the property over which he has rights, and sometimes the instru- 
ment which evidences those rights (c). 

Where the term chose in action occurs in a statute, the context 
may show that it is not to he taken in its widest moaning (c2). 
Bkckslone says (e) 

“ Property in chattels personal may be either in possession, where a 
man hath not only the right to enjoy hut hath tho actual enjoyment 
of the thing, or else it is in aotion, where a man hath a hare right 
without any occupation or enjoyment ” (/) 

This definition includes the rights of a porson out of possession 
of a specific corporeal chattel, as for instance the rights of a bailor, 
hut the term “chose in action” is commonly restricted to oertain 
rights to the payment of money. 

Tho rights of (he owner of a specific chattel of which he has 
not the possession are very different from the rights of a person 
to whom money is due. Where a specific chatlol is bailed, the 
owner can sell it, and by tho sale the general property passes to 
the buyer subject to the special proporty of the bailee (if). If tho 
bailee wrongfully delivers the goods to a stranger so as to 
determine the bailment (h), the bailor can maintain an action for 

[a) As to the meaning of “posses- (/) I.e., without possession. See 
sion,” see ante, p. 12. Furdew y. Jackson, 1 Russ. 44 , 26 R. R 

(i) Colonial Sank v. WUnnty, 30 Ch. 1 ; Si Thyme, [1911] 1 Oh. 282. for 
D. 261 ; 11 App. Oas. 428 ; Fleet y. a good example of the distinction, see 
Fen ms, L. R. 4 Q. E. 600 ; Wms. Pets. Flouer’s Case, Noy, 67. _ 

P, 27. ( g ) Ft tmUm y. Neats, 13 M. & W. 

(c) Elph. Introd. oh. 7, pt. 2, 481 ; ante, pp. 17, 22 

(tl) Colonial Sank t. Whimetj, sup. (A) Ante, p. 24. 

(«] 2 Bl. oh. 25. 
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the injur 7 done to his right to possess against both the bailee and Chap. IX. 
tho stranger, unless the lattor bought them from tho bailee in ~~ 
market overt. As we have already seen (i), a person from whom 
goods have been stolen can maintain an action against an innocent 
porson in whose hands they are. On the other hand, as we shall 
see (post, p . 133), a person to whom money is duo cannot generally 
at common law transfer his right to sue for it to a stranger, and 
no act of tho debtor will confer on bis creditor a right to recover 
tho money from a strangor . 

Again, it may bo observed that there is a difference between a 
specific corporeal chattel and money due, inasmuch as tho latter 
may not exist, or may never exist; a debt may be paid by bank 
notes or cash which were not printed or coined at the time when 
it was incurred; or it may even be discharged by entries in books. 

Formerly the phrase “ chose in action real ” was applied to a 
right of entry on land (k) ; but at the present day the phrase 
“ chose in action ” is restricted to rights over personal property, 
subject to the following observations: — 

(1) A mortgage debt is not the less a chose in action because it 

is secured on real estate. 

( 2 ) A contract relating to realty creates a ehosB in action. 

This may perhaps be explained by the fact that at law 
the only remedy for breach of contract was in damages, 
which are personal property , 

If we regard ahoses in action os consisting of rights, we may atom m 
divide them as follows: — 

(1) Rights under a contract ; 

(2) Rights to money payable otherwise than under a con- 

tract ( 1 ); as, for example, money payablo under an order 
of Court. 

The reader may perhaps have some difficulty in seeing how 
rights under a contract which docs not relate to property (as, for 
instance, to do work) oan bo considered as rights over things. 
Blackstone (m) explains this by pointing out that if a man con- 
tracts to do any act and fails in it, the remedy is in damages, i e., 
money. But, however this may be, rights arising under contracts 
of any naturo are choses in action (n). 


action eon- 
hidpred as 
lights. 


(i) Ante, p. 14. respect of a tort is not colled a chose in 

(A) Bro. Ab. tit. Chosei tit Action and action. 

Sitspcmi, 141, pi. 14. (m) 2 Bl. Ch 25. 

(i) The right to recover damages in (h) See Coombi v. .1 lunchetter Bwicery 


9(2) 
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Ou ilio oilier Land, if wo regard ohoses in action as conaistmg 
of tlic things over whioli rights are oxeroiseable, they may be 
divided into 

(1.) Money recoverable undor a contract) or as damages for 
breach of contract; 

(2.) Debts of record, judgment debts; 

(3.) Shares and stock in companies (o). 

As to money recoverable under a oontract, or as damages for 
breach of contract, Blaokstone says (p):— 

“ Monoy due on a bond is a chose in action: for a property ia the 
debt yests at the time of forfeiture mentioned in the obligation; but 
there is no possession till rocovered by course of law. If a man pro- 
mises or covenants with me to do any act and fails in it, whereby I 
sutler damage, the recompense for this damage is a chose in action; 
for, though a right to some recompense vests in me at the time of the 
damage done, yet what and how large such recompense shall be oan 
only be ascertained by verdict, and the possession can only be given to 
me by legal verdict and execution.” 

Some of the more important choses in action are specialty 
debts, simple contract debts (which includo moneys secured by 
hills of exchange, promissory notes and cheques (q)), debts of 
record, judgment debts (r), and moneys payable under polioiosi 
of assurance (s). 

A specialty debt is one created by a contract under seal, i.e., by 
deed; a simple contract debt is one which is created by writing 
not under seal, or by a verbal contract, express or implied, and 
which is not of record 

There are two other classifications of clioscs in action. , 

Ohoses in First, according to the manner in which the rights of the person 
nnReq’uitable. to the chose in action can be enforced. 

If the rights can he enforced at law, the chose in action is called 
a legal chose in aotion, as, for instance, where it is a debt. If 
they can be enforced in equity only, the chose in action is called 
an equitable choso in notion, as, for instance, a legacy (f) . So, if 
a mortgago dobt, or railway stock, be vested in trustees on trust 


Chap. IX. 

Ohoses in 
aotion con- 
sidered as 
things. 


Co., [1001] 2 Ch. 608; and Tolling ton 
v. Magee, [1902] 2 K. E. 427 ; [1903] 1 
K. B. 844, 

(o) Colonial Sank v. Whinneg, 11 App. 
Cas. 426. The nntuie of a share and of 
stock in a company will be dismissed m 
CSbap. xvi. 


(. p ) 2 Bl. Ch. 26. 

(?) Tost, Chap. xn. 

(t) As to the different classes of debts, 
see poet, Chap. xi. 

(q Toit, Chap x. 

(i) Beds v. iSii till, o T. R 690. 
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to pay the interest or dividends to A., A.’e right to the interest or Chap. IX. 
dividends is enforceable in equity only, and therefore it is an 
equitable chose in action, -while, as the trustees havo a legal right 
to suo for the interest or dividends, their right is a legal chose 
in action. 

Where the right, whether legal or equitable, is to tbe futuro Reversionary 
enjoyment of porsonal property, it is called a reversionary chose action! 11 
in action; an example is afforded by a policy of insurance, by 
virtue of which moneys are to be paid on the death of a living 
person. 

Secondly . — Glioses in action can also bo classified according to Assignment 
the manner in which, prior to the Judicature Acts (w), they woro aotion ,OSm 
assignable. There were four classes: (1) those assignable at 
common law; (2) those assignable in equity only; (3) those assign- 
able by statute; (4) thoso incapable of being assignod either at 
law or in equity (x) . 

Generally speaking, chases in action were not assignable at Ohowsm 
common law, that is to say, if A. assigned his chose in action to assignable at 
B , B. could not maintain an action in hie own name against the •““•mt™ 1 '™'- 
debtor. Coke states (y) the reason to be,— -“For that would he 
the ocoasion of multiplying of contentions and suits, oC great 
oppression of the people, and the subversion of the due and equal 
execution of justice” ( 2 ). A bettor explanation of the rule, how- 
ever, is that it is “ a logical consequence of the archaic view of a con- 
tract, as creating a strictly personal obligation between the credi- 
tor and the dehtor ” (a); or that (b) at common law the ownership, 
whether of land or of chattels, could be transferred only by delivery 
of possession, and that therefore it could not he transferred at all 
where delivery of possession was impossible, unless in the excep- 
tional case where it was transferred to a person already in posses- 
sion. If the latter view he correct, the reason why the owner of 
a eftose in action was unable to assign it at common law was that, 
owing to its having a mere notional existence, it was impossible 
to deliver possession of it. 


(u) The Judic&tureAot, 1873 (30 & 37 
Viet. 0 . GG), f>. 26, came into operation 
in 1876. 

(r) See generally on assignment of 
ohosss in action, the notes to Rj/all v. 
Route, 1W &T.L. 0.104, Toihnrtt 7 . 
Amounted, ijr. Co., [1902] 2 K. B. G60 ; 
[1903] A, 0 414, Pollook on Oontr. 


228 et teq. ; Leake on Oontr. ft. vi., 
Ch. 1; and post, p. 111. 

(q) Lmptt's Oast, 10 Hep. 48s. 

(z) As to “ maintenance” and " cham- 
perty," seepoit, p. 145. 

(«) Pollook on Contr, 217. 

( i ) Thia view -was suggested by Piof. 
Maitland in 2 Law Quarterly, 481. 
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Before Judi- 
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There were, however, a few exceptional oases where ohosos in 
action were assignable at law. 

The Crown has always been ablo to assign choses in aotion that 
are certain, such as an ascertained debt, so that the granteo can 
sue in his own name (c), hut not those that are uncertain, as 
damages before they are ascertained ( d ). A ohose in aotion could 
always be assigned to the Crown (e). 

An annuity is assignable at common law (/); bills of exchange, 
which include oheques on a bank (g), And exchequer bills to 
bearer ( h ), were assignable by the lav/ merchant, which iB part 
of the law of England (i). 

All choses in action, except those which are altogether incapable 
of being assigned, can be assigned in equity; and, prior to the 
Judicature Act, 1873, this was the only method of assigning choBeB 
in aotion not assignable at law. In the following paragraphs we 
shall 'disouss the law prior to that Act. 

An equitable assignment for value (k) had the effect of an agree- 
ment by the assignor with the assignee to permit the latter to 
bring an action in the assignor’s name to recover the ohose in 
aotion, which agreement a Court of Equity would enforce speci- 
fically on the terms of an indemnity by the assignee to the 
assignor against the costs (£). If the chose in aotion was equitable, 
the assignee could sue in equity in his own name and in his own 
right; hut, where it was legal, a Court of Equity would not 
entertain a suit by the assignee (m) in the absence of special 
ciroumslancos rendering it impossible or difficult for him to 
proceed at law, as, for instance, where the assignor declined to 
allow him to sue in his name, or did or threatened to do some- 


(#) Y. B. 39 H. 6, 26. 

(<J) See the oases coUcoted in Yin, Ah. 
tit. Prerogative of the King (M. b, 9) ; 
Sremrton’s Vase, Dy. 304 ; Wendhttm’i 
Case, Cro. Jao. 82 ; Rex v. Twine, Ore. 
Jac. 179 ; lambeil y. Taylor, 4 B. & C. 
138. And seeChitty on the Prerogative, 
387. 

(c) Per Parker, O.J., Mylesv. William, 
Gtilb. Rep. K. B. 321. 

(/) Go. Litt. 144 b, note 1 (by Har- 
grave) ; Raker v. Ri ooke, 1 Dy. 65 a ; 
Moore, 5, pi. 18 ; Mamtrt's Cate, 7 Rep. 
285. 


(g) Per Jessel, M.R., Hopknmn v. 
Forster, 18 Eq. 76. 

(A) Woekey v. Pole, 4 B. & Aid. 1 ; 22 
R. R. 694. 

(t) M. L. R. P. 3 ; Co. Litt. 182a. 
As to bills of lading, see ante, p, 71. 

(A) Ward v. Audland, 8 Bcav. 201. 

(i) Row v. Dawson, 1 Yee. sen. 331 ; 
1 W. & T. L. C. 96 ; Cmwh v. Ci edit 
Fancier, L. R. 8 Q. B, 380. 

(in) Rose v. Clarke, 1 Y. & G, C. C. 
634 ; Keys v. Williams, 3 Y. & 0. Ex. 
462; 61 R. R. 339. 
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thing -which -would prevent him from recovering in an action at Chap. IX. 
law in his namo («). 

Where a man who is not the owner of property purports to Assignment 
assign it, iho attempted assignment cannot operate as a convey- paired 
ance of tho legal interest in tho property, but it may operate as a property, 
oontract to assign it when he becomes the owner of it; and in 
this case, if he has received the consideration, tho instant that 
the property belongs to him, Equity, treating that which ought 
to he done as done, fastens on the property, and tho contract to 
assign becomes an assignment (o), hut on assignment of the equit- 
able interest only, so that if, boforo tho assignee acquires tho 
legal interest (c.g., in the case of moveablo chattels by acquiring 
possession), some other person acquires tho legal interest as a 
purchasor for valuo without notice, his rights have priority over 
those of the assignee (p). 

An assignment of, or covenant to assign, future property will 
be enforced as to all property which falls within the goneral 
descriptive words of the assignment, howover wide and compre- 
hensive they may be (q), if they are not too vague and general (?•)■ 

It has been said that an assignment of all future property may 
be invalid, hut this question seems still to be open (s). 

No particular form is required for an assignment in equity of Argument, 
a chose in aotion (t). For instance, “an order given by a debtor howmade - 
to his creditor upon a third person, having funds of the debtor, 
to pay the creditor out of suoh funds, is a binding equitable 
assignment of so much of the fund ” («), and so is a direction by 
a oreditor to his debtor to pay tho debt to a third person ( x ). An 
intended assignment by deed which proves to be inoperative may 
he a good equitable assignment (y) . 


(«) Hammond v. Messenger, 9 Sim. 327. 
(o) Collgei v. Isaacs, 19 Oh. D. 342 ; 
Re Clarle, 3G Id. 348 ; Tailby 7 . Official 
Receiver, 13 App. One. 523 ; Si Tin can, 
40 Oh. D. 3. 

(ji) Joseph t. Itjvns, 15 Q.B. D. 280; 
Hallos t. Robinson, Id. 288. 

(q) Tailby 7 . Official Secemg, sup. ; Sc 
Fur cm, 40 Ch. D. 5. 

(r) Sc litis, [1904] 2 K. B. 760. 

(j) Sc D’Hpineml, 20 Oh. D. 758 ; 
Tailby 7 . Official Receiver, sup. ; Rc 
Tumti, sup.; Sc Rets, sup. 


(t) Sow 7 . Dawson, 1 Vea. sen. 331 ; 
Howell 7 . Maclvcrs, 4 T. R. 890 ; 2 E. B. 
500 ; Leake on Contr. 829. 

(«) Per Cottenham, C., limn 7. Gai- 
valho, i My. & Or. 702 ; 48 E. E. 213 ; 
lit p. South, 3 Swanst. 392 ; 19 E. E. 
227 ; Addison 7. Cox, 8 Ch. 70 ; Durham 
7. Robertson, [1898] 1 Q. B, 765 ; Alex- 
ander 7. Stemhaiit, [1903] 2 K. B. 208. 

(z) Brandts 7 . Dunlop Co., [1905] 
A. 0. 454. 

(y) Re Suggs Co., [1906] 2 3L B. 
209. 
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As between tko assignor and assignee, the equitable assignment 
of a chose in action is effectual without any notice to the debtor 
or trusteo ( z ) ; but, as between the assignee and the debtor or 
trustee and other persons subsequently acquiring an interest in 
the debt or trust fund, it is incomplete until the debtor or trustee 
receives notice, which may bo of an informal nature (a), of the 
assignment. At any time before notice the debtor or trusts;) 
may discharge himself by payment to the assignor or his sub- 
sequent oflsignee, the result being that the priority between 
successive assignees is determined not by the date of tho assign- 
ments, but by tho date at which notice is acquired (h); except 
where the notices aro given to a trustee before tho fund comes 
into his hands (c), or where no notice is given of any assignment, 
m eithor of which cases the assignments rank according to their 
dates. Tho priority which a second assignee of an equitable in- 
terest in a fund, who has given notice of his assignment to the 
trustees, possesses over a first assignee who has not given notice, 
subsists equally whero the second assignment is from the legal 
porsonal representative of tho cestui quo trust, and not from the 
cestui que trust himself (d). 

In like manner the title of the trusteo in bankruptcy of the 
owner of an equitable chose in action will be postponed to his 
assignee without notice of the act of bankruptcy, if the lattor gives 
notice to the debtor or trusteo of the fund beforo tho trustee in 
bankruptcy docs so (e). 

There is an exception to the rule in the case of mortgage debts 
secured on land, for notice to the mortgagor docs not affect 
priorities (/) ; and the rule docs not apply to equitable interests 


( 2 ) 'Whether tha o,iss ia within the 
Judicature Act (Gening*. v. Imell, 34 
Ch. D. 128), or not {Jhiui v. Patvalho, 

1 My. St Or, 690 ; 18 R. E. 213 ; Mobsou 
v. Hill, 2 Bear. 17 ; 50 R, R, 90). 

(«) Lloyd v. Banks, 3 Ch. 489 ; Mem 
v. Bell, 1 Ha. 73 ; AUetson v Chtehetter, 
L. E. 10 C. P. 319 ; £x p. Agra Bank, 
3 Oh. 582; Bence v. Shorn man, [1R98] 

2 Ch. 582; Bateman v. Mu nt, [1904] 
2 K. B. 630. 

(}) Dearie v. Mall, 3 Russ, 1 , 27 R. R. 
1, Zewndge v. Cooper, 3 Ruas. 30; 27 


R. R. 1 , Be Fi n!i field, 11 Oh. D. 198 ; 
Wmi v. Buncombe, [1893] A. C. 389; 
Merchant x. Mot ton, [1901] 2K.B. 829; 
Pollock on Contract, 232 ei seq. See 
11 Law Quarterly, 337. 

( 1 c ) Bailer v. Plunkett, 1 J. & H. 441 , 
Wehterx. Webster, 31 Beav. 393. 

(d) lie Fteshfield, sup. ; Muntejiore v. 
CuedaUa, [1903] 2 Ch. 20. 

(c) Fainter v. Leetc, 18 Ch. D. 381. 
(/) Jones v. Gibbons, 9 Vea. 411 ; 7 
R. R. 217 , Sc Rwhatds, 45 Ch. D. 689. 
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in land (g), but it does apply to interests in monoy to arise from Chap. IX. 
the sale of real estate ( h ). 

Every asaignoo of a chose in action takes it subject, to the rights A^gneo 
„ , , . . . .'ll i i • , with Eoboe 

conlerred by any prior assignment of which he had. notice at the oi prior 

timo of the assignment to himself, whether notico of such prior asslgWjnt ' 

assignment is or is not givon to tko trustee or debtor («); and he 

is considered to have notice of overy prior assignment which he 

could discover by inquiry from the trustee or debtor (ic), though 

aitrustoe is not bound to answer such inquiry (l). A proposed 

assignee must mako inquiry of all the trustees (l). 

An assignee, however, who lias given notico to all the trustees 
in oxistenco at the date of his assignment, retains Mb priority 
over a subsequent assignee who has taken his assignment after tho 
death or rotirement of all thoso trustees and has given notico to 
the new trustees (m). 

Notico of an assignment given to quq of several trustees or Nutioo to one 
debtors is sufficient, though it be not communicated to any other ^teaser 
trustee or debtor, unless it be to tho interest of the person receiving debtors, 
the notice to conceal the assignment (»). If, howover, the trustco 
to whom notice has been given has died or retired before his 
eo-trustres and before an assignment to a subsequent assignee, 
the subsequent assignee will obtain priority by giving notico (o) . 

Notice must be given to the person who is trustee for the 
assignor, and not to any person who may happen to be holding 
tho property as a trustee (p) . 

Where tho chose in action is a fund in Court, by obtaining a stop orders 
stop order the assignee can protect his interest to lho same extent court, 
as if the fund had been in the hands of trustees for tho assignor 
and notice had been given to them; and notices given to the 
trustees before the fund was paid into Court remain ofiectual (q ) . 


(g) Jones y, Jones, S Sim. 633 ; 12 
E, E. 219 ; WtUshite v. Mail tit, H Sim. 
76. 

(A) Lee v. Hewlett, 2 K. & .T. 631 , 
At thu v. Ardtu, 29 Oh. D. 702. 

(i) Wat burton v. Httt, Ifay, 470; Old 
v. White, 3 Bear. 357, Nil mm v. 
Xtuum, 28 Oh. D. 671. 

(I) Smith y, Smith, 2 Cr. & M. 233 ; 
36 B. E. 762 , W tiles y. Giunhill, 4 Bo 
G. F, & J, 147, 160 ; Waul ?. lltmamhe, 
tup. 


(7) Low y. Mturav, [1891] 3 Ch. 82 , 

Waul t . Dammit, tup. 

(i») Me Wasiale, [1809] 1 Oh, 103. 

{») 7/raif ne v. Sanyo, 4 Brew. 635 ; 
Mcux v. Hell, 1 Ha. 73 ; Waul v. Dun- 
comic, tup. See Willes y. Oreenhll, sup. 
{o) Me mill ips, [1903] 1 Ch. 183. 

(p) Stephens v. Great, [1893] 2 Cli. 
148. 

(}) Pumek y. Lathy, 23 Ch, B, 497 , 
Mutual Saeuty y. Langley, 32 Oh. D 
460; Stephens v. Gum, sup.; Mack y. 
Pottle, [1894] 2 Ch. 449. 



138 


THE MODERN LAW OE PERSONAL PROPERTY. 


Chap. IX. 


Assignment 
of dhosa in 
action is 
subject to 
equities. 


Obese in 
action mado, 
by oontract, 
assignable 
fees from 
equities. 


Chases m 
action trails- 


Tlio effect of tic stop order is to prevent tho transfer or p&ymont 
of tho fund without notice to tho assignee who obtained the 
order (r) . 

Tho assignee of a chose in action takoa it eubjoct to all oquilieB 
existing between tho assignor and the debtor or trustee at the 
time when the assignment becomes binding on the latter (s) . For 
example, the assignee of debentures of a company in the ordinary 
form takes them subjeot to tho equities of the company against tho 
person to whom thoy wore issued (f). The debtor or trustee 
cannot set up any equities that arise against the assignor after 
notioe of the assignment, even if they arise out of a liability ex- 
isting at tho time of the notice (m); but ho may set off sumB of 
money then already due and becoming payable subsequently (m) 

So also where a trusteo assigns, absolutely or by way of a mort- 
gage, a benofloial interest which he has in the trust fund, the 
assigneo takoa it subject to the right of other beneficiaries to have 
the assignor’s interest applied in reoouping a broach of trust com- 
mitted by him, though subsequent to the assignment (y). 

Negotiable instruments, tho peouliar nature of which is ox- 
plained in a subsequent chapter (a), form an exception to the 
rule that the assignee of a chose in action takes it subject to 
equities. 

It is competent for the debtor to preclude himself from setting 
up as against assignees any equities that he would have had against 
the original creditor (a); and ho may do this by contract, either 
express or implied, made either with the original creditor (b), or, 
after notice of the assignment, with his assignee (c). This result 
is sometimes arrived at on the ground of estoppel. 

It has generally happened that where a new kind of ehose m 


(t) Saa R. S. C , Ord. XL VI. it. 
12, 13 ; Baton on Judgments, Ch 28, 
a. 3, Pemberton on Judgments, 169, 
170 ; note to Eijall y Bowles, 1 W Sc T. 
L. 0. 134 ; Stef heusy.G] ten, tup , Stodda) t 
v. 77»i0» Tiust, [1912] 1 K. B. 181. 

(i) Canniish v. Goatee, 24 Beav. 163 , 
Holt y. White, 3 Da G. J. & Sm. 300 , 
Christie v. Taunton, [1893] 2 Oh. 176, 
Pollock on Oontr. 234 , Leake on Conti. 
836. 

(i) Athemoum Co. v, Poolsy, 3 Da G. & 
J. 294 j it# Natal Go., 3 Oh. 366, Exp. 
James, 8 Eq. 225. 


(«) Walton 7. Mid- Walt] S. Co., L. R 
2 0. P. 503 ; Chi utie y. Taunton, sup. 

(*) Jefftyos y. Agm Bank, 2 Eq. 674 ; 
Exp. Maclemie, 7Eq. 240. 

( y ) Boning y. Dotting, 42 Oh. D. 
203; Bolton v. Gum#, 70 L. T. 769. 

(*) Post, Chap. xii. 

(a) Ex p. Asiatic Bank, 2 Oh. 391 , 
LBake on Conte. 837 ; Pollook cm Contr. 
236, and post, p. 182. 

(i) it# Blakely Co., 3 Ch. 154 , Biggs 
v. Assam Co., L. R. 4 Ex. 387. 

{#) Me Bo] the] it Assam Co., 10 Eq. 
468; Exp. Choilty, 11 Eq. 157. 
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aotion is created by statute it is expressly made transferable at Chap. IX. 
law m a specified manner, and, where this is the ease, it can, ferablo by 
'generally speaking, be transferred in equity also. By “trans- 8tetate - 
ferablo at law” it is meant that the transferee is enabled to 
maintain an aotion in his own name , 

Examples of this are afforded by the public funds, legal transfers 
of which can be effected only by entries made in the transfer books 
at tho Banks of England or Ireland and signed by the party 
making tho transfer or his attorney (d), or, if tho stockholder 
obtains a stock certificate, by delivery of the certificate (e). 

A member of a corporation cannot assign his interest in tho Alignment 
corporate property and introduco his assignee into the corporation oorporatfans 
without statutory authority (/) . Such authority is expressly given or “ompaniea. 
in tho case of companies regulated by tho Companies Glauses 
Consolidation Aot, 1845, which provides for the transfer of 
shares in the company by deed delivered to the secretary, and the 
entry of a memorial thereof by tho secretary of the company in 
the 11 register of transfers "(g). Mortgages and bonds (commonly 
oallod debentures) of the company issued under the powers of the 
same Aot are transferable at law by registered deed (A). 

The shares of a company registered under the Companies Act, 

1908, aro transferable in the manner prescribed by the regulations 
of the company, % e., generally by the execution of an instrument 
of transfer registered in the books of the company (i). 

It has been said that, in the case of shares in a company Shares of a 
registered under the Companies Aot, 1908, notices given to the corapany 
oompany of equitable interests or trusts would be absolutely 
inoperative to affect the company with any (rust, by reason of 
the provisions of s. 27 of that Act (k). Where, however, the 
company has a lion or charge upon the sharos for debts duo from 
tho holder, notice from an equitable assignee of shares given to the 


(<f) Tha National Debt Aot, 1870 (33 
& 34 Viot. o. 71), a. 22. 

(c) lb. Part V., as extended by 2 Ed. 
7, o. 7, a. 11. 

(/) Duintjw v. Fellows, 5 Bing. 
267 ; 34 B. K. 378 ; Blmdt ll v. IFtnsor, 
8 Sim. 601; 42 E. E. 242. As to 
incorporated companies, see Lindley on 
Companies, Bk. III., oh. 4, s. S ; s. i 
of tie Companies Aot, 1908 (8 Ed. 7, 


c. 09), Smith v. Andenon, 16 Ob. D. 
247 , post, p. 281. 

(y) 8 Sc 9 Viot. is. 10, ss. 14, 16; 
Niamey v. Morgan, 86 Ch. X). 308 ; 37 
Id. 340. 

(A) li. ss. 46, 47, Feitue v. Bast 
Anglian It. Co., 5 Ex. 280. 

(i) 8 Ed. 7, o. 69, s. 22; post, 
Chap. xvi. 

(i) Soeuti ile Pans v. 7 Father, 11 App. 
Caa 20, 30, per Lord Seiboine. 
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company will prevent tie company from claiming priority in 
rospeot of debts incurred after such, notice (l). 

Tic equitable assignee should protect himself by proceedings 
under the Act 5 Viet. c. 5, by filing' an affidavit and notico in the 
proscribed form in the Central Offico of the Supreme Court, and 
serving an office copy of the affidavit and a duplicate notice on 
the company (in). 

The Rules provide that the sorvico on the company shall 
have the same force and effect against the company as a writ 
of distringas duly issued under the Act 5 Viet. o. 5, s. 5, would 
have had (n); that is, to prevent the fund bcingdealtwith without 
the porson who issued the writ having an opportunity of asserting 
his claim (o). This effoot of the notice served under the now pro- 
cedure is temporary only; and it should be followod up by 
obtaining an order under s. 4 of 5 Viot. o. 5 (p), upon motion 
or potiiion in a summary Way, without action, to restrain the 
company from permitting the transfer of the stock or Bhares, 
or from paying any dividend or dividends due or to become duo 
thereon: or, in the case of tho Bank of England, an injunction 
may ho obtained againet the bank, under 39 & 40 Geo. 3, c. 36, 
in an action against the penson interested in the stock (q). 

Tho following classes of choses in action have boon made 
assignable at law by statute, so as to enable tho assignee to sue 
in his own namo: — 

Promissory notes wero made transferable by indorsement (r). 

Policies of life assuranoe were made transferable by assign- 
ment by an instrument in tho words or to the effect prescribed (s), 
on written notice of the date and purport of the assignment 
being given to the assurance company at their principal place 
of business for the time being; and tho datos of the recoipt 
of notice are to rogulate priority of claims under assignments (t), 
as between the company and tho assignees (w). 


(?) Bradfotd Bank y, Bnggs, 12 App. 
Cas. 29. 

(«) R. S. 0., Ora, XL VI, 

(») Ord. XLVI. r. 8. 

(o) See par Stuart, V.-O., in Wilkins 
y. Sibley, 4 GifE. 446, 447, and fflty v. 
Budges, 2 3T. i: 0. 0. C. 486 ; GO R. R. 
240. 

(p) See Be Blahley, 23 Ch. D. 649 , 
Bi Pi ynne, 63 L. T. 466. 


(f) Seton on Judgments, Ch. 31, 
soot. 18. 

(r) 3 &4 Anne, o. 8 ; repealed hy Bills 
of Exchange Act, 1882, post, p. 212. 

(s) See Spencer y. Clarke, 9 Ch. D 
137. 

( t ) The Polioies of Assuranoe Act, 
1867 (30 & 31 Viot. o. 144), 

(«) Newman y, Newman, 28 Ch, D. 
674. 
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Policies of Friendly Societies wore excepted from the Act of Chap. IX. 
1867, but they are assignable in the ordinary way and also by way ~ 
of “nomination” under the provisions of the Friendly Sooietioa 
Acts (a:). 

A marine policy, that is, a contract of insurance against marine 
losses, is assignable, unless it contains terms expressly prohibiting 
assignment, so as to enable the assignee to suo in his own name (y). 

It may be assigned either bofore or after loss (y); but an assign- 
ment after the assignor has parted with his interest in the property 
is not valid, unless at the time he parted with the proporty tho 
assignor expressly or impliedly agreed to assign the polioy ( y ). 

Administration bonds aro made assignable, on breach, by order 
of Court (a). 

Other instances of olioses in action made transferable by statute 
are East India bonds (a), mortgage debentures of land companies 
under the Mortgage Debenture Act, 1865 (6), debentures and 
debenture stock issued under the Local Loans Act, 1875 (c), choses 
in action of companies where sold by the official liquidator (d), 
bail bonds (e), and replevin bonds (f) . 

Under the Trustee Act, 1893, the right to recover and receive Vesting of 
any debt or other thing in action subject to a trust will, on the action in new 
appointment of a new trustee, without any assignment, vest in trustees, 
the trustees, if tho deed appointing the new trustee contains 
a declaration by the appointor that it shall so vest (g ) ; and the 
like effect follows where a deed by which a retiring trustee is 
discharged under the Act contains such a declaration by the 
retiring and continuing trustees and by the other person, if any, 
empowered to appoint trustees (fe). But theso provisions do not 
extend to “ any such share, stock, annuity, or proporty as is only 
transferable in hooks kept by a company or other body, or in 


(ar) Sc Gufflu, [1902] 1 Oh. 135. 

(ij) Marine Insurance Act, 1006 (6 
Ed. 7, o. 41), i w. 60, 51. See Suker v. 
Maui, 102 1. T. 218. 

(s) 20 & 21 Viot. o 77, es. 81, 83; 
21 & 22 Viet. e. Do, a. 15; Cope v. 
lieniiett, [1911] 2 Oil. 188. 

(a) 61 Geo. 8, e. 61, a. 4. 

(i) 28 & 20 Viet. o. 78, a. 37, amended 
hy 33 S: 34 Viet. o. 20. 

(c) 38 & 39 Viot, o. 83, «.s. 3, 6. 

(rf) Companies Act, 18S2 (26 & 26 


Viet. o. 89), -s. 137, now repealed by tho 
Companies Aot, 1008. 

(c) 1 Anno, o. 3, s. 20, repealed l>y 
34 & 35 Viet. o. 116. 

(/) 11 Geo. 2, e. 19, b. 23, repealed 
by 11 & 43 Viet. e. 39. 

(?) 66 & 57 Vicfc. o. 53, s. 12 (U 
This Act repealed and re-enacted the 
provisions of sect 34 of the Convey- 
ancing Aot, 1881. 

[h) 56 & 57 Viot. c. 53, e. 12 (2). 
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manner prescribed, by or under Act of Parliament” (i); Ibis ex- 
ception boing for the purpose of reserving to companies and other 
bodies the right to require transfers to be made in the statutory 
or prescribed form. 

It is provided by the Supreme Court of Judicature Act, 
1873 (k), that:— 

“ Any absolute assignment, by writing under the hand of the 
assignor (not purporting to be by way of charge only), of any 
debt or other legal chose in action, of which express notice in 
writing shall have been given to the debtor, trustee, or other 
person from whom the assignor would have been entitled to 
receive or daim such debt or chose in action, shall he and he 
deemed to have been, effectual in law) (sub j ect to all equities which 
would have been entitled to priority over the right of the as- 
signee if this Aot had not passed) to pass and transfer the legal 
right to such debt or chose in aotion from tho date of such notice, 
and all legal and other remedies for the same, and the power 
to give a good discharge for the same without the concurrence 
of tho assignor.” 

It will be observed that, in order to make an assignment of a 
chose in action valid at law by virtue of the Act!, four things are 
necessary: — 

(1.) Tho assignment must he in writing signed by the as- 
signor. 

(2.) It must be absolute, not purporting to bo by way of 
charge only. 

A mortgage of a debt due to the mortgagor, made in the 
ordinary form of a conveyance with a proviso for redemption, is 
“an absolute assignment, not purporting to be by way of charge 
only,” within this section (l), and the result is the same where 
thoro is an assignment subject to a trust (m). Tho assignment 
must in every case be absolute («), and probably must be of the 
whole debt or other chose in action (o), or at any rate of a definite 
part of the debt (p). 


(t) 56 & 57 Viet o. 53, s 12 (3). 

(A) 38 & 37 Viet. o. 66, s. 25 (8). 

( l ) Tancred y Delagoa Bay Co., 23 
Q B. D 239, following Burlmm v. 
Hall, 12 t(2. 347, and disapproving of 
National Pnmncial Banl v. Hark, 6 id. 
626, -Dai ham v Eobeitsou, [1898J 1 
Q. B. 785. 


(m) Comfort v, Betti, [1891] 1 Q. B. 
737 , Wusener v. Eaclcow, 70 L, T. 448 
(») MeicanMe Bank v. Evans, [1899] 2 
Q, B. 613; Hughes v. Pump Homo Co., 
[1902] 2 K, B, 190. 

(o) JDm ham v. Robertson, nip. 

(p) fonts v. Humphreys, [1902] 1 K. B, 
10 , SUppa y, Holloway, [1910] 2 K. B. 
630 , Bolster v. Bale), id 6J6 
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(3.) The chose in action must bo legal (q). Chap. IX. 

The -words “ debt or other legal chose in action ” mean " debt or 
right -which the common law looks on as not assignable by reason 
of its being a ohose in actionj but which a Court of Equity deals 
with as being assignable ” ( r ). “An assignment of a mere right 
of litigation is bad; but an assignment of property is valid, 
even although that property is incapable of being recovered without 
litigation ” (si) . Thus an executory contract of purchase, of whioh 
there has been no breach, so that no action can bo brought upon the 
oontract, but which must if necessary be enforced by action, is a 
ohose in action assignable under this seobion (r); and bo is a claim, 
under s. 68 of the Lands Clauses Act, 1845, for compensation for 
injuriously affecting land(f). 

(4.) Notice in writing of the assignment muBt be given to the 
dobtor or trustee. 

The effect is that, until the prescribed notice is given, the 
assignee must sue in the same manner as if the Act had not 
been passed, i.e., in the name of the assignor; but after the 
proscribed notice is given, he can sue in his own name. And 
the notioo produces its full effeot even if not givon till after the 
death of the assignor («), or after the death of the assignee by hie 
executor (cc). 

Where an assignment is perfected according to the Act, an 
assignee takes suhjeot to all equities capable of being enforced by 
tho trustee or debtor against him at the date of the assignment (y), 
and it follows that an assignment perfected according to the Act 
confers no new rights on the assignee, but merely gives him a new 
way of enforcing his rights. 

Occasionally the subject-matter of a contract is such as to Exceptional 
rendor it not transferable oithor at law or in equity; as whore ^,|“ t b 8 i e not 
the contract involves personal skill or confidence, o.(j , a contract 
botweon an author and a publisher that tho one shall write and 
the other publish a book (a); or whore it may make a difference to 

((y) Sea King v. Hefei ui Co., [1896] («) Walker 7. Braifmd Hank, 12 

A 0.250. Q. B. D 511. 

’,») ToiUngton v. Magee, [1902] 2 (/) Bateman v. Hunt, [1901] 2 KB. 

K. B, 427 ; [1903] 1 K, B. 644. 530. 

(i) Daum v. O. IT. <S C. Rly., [1905] (y) Ante, p. 138. 

1 K. B. 260, 271 ; see May v. I am, 64 (i) Per Abinger, O.B., Gihoit 7 . Car- 

L. J, Q. B. 236 , Sum Co. i . Maritime lit then, 8 M. & W. 343 ; 58 R. R. 713 ; 

t'o., [1907] 1 K. B. 116. SUiem 7. Heunmq, IK U 168 , Ilob- 

It) Da 11 m v. (f. -Y <; V lily , sup. urn v. Dmmnmd, 2 B. & Ad. 303 , 36 
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tho parly on whom the obligation lies to which ol two persons ho 
is to discharge it (a); or where it relates to personal require- 
ments (6). 

In some cases an assignment is void as being against public 
policy. 

“ There are various cases in which public duties are concerned m 
which it may bo against public policy that the income arising for the 
performance of those duties should be assigned: and for this simple 
reason, because tho public is interested not only in the performance 
from time to time of the dutios, but also in the fit state of prepara- 
tion of the party having to perform them. Such is the reason in the 
cases of half -pay (c), where there is a sort of retainer and where tho 
payments which are made to officers from time to time are the means 
by which they, being liable to be called into public service, are 
enabled to keep themselves in a state of preparation for performing 
their dutios. ... So, also, where a pension or remuneration is 
given for a purposo which tends loss directly to the public benefit, as 
... the pension given to the Duke of Marlborough” (d). 

It is. hardly necessary to state that assignments prohibited 
by statute are absolutely void. For instance (e), dolorred pay or 
military reward payable to any officer or Boldier of tbo army, 
royal marines, and His Majesty’s Indian forces and tho .Royal 
Malta Fcucible Artillery, or any pension, allowance, or relief 
payable to any such officer or soldier, or bis widow, child, or 
othor relative, or to any person in respect of military sorvioe 
(with, certain exceptions (/)). Naval pensions payable to an 
officer in the navy, seaman, or marine, or to an officer’s widow, 
allowances from the compassionate fund, marine half-pay, pay- 
ments, &c. in respect of services in tbo navy and marines to a 
subordinate offioer, seaman or marine (g), pensions under the In- 


R R. 669; Griffith v. Tou.tr Co., [1897] 
1 Oh. 21. 

(а) Tolhunt v. Associated, §c, Co., 
[1902] 2 K. B. 860 ; [1903] A. 0. 414. 

(б) Kemp v. Jlmtilman, [1906] 2 
E. B. 604. 

(o) Flarty v. Odium, 3 T. R, 681 ; 
1 R. R. 791 ; Li dderdele v. Montrose, 4 
T. R. 248 ; 2 R. R. 376, and dis- 
tinguish Catew v. Cooper, 1 G-iff. 619. 
So tho pay o! a naval surgeon ; Apthorpe 
v. Jpihorpe, 12 P, D. 192. 

[d) Per Lord Langdale, M.R., Grenfell 


v. Mean of Tfindsm , 2 Beav. 649; 50 
R. R. 279. Soe Mans v. Marlborough, 
1 Swanst. 79 ; 63 R. R. 29. 

(c) Soe as to judicial salaries, Mlartij 
v. Odium, sup. 

(/) The Army Act, 1881 (44 & 43 
Yiot. o. 58), s, 141. See Lucas v. Ban is. 
18 Q,. B. D, 127 ; Ci owe v. Tnoe, 22 id. 
429. 

(q) The Naval and Marine Pay and 
Pensions Act, 1866 (28 & 29 Viet. o. 73), 
s. 4, as extended and amended by 47 A 
48 Viet. o. 44. 
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cumbente’ Resignation Act, 1871 ( h ), are inoapablo of being Chap. IX. 
assigned. • 

“ Maintenance ” is the maintaining of another person in his suit Maintenance, 
by one who has no valuable interest (i) in the matter, or an interest 
arising from relationship, or from the connection between the 
parties, e.g., as master and servant, or that which charity (i) 
gives to a man who assists a poor man whom he believes to be 
oppressed. “Champerty” is the maintaining of another in his Champerty, 
suit in consideration of receiving a Bhare of the proceeds. As 
being contrary to public policy they are common law offences, 
and also may be actionable WTongs, and agreements or assignments 
of that nature cannot be enforced (Ic ) . 


(A) 3i & 35 Viet. o. 44, as amended 
by 60 & 61 Viot. o. 23. Galhemle v, 
Smith , 1" Oh. D. 1. See Galhcrcale v. 
Smith, 7 Q. B. D. 626. Secus, as to an 
annuity granted to a retiring inoumbent 
under the Union of Benefices Aot, 1860 
(28 & 24 Yict. o. 142) ; MoBean y . Beane, 
30 Ch. D. 620 , or the salary of a chap- 
lain to a workhoiue ; Be Mwams, [1891] 
1 Q. B. 594. 


(») HoUenv. Thompson, [1907] 2 K.B. 
489 ; BrUtth, ije. Co. v. Itamon Co., 
[1908] 1 K. B. 1006. 

(I) BradltmghY. Nmi'degate, 1 1 Q, B. D. 
1 1 Same v. Jit mo, 17 id. 604; Guy v. 
Churchill , 40 Ch. D. 481 ; Alabaster v. 
Harness, [1896] 1 Q. B. 339; Bees y. 
Be Bernatdg, [1896] 2 Ch. 437 , Fitzroy 
y. Caic, [1905] 2 K. B. 384. See notes 
to Btjati y. Bowles, 1 W. & T. L. 0. 156 ; 
and 6 Law Quarterly, 1G9. 


G.P.P. 


10 
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CHAPTER X. 

POLICIES OP ASSURANCE. 

A policy of assurance is a contraot by which the assuror under- 
takes to pay a sum of money to thja assured on the liapponing of 
an event, or to indemnify him from the loss arising from the 
happening of the event. 

The consideration paid by the assured is called the premium, 
and is generally a sum of money paid down or payable annually 
until the event happens or the policy is allowed to lapse. The 
most important class of policies are those on life, on maritime 
risks, and against fire. 

It is the duty of a person seeking to effocL a policy of any 
nature to communicate to the assuror every material faot in 
his knowledge, and, if he docs not do so, the policy may he 
avoided by the assuror (tr). If any wilful misrepresentation of 
a material fact is made by the assured, the assuror may avoid the 
policy (b). 

The question whether a policy is liable to be avoided by a 
misstatement made by the assured of a material faot, which, 
though untrue, is not untrue to his knowledge, is one of some 
nioety, and probably must receive different answers in the oases 
of policies on life and policies of marine insurance respectively. 

Where the policy is on life, if it is a term of the oontraot that 
the statement is true, the policy is voidable if the statement is 
false (c). This is in accordance with the general rule as to avoid- 
ing contracts (d). On the other hand, any material misstatement, 


{a) Blaokbm n v. Vu/ois, 12 A. 0 531, 
Lwdenau v, De\bmough, 8 B. & 0. 586 ; 
Zondon Assurance y. Maned, 11 Oh. D. 
363. lost, p, 154. 

(b) Bitiherkrt v. blather, 1 T. R. 12 , 
1 R. R. 134. 


(i.) Anderson v. Fitzgeiuld, 4 H. L. 0. 
484 ; Macdonald v. law TJnm Co,, L. R. 
8 ft B. S28 ; Mamhcugh y. Mutual Co., 
72 L T. 140 ; Beggar y. Book Co., [1902] 
1 K. B. 516. 

(d) Leake on flontiaots, 275. 
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though innocent, renders a policy of marine insurance voidable, Chap. X. 
even where there is no express stipulation to that effect (e). 

Whatever is n,ecessary and essential to enable the assuror to Material 
determine what is the extent of the risk against whioh he fa6ta 
undertakes to insure, is a material f aot (/) . 

An insurance upon the property of an alien enemy during the Mjlin po% 
continuance of war is void as being oontrary to public policy (g). 

Policies on Life. 

A policy on lifo oontains a contract by the assuror (almost 
invariably a company) to pay a sum of money on the death of a 
specified person {h). The consideration is generally tho payment 
of an annual sum, called the premium, during the lifo assured; Premium, 
but occasionally the premiums are only payable during a certain 
number of years if tho assured should so long live, and sometimes, 
instead of premiums, a sum of money is paid down. Sometimes Bosun, 
the polioy provides that on the occurrence of certain events the, 
company will pay a share of the profits made by the company to 
the policy-holder either immediately on the happening of the 
event or on the death of the person assured; this sum of money 
is called a “ bonus.” Sometimes it is provided that instead of 
the bonus bemg paid it shall bo applied in reduction of the 
subsequent premiums. 

The ordinary form of a polioy on life provides, in consideration Tenns of 
of the firsL payment of the premium, for the payment of the sum poUor ' 
named in the policy if the person whose life is assured dies within 
a year, and for payment of tho same sum if ho dies after that date 
and the next premium is paid on the day appointed for payment 
of it, or within a limited number of days aftorwards, called "the 
days of grace” (i), and so on from year to year. Generally it 
also provides that tho paymont of the polioy moneys is to be 
made solely out of tho property of tho assuranoo society, and that 
no member oE tho society is to ho personally liable. 

(.) .Uidmoti 7 . Ftniflc Inituanet Co., (A) Bnlbij v. India Co., 15 

L. It. 7 C. P. 08 ; MtuimaU y. Irtaer, C B. 387, 2 Sm. L C. 271 ; Law y. 

1 Duug 2G0, London Co,, 1 K. A 7, 223 ; Ft yet y, 

(J ) JSaltt v. lieu iff , L. It. 2 Q. B, Mcy'iaml, 3 Ch. I). 685. 

605, per Cockburn, C J. See Seaton v. (j) See Stuait y. Frmmm, [1903] 1 
Bitmani, [1900] A. 0. 135. K. B. 57, Tvhere tho pieioium wan paid 

I a) Seojtmtonv. Bru fimtein Co. , [1902] aftei tkfi death of the assured, but within 
A. C. 531; Xi gel v. Ihxtdt, [1901] 2 the “ days of grace.” 

K B. 819 

10 (2) 
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Occasionally ike policy contains certain conditions, as, for 
instance, that if the person whose life is assured goes to a 
tropical country the premium is to ha increased. 

It hoing found that the making insurances on lives, or olkor 
events, wherein the assured had no interest, introduced a “ mis- 
chievous kind of gaming," in 1774 the statute 14 Geo. 3, o. 48, 
was passed. 

By this Aot all insurances (k) made upon lives or events in 
which the assured has no interest (J), or by way of gaining or 
wagering (m), are void; the name of the person interested therein 
must be inserted in the policy («); and no greater sum can be 
recovered from the assuror than the value of the interest of the 
assured at the time when the polioy was effected (o). The Aot 
docs not prevent persons effecting bond, fide insurances upon their 
own lives (p). It is not necessary for the assignee of a polioy 
to have any interest in the life assured (q). 

Where a polioy is void for want of insurable interest, the 
premiums paid cannot be recovered from the insurer (/•); unless 
both parties are not m pari ddioto, for instanoe whore the assured 
has been induced to effect the insurance by fraud, duress, or 
oppression (s). 

By “ interest " in the Act is meant pecuniary interest (t ) . But 
every man is presumed to have a peouniary interest in his own 
life, and therefore when an executor sues on a policy effected on 
the life of and by his testator, he is not bound to show what 
reason the testator had for making the insuranoa (u). And a 
policy may be effected on A.’s life by B. in trust for A. if both 
names appear in the policy (a). 

A oreditor has an insurable interest in his debtor’s life to the 


(1) This Aot does not apply to marine 
insurances ; s 4. See 28 Geo 3, o. 56, 
repealed as to aaiine insurances by 
6 Ed. 7, o. 41. 

(2) Bafo'i £ y. Zymtrr, 1 0 B. & 0. 724 j 
34 R, R 653 , Etbdm y, West, 3 B & S. 
579; Bmnes v London Go., [1802] 
1 ft B. 864; Earn y Pearl Go,, [1904] 
1 K B. 558 

(j») See Cathll v. Caiklm Go., [1803] 
1 Q. B. 256 , and the notes to Godsatt v. 
Holders, 2 8m. L 0 278 

(») Modem y. Obaenet Go., 8 E. & B 
40 , Burns y. Bignold, L R 4 ft. B 622 , 
ShMmg V. Accidental Go., 2 H. & N. 42. 


(o) Dolby y. India Go., 15 0 B. 391 ; 
2 Sm L 0 271, 292. 

(p) See Wmwt ight y. Aland, 1 M. & 
W. 32 , 46 R R. 262. 

(?) Ashley y. Ashley, 3 Sim. 149 ; 38 
R R 139. 

(») Howard y Refuge Society, 64 L. T. 
644, 

(j) Em mv Pearl Co , my. 

• (t) Ealfoid y. Kymet, 10 B. & 0. 724 ; 
34 R. R 553. 

(«) D'amwnghtv. Aland, 1 M &Rob. 
481 , 1 AC. A W 32, 46 R. R. 262. 

(a) Collett y. Eat i mi, 9 Hue, 176 
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amount of his debt, and the policy remains valid though the debt Chap. X. 
may be paid off in the debtor’s lifetime (y). 


A husband has an insurable interest in the life of his wife (2), 
and a wife in the life of her husband (a), a surety in the Me of 
his principal (b); and one of two joint obligors in a bond in the 
lifo of the other (c). 

A creditor can only recover the amount of his insurable interest 
in his debtor’s life, and accordingly if he effects several policies, 
the recovery on one policy is pro tanto a bar to recovery on the 
others (d). 

Sometimes the policy is expressed to bo “indisputable M ; such Indisputable 
a policy can be disputed only on the ground of fraud (e). polioy ' 

If the assured dies by the hands of justice (/), or if he commits Suioido. 
felo de se (g), the policy is absolutely void, but thiB is not the ease 
if he commits suicide while of unsound mind (A); but when the 
policy contains a condition that it shall be void if the person whose 
lifo is assured commits suicide, it is void if he commits suioide 
while of unsound mind (i). 

The personal representatives of a man who has insured his life Death by 
for tho benefit of his wife con reoover on the policy although the fcIonr 
death has been caused by the felonious act of the wife; in such 
case the money will belong to the estate, and will not be held upon 
trust for the wife (fe). 

Sometimes a stranger to, or part owner of, a policy, who pays Lien for 
the premiums necessary to keep up the policy, acquires a lien on P ramiuma - 
the policy or its proceeds for the amount so paid (Z). 

A polioy of life insurance is a chose in action, and therefore it Assignment 

of policy. 


(y) Dalby v. India Amiance Co., 15 
0. B 365 Ab to tho method of esti- 
mating the insurable interest, see Lm 
V, London Co., 1 K & J. 223. 

(s) 0> ifflth y. Fleming, [1909] 1 K, B. 
805 

(#} Used v. Royal Tx change, Peake, 
Add Oa. 70. 

(4) lex y. Minton, 6 De G, M. & G- 
823. 

(e) Stanford v. Saunders, 25 W. R. 
650. 

(d) Mebdcn y. West, 3 B. & S. 570. 

(«} See, as to the effect of a prospeotus 
stating that the policies axe indisputable, 


Woody. Dmitris, 11 Exoh. 493; Wheel- 
ton y. Mm duty, 8 E, & B. 202, 272. 

(/) Amicable Society y. Holland, 4 Bli. 
N S. 194. 

(g) Per Lord Mansfield, Tyne y. 
Tlelcher, Cowp. 669. 

(A) Morn v Anglo- Australian Co., 7 
Jur. N. S. 873, 30 L. J, Oh 511. 

(*) Clift y. Sehwate, 3 O. B 437; 
White y. British Umpire Co , 7 E<j. 394. 

(A) Cleaver r. Mutual Assoc., [1892] 
1 Q. B. 147. 

(1J Be Beetle, 23 Oh. D. 652 , Tahley, 
Scottish Co., 34 Id. 234 , Be Wmhclsca , 
39 Id. 168. 
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was formerly assignable in equity only; it is now assignable at 
law, so that the assignee can sue in bis own name (m). 

Under the Married Women’s Property Act, 1882 (»), a married 
woman may, by virtue of the power of making contracts theroin 
conferred upon her, effect a policy upon her own life, or the life 
of her husband, for her separate use. The Act (n) also contains a 
provision enabling a husband or wife to effect a policy on his or 
her own life by way of settlement for the benefit of the wife, or 
husband, or children of the assured. If the policy is for the 
benefit of wife and children, it seems that they all take as joint 
tenants (o). The assured may by the policy, or by any memoran- 
dum under his or her hand, appoint trustees, and make provision 
for Lho appointment of new trustees, and for the investment of 
the money? payable under any suoh policy. 

Marine Insurance (p). 

Tho law relating to marine insurance is now codified by the 
Marino Insurance Aot, 1S06 (q). The insurers are generally 
called underwriters, owing to the practice of lhair subscribing 
their names to the polioy. A contract of marine insurance is one 
by which the insurer, in consideration of a premium, undertakes 
to indemnify the assured, in the manner and to the extent agreed, 
against losses incident to marine adventure (r); and every lawful 
marine adventure may be the Bubjeot of suoh a oontraot (s). 

Where the premium, or additional premium, is not fixed, but 
is to he such as may be arranged, and an arrangement is not mado, 
a reasonable premium is payable (t ) . Unless otherwise agreed, 
the duty to pay the premium and the duty to issue the policy are 
concurrent conditions, and the insurer is not bound to issue the 
policy until payment or tender of the premium (m). 

The whole or part of the premium may be returnable, either in 
pursuance of a stipulation in the polioy, or because of a total 
failuro of consideration or a failure of an apportionable part of 


[m) Ante , p. 140. 

(m) 45 & 46 Viet. o. 75, s. 11. See 
Griffith v. Fleming , [1906] 1 K. 33. 805 ; 
Re Parker, [1906] 1 Oh. 526, 

(o) Re Seytan, 34 Oh. D. 511; Re 
Davies, [1892] 1 Oh. 90 ; Re Rioiene, 
[1903] 1 Ch. 188 ; Rc Griffith, id. 739. 


(p) See Arnould on Marine Insir- 
anoe ; 1 Maude & Pollook, 438 et seij 
[<t) 6 Ed. 7, o. 41. 

(r) S. 1. 

W S. 3 (1). 

[i t ) S. 31. 

(«) S. 52. See ante, p. 146. 
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the consideration (%). In such a case the assured may 1 Mover Ohap. X. 
the premium from the insurer, or retain it il not already paid (y). 

There is a maritime adventure when a ship, goods, freight, or Maritime 
security lor advances, are exposed to, or liability to a third party 
may be incurred by reason of, maritime perils (z) “ Maritime 

perils ’’ moan perils of the seas (a), fire, war, pirates, rovers, 
thieves, captures, seizures, restraints and detainment of princes 
and peoplos, jettisons, barratry ( b ), and other like perils ( s ). 

Evory oontract of marine insurance by way of gaming or wager- Gaming or 
ing is void (c); and it is deemed to be such a contract whore tho 
assured 1ms not, and tho oontract is ontorod into with no expecta- 
tion of acquiring, an insurable interest, or where tho policy ie 
made “ interest or no interest" or “without further proof of 
interest than tho policy itself” or “without benefit of salvage to 
the insurer” (d). A person has an insurable interest who is in- Rmurable 
terested in a marine adventure (e), for instance, where he stands m “ ' 
in any legal or equitable relation to the adventure, or lo any 
insurable property at risk therein, in consequence of which he 
may benefit In the safoty or he prejudiced by the loss or detention 
of insurable property (/). Tho interest must exist at the time of of 
the loss, though it need not exist at the time when the insurance 
is effeoted (fir); but, if the insurance iB “lost or not lost,” the 
assured may recover though he may not have acquired his interest 
until after the loss, unless at time of effecting the insurance he 
knew of the loss and tho insurer did not ( h ). Whore the assured 
has no interest at the time of the loss, he cannot acquire an interest 
by any act or election after he knows of the loss (*). 

In particular, the statute provides that there is an insurable instances, 
interest in the following cases: — A defeasible (7c), contingent (fc), 
or partial interest (l), is insurable. An insurer can reinsure (m). 


(-< i Ha. Sri, SI. 3 . SI ( 3 ) gives M'voral 
example' of i .it.es in which the pieuuum 
iB or is not returnable. 

(it) 8. 82. 

(=) B. 3 (2). 

(a) See Xtu hj v. diced, 1 W. 331. UG. 

(4) Barratry is every species of fraud 
or knavery committed by the master or 
drew to the prejudice of the assured. 
See Eai It v. Smcmfl, 8 East, 134; 9 
R. R. 386. 

(«) 3. 4 (1). TheBe provisions are 
substituted for those of 19 Geo. 2, c. 37, 
which is repealed. 


W S. 4 (2). 

W 5 (1). 

(/) S. 5 (2). Sco Iucer,a v. Ciatofoid, 

2 B. & r. N. R. 269 ; 6 R. R. 623 ; 

Mm an v. Vztelli, [1905] 2 K. B. 655. 

(y) S. 6 (1). Mini v. Wilkimon, 2 
Taunt. 237; 11R. R. 551, Loner Jibuti 
Atsoe. v. Sedgwick, [1899] 1 Q. B. 179. 

(A) S, 6 (l). Sutherland v, Pratt, 11 
M. & W. 296. \ 

W s.6(2). \ 

(4) S. 7. 

(0 s. 8. 

(«) S. 9. 
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“Honour” 

polities. 


Criminal 
off once to 
effeot 
gambling 
polities. 


Quantum of 
interest; 

mortgagor 
and mort- 
gagee ; 
insurance on 
behalf of 
others 
interested. 


Assignment 


The leader of money on bottomry or respondentia, in respect of 
the loan (»), the master and orew of a ship, in rospeot of wagos (o), 
a person who pays freight in advance in so far as the freight is 
not ropayable in case of loss, all have an insurable interest (p). 

Insurances on foreign ships, or made by or for the owners of 
privateers, or on merchandises or effects from any place in Europe 
or Amerioa in the possession of the CrownB of Spain or Portugal, 
were excepted from the Act of 1745 (g); the Aot of 1906 is not 
so limited, but applies to every marine insurance, and declares all 
wager policies without exception to be void. 

Gaming policies made in contravention of the provisions of this 
and the earlier Act of 1745 are called “ honour ” polioies (r). 

For the purpose of proventing tho making of these “ honour 
polioies,” the Marine Insurance Aot, 1909 (s), was passed, which 
makes it a criminal offenco, (1) for any person to effect a contract 
of marine insurance unless he has an interest in the thing insured 
or an expectation of acquiring such an interest, and (2) for any 
person in tho employment of the owner of a ship, not being a 
part owner, to effect a oontraet of marine insuranoe in relation 
to tho ship, which is made “ interest or no interest," or “ without 
further proof of interest than the policy itself,” or “without 
benefit of salvage to the insurer,” or subject to any like term. 

When the subject-matter insured is mortgaged, the mortgagor 
has an insurable interest in the full value, and the mortgagee in 
respect of the amount payable under the mortgage (f) . A mort- 
gagee, consignee, or other person having an interest in the pro- 
perty insured, may insure on behalf and for the benefit of other 
persons interested as well as for his own benefit (u ) . The owner 
has an insurable interest in respect of the full value of the pro- 
perty, although some third person is liable to indemnify him in 
caso of loss («). 

If the assured assigns or parts with his interest in the proporty 
insured, ho docs not thereby transfer to the assignee his rights 
under the policy, unless there he an express or implied agre emen t 
to that effeot (a:), except where there is a transmission of interest 

(»)S.10, («) 9 Ed. V, 0 . 12 . 

( 0 ) s. 11. (<) Aot of 1906, s. 14 (1). 

(j>) 8. 12. («} 8. 14 (2). See Boston Co, y. British 

{q) 19 Geo. 2, o. 37, 88. 2, 3. Ins, Co., [1906] A, 0. S36, 

(r) See BoMiekt. Indemnity Co., [1805] [v] S. 14(3), 

2 Q. B. 380 ; Arnould, seota. 3U et seq, (*) g, is. 
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by operation of law (y) . The policy itself may always be Chap. X. 
assigned, unless it contains terms oxprossly prohibiting assign- ^ ^ 

ment, and the assignee of the beneficial interest may sue thereon of polioy. 
in his own name (2). It may be assigned by indorsement or in 
other customary manner (a); and oithor before or after loss (b). 

Where, however, the assured has lost or parted with all his in- 
terest in the thing insured, he cannot assign the polioy exoept 
in pursuance of a previous agreement to assign (c) . 

A contraol of marine insurance is a oontract by tho insurers, Value 

u insured 

or “ underwriters,” to indemnify tho assured (d) . But this state- 
ment must be taken with tho qualification that tho parties may 
agreo, in the policy, in estimating the value of the thing in- 
sured, so that on a total loss tho assured is entitlod to reoeive that 
amount, bo it more or less than the true value of the thing (e). 

A policy in which the value of the thing insured is agreed and 
stated is a “valued” policy (f), and the value agreed upon is, “Valued” 
in the absence of fraud, conclusive between the parties if the polIt>r ' 
thing insured is totally or partially lost (3); but, although the 
valuation is conclusive for the purposes of the contract, it is not 
so for purposes collateral to it, as, for instance, where by reason 
of an Act of the Legislature of a foreign State the assured is 
entitled to some additional indemnity (A), A polioy in which " Op® ” 
the value is not stated is an “open" or “unvalued" policy, end 
in case of loss the value must be proved (i ) ; the Act of 1906 
contains rules for ascertaining that value (fc). There is a third 
kind of policy which is called a “ floating polioy” (l). It is a "Moating 
policy which describes the insurance in general terms, and leaves policy ' 
the name of the ship and other particulars to be defined by sub- 
sequent declaration (J). , 

Tho Marine Insurance Aot, 1906, gives an optional form of Form and 
policy (m) ; and, subject to the provisions of the Aot and the 
context of the polioy, states rules for the construction of the terms 
and expressions used in that or othor like form of polioy (m) . 


M a. u. 

(s) S. 50. Anlt, p. 141. 

(a) 3. 50 (3). 

(i) S. 50 (1). 

(e) S. fit. 

W s- 1. 

(«} S. 18. living v. Manning, l 
H. L. C. 307, 

(/) S- 27. 


(g) S. 27 (3). Foihei v. Asphalt, 18 
East, 328 ; The Main, [1894] P. 320. 

(5) Jlurnand v. Jlixlecamchi, 7 App. 
Cm. 333, 

(») 8. 28. 

(A) S. 16. 

(<) S. 29. 

(m) 8. 30 ; Scihod. I. This form, and 



154 


TEE MODERN LAW OF PERSONAL PROPERTY. 


Chap. X. 

Indemnity, 


Double 

insurance. 


Utmost 
good faith 
required. 

Disclosure of 
material foots. 


A marino policy is a contract of indemnity; and “ the general 
rule oi law is that, where there is a contract of indemnity (it 
matteis not whether it is a marine polioy, or a polioy against 
Are on land, or any other contraot of indemnity) and a loss 
happens, anyLhing which reduces or diminishes that loss reduces 
or diminishes tho amount which the indemnifler is bound to pay; 
and, if the indemnitor has already paid it, then, if anything 
which diminishes the loss comes into the hands of the person to 
whom he has paid it, it booomos an equity that the person whoi 
has already paid the full indemnity is entitled to be recouped 
by having that amount back” (w). The contract “means that 
the assured, in case of a loss against which the polioy has been 
made, shall be fully indemnified, but shall never bo more than 
fully indemnified. That is the fundamental principle of insur- 
ance” (o). If, therefore, the assured has effected several polioies 
on the same ship or cargo, he cannot reoovor m all more than the 
amount of his loss, or the "valued" amount, as the case may 
he (p). He can proceed on any one of the policies and leave the 
insurer who pays to recover contribution from the other in- 
surers ( q ) . 

A contract of marine insurance is a contraot based upon the 
utmost good faith, and, if that be not observed by either party, 
the contract may be avoided by the other (r). The assured must 
disclose to the insurer, before the contract is oonoluded, every 
material circumstance which he knows, and he is deemed to know 
every circumstance which, in the ordinary course of business, 
ought to be known by him. If such disclosure is not made, the 
insurer may avoid the contract (s), The Act gives particular 
instances of what is material, and what need not be disolosod 
in the absence of inquiry (t). An agent aoting for the assured 
must make the same disclosure as his principal would have had 
to make (u) . 


tho rules, are set out m the Appen- 
dix, p. 166. 

(it) Burnand v. Bodocannchi, tup., per 
Lord Bkokburn, p. 339. 

(o) Grutellain v. Prutm, 11 Q. B. D. 
38G, per Brett, L. J. 

(p) 3. 32. Irvmg v. Bishardtcn, 1 
M. & Rob. 163; 36 R. R. 611; North 
of England Go. v. Armstrong, L R. 5 


ft. B. 211. 

(?) S. 80. Newby y. Seed, 1 W- Bl. 
116. 

(»•) S. 17. Ante, p. 116. 

(») S. 18 (1). Thames, Intmanee 
Go. y. Gmftnd Co,, [1911] A. 0. 629. 

M S- 18 (2), (3), (1), (5). 

(«) S. 19. Thames, $ 0 . Insurance Co. 
v. G unfold Co , sup. 
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Every material representation (x), either as to a matter of fact 
or of expectation or belief, made by the assured or his agent to 
the insurer during the negotiations for the contract, and before 
it is concluded, must be true, or tho insurer may avoid the con- 
tract^). A representation is material ■which -would influence 
the judgment of a prudent insurer in fixing the premium or 
deciding whether he will take the risk ( 2 ). A representation as 
to a matter of foot is true if it is substantially correct, that le, 
if the difference between what is represented and what is actually 
correct would not be considered material by a prudent in- 
surer (a); and os to a matter of expectation or belief, if it is 
made in good faith (5). A representation may he corrected or 
withdrawn before conclusion of the oontraot(c). It is always 
a question of fact whether a particular representation is 
material (d) . 

The contract is deemed to he conoluded when the insurer accepts 
the proposal of the assured, whether the policy is then issued or 
not; and, for the purpose of showing when the proposal was 
acoepted, reference may he made to the “ slip ” or covering note, 
which is a memorandum of an intended policy, initialled by the 
underwriters (e). 

The Stamp Act, 1891, enaols that a “ contract for sea insur- 
ance shall not he valid unless expressed in a policy of sea in- 
surance,” and that a policy of sea insurance shall not he valid 
unless it specifies the particular risk or adventure, the names of 
the subscribers or underwriters, and the sum or sums insured, 
and is made for a period not exceeding twelve months (f). 

The Act of 1906 provides that a “contract of marine insur- 
ance is inadmissible in evidence unless it is embodied in a marine 
policy in aooordance with this Act” (g), and that “a marine 
policy must specify" the name of the assured or his agent, the 
subject-matter and the risk, the voyage or period of time, or 


Ohap X. 

Represen- 

tations. 


Conclusion 
of contract. 


The “dip.” 


Form and 
contents of 
policy; 


Stamp Act, 
1891; 

Marine 
Insurance 
Act, 1900 ; 


(a) As to misrepresentation, see ante, 
p. 67. 

{y) S. 20 (1) (3). Ddmrdi v. Footner, 
1 Camp. 530 ; Damon v. Attij, 7 East, 
867 ; Debit y, Burnett, 1 B. & S. 877 ; 
3 id. 761. 

( z ) a. 20 (2). 

(a) S. 20 (4). 

( 4 ) 8 . 20 ( 3 ). 


(e) S. 20 (6). 

(d) S. 20 (7). 

(e) Su. 21, 89. See Lisfunan v. Suit- 
time Co., L, B, 10 C. P. 179. 

{/) 54 & 56 Viet. o. 39, ss. 91-97. 
Some Co. y, Smith, [1898] 2 Q. B. 351 ; 
Genfmthmgt, §c. y. Da Cotta, [1911] 1 
K. B. 137. 

is) 8. 22 . 
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Chap. X. 


difleianoee 
between the 
two Acts. 


“ Voyage ” 
and “ time " 
polioies, 


The voyage. 


Change ol 
voyage. 

Deviation. 


Delay. 


both, tko amount insured, and the names of the insurers ( h ). It 
would seem that these two enactments do not cover' quite the 
same ground; and any insurance which oomes within the former 
Act will he void for non-compliance with its requirements, while 
any insurance which does not oome within the former Act, but 
does come within the latter Act, will only be “inadmissible in 
evidence” if it does not comply with its requirements. It is 
expressly provided that the Act of 1906 shall not affect the pro- 
visions of the Act of 1891 (i). 

Where the contract is to insure the thing “at and from,” or 
from one place to another, the policy is called a “voyage 
policy” (7c) ; and if for a definite poriod of time, it is called a 
“time policy” (7c) . A contract for both voyage and time may 
ho included in the same policy (l), as, for instance, “from Dover 
to Calais and back for a year,” which is called a “mixed 
policy” (7). A time policy made for more than one year is in- 
valid; but a “continuation clause” may be inserted (m). 

In the case of a policy for a voyage “ at and from ” or “ from ” 
a particular place, it is not necessary that the Bhip should he at 
that place whon the contract is concluded, but it is an implied 
condition that the adventure shall commence within a reasonable 
time, and that, if it does not so commence, the insurer may avoid 
the contract (n). If the place of departure (o) or the destina- 
tion (p) is specified, and the vessel sails from some other place 
or for some other destination, the risk does not attach. When, 
after the commencement of the risk, the voyage is changed (q), 
or there is a deviation (r) without lawful excuse (s), the insurer 
is discharged from liability from the time of the ohange or devia- 
tion, and if the adventure is not prosecuted throughout with 
reasonable despatch, and there is no lawful exouse (s), the in- 
sum' is discharged from the time when the delay became un- 
reasonable (t). 


(A) S. 23. 
tt S. 91 (1). 

(A) S. 26 (1). 

(i) S. 26 (1). See Gambles v, Manns 
Co, of Bombay, 1 Ex. D. 8. 

(wi) S. 26 (2). Stamp Ant, 1891, 9. 93 ; 
Einance Ant, 1901, s. 11. See Royal 
Exchange Assur, dorp. v. Sjtfonakrmgs, 
[1902] 2 K.B. 384. 


(») S. 42. Lwabtev, Wilson, 1 Dong. 
291. 


(«) S. 43. 

(p) S, 44. 

(}) S. 46. 

(rj Ss. 46, 47. 

(e) S. 49. 

(ij S. 48, Palmer v. Marshall, 8 Bing. 
317 i Mantune Go. v. Steams, [1901] 2 
K, B. 912. 
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If the insurance is for a particular voyage, the risk does not Chap. X. 
attach until that voyage is commenced (u); if it is “from.” a 
port, the risk does not attach until the ship sails, but if it is “ at 
and from" the ship is protected while in the port (a;), If the 
voyage is to a oountry generally, it terminates on the arrival at 
any port in that country; if to a named port, it terminates on the 
mooring of the ship at the port in the usual place for the discharge 
of cargo (y). In the case of a time policy the risk attaches from 
the time mentioned in the policy. 

The term “warranty," as used with reference to marine insur- “Warranty.” 
ance, bears a meaning different from that whioh it boars in a 
contract for sale ( 2 ). In a marine policy “warranty" means an 
undertaking by the assured that some particular thing shall or 
shall not be done, or that some condition shall be fulfilled, or an 
affirmation or denial of the existence of a particular state of 
facts (a) . It may he either express or implied (5) ; and it is a 
condition whioh must he exactly complied with, otherwise the 
insurer is discharged from liability (c). 

In a voyage policy, but not in a time policy, there is an implied Sea r j Jlinea8 
warranty that the vessel shall he seaworthy at the commencement 
of the risk (d); and, in the oase of a time policy, the insurer is 
not liable for any loss attributable to unseaworthiness, if with the 
privity of the assured the ship is sent to Bea in an unscaworthy 
state (e). A ship is seaworthy when she is reasonably fit in all 
respeots to encounter the ordinary perils of the seas of the adven- 
ture insured (/). 

The assured generally employs a brokor to effect the policy, Broker, 
amd in that oase, unless otherwise agreod, the broker is directly 
responsible to the insurer for the premium and the insurer to the 


(u) Simon v. StigmoK, [1893] I Q. B. 
303. 

( 1 ) JIaugUm y. Dmptte Co., L. It, 1 
Ex. 200 ; 27 is Copnmm, [1896] P. 237 ; 
Hydurm Co. t. Indemnity Co., [1895] 1 
Q. B. 600. 

(g) Stout v. Marne Co,, 1 Ex. D, 81 ; 
Camden v. Cou ley, 1 W. Bl. 417. 

(s) Ante, p. 69. 

(а) 8. 33 (1), as. 34—41. See notes 
to Dixon v Sadler, and Woolridge y. 
Boyiell, Tudor's L. C. Merc. Law, 136. 

(б) 8a. 33 (2), 35. 


(e) 8, 33 (3). As to return of pre- 
miums where the insurer is not liable, 
see Tyne y. Fletcher, Tudor’s L. O. 
Mere. Law, 266. 

(el] Ss 39, 40. Guenoch Co. 7 . Mari- 
time Co , [1903] 2 K. B. 067. 

fe) S. 39 (5). Gibon y. Small, 4 
H. L. C. 363 ; Dudgeon y. PemhoU, 2 
App. Can 231 ; Tkompion y. Sapper, 6 
E. & B, 172. 

(/) S 39 (41. Eidley v. Pinkney, 
[1892] 1 Q B. 64 ; Rathhone 7 . Helm, 
[1903] l E.B. 378. Post, p,4fil, note(r). 
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Losses, 


Partial loss. 


Actual 
total loss 


Constructive 
total loss. 


Abandon. 

mant. 

Notice. 


assured lor the amount payable for losses or return of premium (g) . 
The broker has, unless otherwise agreed, as against the assured, a 
lien upon the policy for the amount of the premium and his 
charges (h ) ; and, if he has dealt with the person who employs 
him as a principal, his lien extends to the general balance due to 
him from that person on any insurance aocount ( h ). If the policy 
effected by a broker acknowledges the receipt of premium, it is 
conclusive as betweon the insurer and assured, in the absence of 
fraud, hut not as betweon the insurer and broker (i). 

Unless the policy otherwise provides, the insurer is liable for 
any loss proximately caused by a poril insured against, but nob 
for any loss which is not so proximately caused (7c). He is not 
liable for any loss atlributable to the wilful misconduct of the 
assurod, but he is liable for loss proximately caused by a peril 
insured against, even though the loss would not have happened but 
for the misconcluot or negligence of the master or crew, unless the 
policy otherwise provides ( l ). 

A loss may be either total or partial (m). Any loss other than 
a total loss is a partial loss (m) . A total loss may be either actual 
or constructive (m). An actual total loss is where the thing in- 
sured is destroyed, or so damaged as to cease to be a thing of thB 
kind insured, or where the assured is irretrievably deprived 
thereof (»). 

A constructive total loss is where the thing insured is reason- 
ably abandoned on acoount of its actual total loss appearing to be 
unavoidable, or because it could not be presorvod from actual total 
loss without an expenditure which would exceed its value when 
the expenditure had been incurred ( o ). In such a case the assured 
may either treat the loss as partial, or abandon the thing to the 
insurer and treat the loss as an actual total loss (p). The assured 
must generally give notice of abandonment to the insurer when 


iq) S. 33 (1,. Jlllhllll V. J'ltV’l, 6 
EiiS 287 , IB R. R. 873 ; F, un r. 
Mtrhn, 10 B. & C. 3-10; 34 R R 1)2, 
Union w Co. v. MttchmW Co., [1897] 
2 Q. B. 93. 

(A) S. 53 (2). Anli, p, 11. Clue v. 
Smith, 5 Taunt, 56. 

(1) S. 54. 

(A) S 55. This section gives examples 
of looses for which the insuier is, and is 
not, liable. 

(2) S. 56 (2) (a) See Small v. United 


Kingdom Aiioc., [1897] 2 Q- B. 811 j 
Ti mder v. names Asioc., [1898] 2 Q. B. 
114. 

[in) S. 5G. 

(») Ss 67, 58, 59. 

(o) S. GO, which f rives examples, Sco 
ItUnmaie Co. v. M«e> fd», [1898] A. 0 
693; (foil v tCUhi i s, 2 Burr. 68), 
Allen -v . fin quit, 8 B. & 0 361 , 32 R. R. 
483 , Angel v. hlerchauti' Co , [1903] 1 
K. B. 811. 

(/') 8 - 81 . 
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he electa to abandon the thing insured; otherwise the loss can only Chap. X. 
be treated as partial (q). Upon abandonment the insurer is ea- 
titled to all the interest and rights of the assured in the thing 
insured (r). 

By adjustment is meant the settlement in case of loss between Adjustment 
the assured and the insurers of the amount to be paid by each 
insurer. The sum which the assured can recover in respect of a Measmo of 
loss is called the “ measure of indemnity ” (s). indemnity.^ 

Tho policy generally oontains what is called the “suing and « Suing and 
labouring clause,” which provides that, in caso of loss or mis- ^“ rm ® 
fortune, tho assurod may “ sue, labour and travel ” for tho defence 
or recover j of tho ship or goods without prejudice to tho insur- 
ance, and that the insurers will contribute to the expenses (f). 

This engagement is supplementary to tho contract of insuranoe, 
and the insurer may recover these expenses, although he has been 
paid for a total loss (u). 


The policy invariably contains the “ memorandum,” which pro- 
vides that: — 


“ Memo- 
randum.” 


(1) Specified goods arc “ warranted free from average, unless 

general, or the ship bo stranded." 

(2) Othei specified goods are warranted free from average under 

5 per cent. 

(3) All other goods, and also the ship and freight, are war- 

ranted free from average under 3 per cent., unless 
general, or the ship be stranded (jc) . 


When the insurer pays for a total loss, he is entitled to all the Subrogation 
assuied’s interest in and rights and remedies in. respect of tho ofinsurer - 
thing insured (y); and if ho pays for a partial loss he is sub- 
rogated to all rights and romodies of the assured in respect of the 
thing insured, but he acquires no title to tho tiling ( 2 ) , 

When one person in good faith effects a oontraot of marine Ratification 

by principal 

— oi oontraot 


(?) S. 62. 

fr) 8. 63. The lied tin, [1866] P. 20. 
(i) S. 07. Ss. 08—77 contain rules 
for asceitainmg tho measure of indem- 
nity in different ram See leiui v. 
Jim/.' i, Tudor L. U. Slew. Law, 2 It. 

(i) See Kvhlm v. L’mpiie Co., L R. 2 
■C. P. 357 ; Mi i/i) r. Stlh, 1 0. P, D. 
358 ; Ounaid Co, v. Marten, [1003] 2 


II. R. .Ill ; (Jimm y Mama, [IK) 1J l 
K. B. 87. 

(»; S 78. 

(i) See Form, p, tin. As to 
general and particular a\ rnige, see uuti , 
p. 128. 

(y) s. 79 II). 

(z) S 79 (2). 
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made on. 
hie behalf. 


Pohoies of Are 
assurance. 


Contrasts of 
indemnity. 


Insurable 

interest. 


Ratification 
of contract 
after loss. 


insurance on behalf of another, that other person may ratify tho 
contract even after ho is aware of a los3 (a) . 


Fire Assurance. 

Policies of fire assurance “are not, in the nature of them, 
assignable, nor intended to be assigned, from one person to 
another, without the consent of the office ” (6), nor have they been 
made assignable by statute. Upon a sale of the property insured, 
no interest in tho policy or insurance moneys passes to the pur- 
chaser unless it has been so agreed (e). 

They are contracts of indemnity, the assuror engaging to make 
good, within certain limited amounts, tho losses sustained by the 
assured in their buildings and effects (d) . And it follows, as in 
other contraots of indomnity, that, upon payment of the amount 
of the loss, the assuror is entitled to he put in the plaoe of the 
assured, and to succeed to all the ways and means by which the 
assured might have protected himself against or reimbursed him- 
self for tho loss (e). Therefore, after a contract for sale of pro- 
perty insured under which the purchaser is not entitled to the 
benefit of the insurance, the vendor, if he is paid the full pur- 
chuso-money without abatement, cannot also recover or retain the 
insurance money, for he has suffered no loss (/). And, as in all 
eases of assurance, whether on lives, ships, or other things, the 
assuror must be informed by tbe party effocting the assurance 
of all material facts affeoting the subject-matter (g). 

It is neoessary that the party insuring should have an interest 
or property at the time of insuring, and at the time the fire 
happens (h). 

When a contract of fire insurance is made by one person on 
behalf of another without authority, the person on whose behalf 


(s) S. 86, See Button Co. y. lit itiah 
Co., [1906] A. 0. 336. 

(3) Lynch r. Balcell, 4 Bro. P. 0. 431 ; 
quoted by Lord Hardwioke in Sadlets' 
Co. y. Badcock, 2 Atk 667. 

(«) Raynor y. Pieston, 18 Ch. D. 1. 

(<j) Balky y. India, Asmrame Co., 
16 0. B. 387, par Parke, B. See ante, 

p. 116, 

(*} Darrell y. TibUtte, 6 Q. B. D. 660 ; 
per Cairns, L. C., Smpttm t. Thomson, 


3 App. Cas. 284 , West of England Co. v. 
Isaacs, [1897] 1 Q. B, 226 ; Phm ju Co. 
v, Spooner, [1905] 2 K, B. 763 ; ante, 
p. 164. 

(/) Cmtellain y, Preston, 11 Q. B. D. 
380. 

(g) Zvtienau v. Besborough, 8 B. & C. 
686. Ante, p. 146. 

(A) Sadlers’ Co, v. Sadeoeh, 2 Atk. 665 , 
JRaynery. Preston, 18 Ch. D. 1, 7. And 
see 14 Geo. 3, o. 48, ante, p. 148. 



POLICIES OF ASSURANCE. 


161 


it i\as made cannot, as in the caso of marine insurance (*), ratify Chap. X, 
the contract after he is aware of a loss (?c) . " 

In 1774 the statute 14 Geo. 3, c. 78 (l), was passed, which, in Re-iustate- 
caso of fires withm the City of London and certain other limits, 
onabled and required the assurors to expend the insurance money insured, 
upon the property upon request by any person intorosted in the 
property or upon suspicion of arson. It has been held that thoso 
provisions aronot confined to property withm the places mentioned, 
in the Act, hut aro of genoral application (m). This section does 
not apply to insurances of chattels (»). 

(i) Ante, p. 139. ( m ) Ex p. Goreley, 4 Da G. J. & S. 

(/.) Gtotci' v. Mathnu, [1910] i K. B, 477. But soo Westminster Ins Office 
401. Glasgow, $e. Sac , 13 App. Cas. 099 

(7) S. 83. {«) Zee i v Whitelcy^ 2 Eq. 143. 


G.P.P. 


11 
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Chap. XI. J 

Debt must 
be ascertained 
sum— and 
due. 


Contract to 
lend money. 


Equitable 

debts. 


CHAPTER XI. 

DEBTS— GUARANTEES. 

Debts. 

A debt is an ascertained sum of money due from one person to 
another. As a debt must bo an ascertained sum, damages that 
may be recovered in an action are not a debt until thoir amount is 
ascertained by judgment (a). As the money must be due , rent, or- 
tho gale of an annuity, is not a debt till it becomes duo (b). But 
a debt is not the less a debt because the payment is deferred unLil 
the happening of an event which must happen (e). On the other 
hand, a oontract to pay a certain sum of money on the happening 
of an event which may never happen does not create a debt unless 
and until the event happens (d) . A liability of this nature is 
sometimes called a contingent dobl. A contract to lend money 
does not create a debt, and if the money is not lent the intended 
borrowor is only entitled to damages for the actual loss caused 
by the breach of contract (e); but a contract with a Limited com- 
pany to take up and pay for any debentures of a company may 
be enf orcod by specific performance (/) . 

An “ oquitable debt ” is a liquidated sum of money owing in 
equity from one person to another (g), e.g., where a trustee bolds 
a sum of money in trust for his cestui que trust absolutely; but “ a 
trustee is not an equitable debtor to the cestui que trust until there 
is money in bis hands which he ought to, pay to his cestui que trust, 


(«) He Charles, H East, 197; Jones 
v. Thompson, E. B. & E. S3. 

(J) Sm> Co. Liil. 292 b. Per Lind- 
ley, L. J., 7Ps6i v. Stanton, 11 Q. B. 
D, 526. 

(c) Co. Litt. 292 b; Goss r. Nelson, 
1 Burr. 226. "Duo” may mean either 
"owing” or " payable,” according- to 
tho contest; Ex p. Kemp, 9 Ch. 383; 


He Stoohton, $o. Co., 1 Oh. D. 108. 

(fl) Ex p. Kemp, sup.; Booth v. 
Trail, 12 Q. B. D, 8, 

(e) South African Territories v. 
WalUngton, [18981 A. 0. 809. 

(/) Companies Act, 1908 (8 Edw. 7, 
c. 69), b. 105. 

(g) Per Lindley, L. J., Webi v. 
Stenton, sup. 
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or anti] he has made himself personally liablo to pay money to his Chap. XI. 
■cuhtui quo trust by reason of some breach of trust or default in the 
performance of his duties as trustee” ( h ). 

A married woman is not in the position of an ordinary debtor, 
oven though she has separate estate (i); she cannot be made a TTOmMl - 
bankrupt unless she trades separately (ft), and sho cannot be com- 
mitted to prison under the Debtors Act ( l ). 

Before 1854 there wore many laws against usury, that is, lend- Honey- 
ing money at interest, and restricting tho rate of interest which 
might lawfully bo taken (m), but in that year all the statutes and 
existing laws against usury were repealed (n). Tho Court of 
Chancery, how over, continued to exorcise its jurisdiction to relieve 
the class of persons known as “ oxpectanL heirs ” from what it 
might consider to bo unrighteous monoy-lending bargains (o). 

Then, in 1900, the legislature thought it desirable to again Moneylenders 
imposo restrictions upon money-lenders, and in that year the Aot > lfl00 ‘ 
Moneylenders Act (p) was passed. That Act applies to every 
person whose business is that of money-lending; but pawnbrokers, 
in respect of business carried on under the Pawnbrokers Act (q), J^on ey- 
hankors, insurance offices, friondly societies, andsamo other similar 
businesses are exempted from the Aot (r). 

The effect of the Act of 1900 is shortly as follows: When a Harsh ana ; 

, , , . , unconeolon- 

money-Iendor sues to recover a loau or oulorce a security, or a able trann- 

horrower applies to the Court for relief, tho Court, if satisfied that aotionfl> 

the interest or charges are oxoessive and tho bargain harsh and 

unconscionable, or that tho transaction is such that a Court of 

Equity would give relief (s), may relieve the horrowor upon tho 

terms of payment of what the Court adjudges to be fairly due, 

and to be reasonable in rospect of tho principal, interest and 


(A) Per Pry, L, J., Id. p. 530. 

(i) He Grbsell, 12 Ch. D. 490, por 
Cotton, L. J.; Felton v, Harrison , 
[1802] 1 Q. B. 118. 

(1) He Dynes, [1893 ] 2 Q. B. 118; 
Ho llcwetl, [1885J 1 Q. B. 328 ; Ho A 
Debtor, [1898] 2 Q. B. 676; He 
Frances Hand ford § Co., [1899] 1 Q. 
B. 506; He Wortlrg, [1901] 1 K. B. 
309; He Simon, [1909] 1 IC. B. 201. 


(>») See Matthews, law of Money- 
lending 1 , Part 1. 

(«) 17 & 18 Viet. o. 90, 

(o) See Chesterfield ( Earl of) v. 
Janseen, 1 W. & T. L. C. 303; Nevill 
y. Snellinrj , 15 Ch. D. 679. 

(p) 63 St 34 Viet. o. 51. 

(j) Newman v. Ourjhton, [1911] 1 
K. B. 792. 

(r) S. 6. Litohfield v. Dreyfus, 
[1906] 1 K. B. 684. 

(j) Chesterfield ( Dari of) v. Jam- 
ton, sup. 


(J) i loott v. itorley, 20 Q. B. D. 

126 . 

11 ( 2 ) 
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lor value. 

Registration. 


Illegal and 
void trans- 
actions. 


Criminal 

proceedings. 


Interest on 
debts. 


charges ( t ). The rights of any bond fide assignee or holder for 
value without notice are protected in oases of this kind (u), but 
they wore not protected, in cases which came within the subsequent 
provisions of the Act (u), before tho Moneylenders Act, 1911 (x). 

A money-lender must register (y) himself under his own or 
usual (z) trado-namo, and with every address at which he carries 
on his business (a); ho must carry on the business in his registered 
name and in no other name ( b ), and at a registered address 
only (c); and he may not make any agreement relating to, or toko 
any security for, a loan oxoept m his registered name ( d ) . 

If a money-lender makes any agreement rolating to, or takes 
any socurity for, a loan otherwise than in Ins rogistorod uamo, tho 
transaction is illegal and void, and he cannot recover the money 
which ho has lont, or enforce his security (e); but otherwise a 
breach of the provisions of sect. 2 as to registration will not avoid 
the transaction (/). When tho borrower seeks for equitable relief 
in respect of a security which ho has given, the Court may refuse 
relief except upon the terms that he repayB the amount advanced 
to him {g)\ but he can obtain a declaration that the transaction 
is illegal and void without tho imposition of any terms ( h ). 

If a money-lender failB to register as roquirod by the Act, or 
carries on business otherwise than in his registered name, or in 
more than one name, or elscwdiere than at his registered address, 
he is liable to be convicted and punished by line or imprisonment, 
or both (i). 

It has never been the practice by our law to allow interest upon 
all debts merely on the ground of delay in payment (7c), whether 


(<) S. 1. Samuel v. Newbold, 
[1906] A. 0. 461. 

(«) S. 1 (5). 

(v) Re Robinson, [1811] 1 Ch. 230. 
(s) 1 it 2 Goo. 5, o. 38, 8. 1. 

(jO Sob s. 3. 

(а) Whiteman \. Sadler, [1910] 
A. C. 611. 

M S. 2 (1) (a). 

(б) Whiteman v. Sadler, >up. 

(o) S. 2 (1) (b). Kirlwood v. 
Chdd, [1910] A. O. 422; Staffordshire 
... Go. v. Talenlme, [1910] 2 K. B, 
233. 

((1) S. 2 (1) (c)j Whiteman v. 
Sadler , sup.; He Campbell, [1911] 2 
K. B. 992. 


(e) Fiotoi ian . . . Syndioate v. 
Dott, [1905] 2 Cb. 624; [1906] 1 Ch. 
747 n; Bonnard, v. Gott, [1906] 1 Ch. 
740. 

(/) Whiteman v. Sadler, sup. 

(g) Lodge v. National . . . Co,, 
[1907] 1 Ch. 300. 

(ft) Chapman v. Miohaehon, [1909] 
1 Oh. 233. 

(t) S. 2 (2) and (8). Soe Sophns 
v. Hills, [1910] 2 It. B. 20; Whiteman 
v. Director of Publio Proseoutions, 
[1911] 1 IC. B. B21. 

(ft) Per Kay, L. J., L. C. D, R. 
Co. v. S. E. R. Co., [1802] 1 Ch. 148; 
[1893] A, C. 429; Johnson v. Rest, 
[1904] A, C. 817. See Toronto Ely. 
v. Toronto Corp., [1906] A. C. 117. 
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upon monoy lent or monoy duo for goods hold (l), unless by agree- Chap. XI. 
mont or mercantile usage; nor at common law could damages, 
except nominal, be in general given for non-payment of suck 
debts im). But interest may be payable on dobts— (1) at common 
law; (2) in equity, in certain cases; (3) as damagos, by 
statute (n). 

(1) At common law, and in equity, following the law (o), in- At common 
tcrost is not payable oil a debt oxoopt (i) under an express contract lilw ‘ 

to pay interest; (ii) under a eontract implied from tho course of 
dealing botween tlio parties (p) or tho usago of trade; (iii) under 
a writ Ion contraet to pay a sum of money on demand, or on a cer- 
tain day, interest is payable as from tho time of demand made, or 
from the day appointed for payment (q), (iv) by the usago of 
trade, whore the dobl is secured by a bill of exchange or promissory 
noto(r). ^ 

(2) Interest is payable in equity on money wrongfully, fraudu- In equity, 
lently, or vexatiously obtained or retained (s), and equity usually 
decreed interest in cases of purely equitable demands— for instance, 

in suits against trustees w r ko misapply trust moneys, and in suits 
for equitable waste (t); or where monoy would havo become pay- 
able as an ascertained sum under a contract if the defendant had , 
not wrongfully prevented anything from becoming due, in which 
case the sum w ould he treated as a debt in equity, though it is not 
a debt at law , and, if it would have carried interest in case it had 
become payable at law under tho contraet, interest will ho payable 
in equity (w). 

If in any settlement or contraet there is “ a provision that a Money 
sum of money is to bo charged on land and the monoy is to bo ^ g0d 011 


(0 Gallon v. Bragg, 16 East, 223 ; 
13 It. R. 151; Re Edwards, 61 L. J. 
Oh, 22. 

(in) Sec Wilde Clarkson, 6 T. R. 
301; Tclhy v. W unless, h R. 2 lit. 
276; Jim pi t \. Llnthorpe (Jo, 101 
l, T. 60S. 

(») Sco, ns to interest, Leake on 
■Contracts, Pt. V. Ch. L. 8. 4, pp. 779 
et i eg. 

(a) Welt, ter >. British Empire Go,, 
15 Ch. D. 178, whore tho oases are 
collected; and L. 0. $ E. it. Co. v. 
S E. R. Go., tup. 


(p) J/iggms t. Sargent, 2 B. k C. 
318; 28 R. R. 379; Re Anglesey, 
f 1001 J 2 Ch. 548. 

(q) Lowndes Cullens, 17 Vos. 27. 

(r) Cation v. Bragg, 15 East, 223; 

13 R. R. 151. , 

(«) Meredith v, Bonn, 1 Keen, 
270; Peanc v. Gunn, I Jae. & W. 
135; 20 R, R. 258; Johnson v, Rex, 
[1004] A. C. 817. 

(t) Sea M. L. R. P. p. 140; Phillips 
v. Ilotnjraij, [1892] 1 Ch. 465. 

(«) Per Lindloy, L. J., in Z. C. f 
E. R. Go. v. S. E. R, Go., [1892] l 
Ch, 140—143. 
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paid at a fixed time, the sum itsolf being fitted, then, as between 
the owner of the land and the person entitled to tho money, 
although nothing is said in the settlement or contract as to, 
interest, in the eye of a Court of Equity, from the date fixed 
for payment of the money, that money bears interest. There 
might he, no doubt, circumstances so strong as to negative tho 
presumption that interest was payable; but certainly this is tho 
rule, and it is illustrated by loans upon the security of a 
memorandum of deposit of title deeds of land. There the money 
so charged bears interest whether there is an oxpross provision 
for payment of intorest or not. So in the case of portions 
raisahle out of land at a fixed time and to a fixed amount; they 
certainly bear interest. So also legacies charged on land, which 
stand on a different footing from legacies not bo charged, carry 
interest from the death ’’ (y). 

Trustees or executors improperly retaining trust moneys instead 
of investing or paying them over, are generally charged with 
simple interest, and in some cases under special circumstances 
with compound interest (z). 

Where the condition of a bond is for repayment of a sum 
of money at a fixed date with interest thereon ( a), or where there 
is a covenant in a mortgage deed for payment of the mortgage 
debt at a fixed date and of interest thereon in the meantime, 
but no covenant for payment of any subsequent interest, the Court 
will allow r subsequent interest at the same rate, but apparently 
not so as to exceed £5 per cent, (b), 

(3) Ey the Civil Procedure Act, 1833 (c), upon all debts tho 
jury may allow interest at the current rate from the time fixed for 
payment by the written instrument, if any, by virtue of which 
the debt is payable (d) at a time certain (e), or otherwise from 
tho time when a written demand of payment has been made giving 


(y) Per Romor, L. J., Be I) rax, 
[1903 J 1 Ch. 781. 

jb) 2 Seton, 1164; Be Hmmctt, 17 
Ch. D. 142 j Bo Bullies, 33 Id. 662; 
Be Sharps, [1892] 1 Ch. 109; Christ- 
mas v. Jones, [1897 ] 2 Ch. 190; Be 
Barclay, [1899] 1 Ch. 674. 

(а) Be Dixon, [1900] 2 Ch. 561. 

(б) Be Boberts, 14 Ch. D. 49; M 
p. Ftirber, 17 Id. 191; MeUenh v. 
Brovin, 45 Id. 225. As to a mort- 


gagee's right to six months’ interest 
in lieu of notice to pay off, Bee Smith 
v. Smith, [1891] 3 Ch, 660; Fits- 
gerald v. Mellersh, [1892] 1 Ch. 885. 

(a) 3 & 4 WiB. 4, o. 42, a. 28. 
Soo D. C. f D. B. Co. v. S. B. B. Co., 
[1892] 1 Ch. 140; [1893] A. O. 429. 

(d) Taylor v. Bolt, 3 H. & O. 462. 

(e) See Be Borner, [1806] 2 Ch. 
183. 
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Interest on 
calls. 


notice that interest will bo charged from the date of demand (/). Chap. XI, 
Also, the jury may give damages in the naturo of interest over 
and above the value of the goods at the time of the conversion 
or seizure in all actions of trovor or trespass to goods, and over and 
above the money recoverable in all actions on policies of assur- 
ance (g). 

It will be observed that a discretion is given to tho jury to say 
whether, under all the circumstances of a case, it is one in which 
interest ought to bo allowod or not: and a judge of fact will act 
as a jury (h). 

The liability of a person to contribute to tho assets of a company 
being wound up under tiro Companies Aet creates a dobt (£); 
therefore a notice upon a contributory of a call mado in winding 
up, requiring its payment by a given day and stating that if not 
paid by that day interest will be charged, will make interest to 
be payable on tho call under tho abovo statute (7c) . 

There is a statutory provision as to payment of interest by way 
of damages where a bill of exchange is dishonoured (l) . 

Compound interest cannot bo claimed, except under a contract 
express or implied from the mode of dealing with former accounts 
or from custom ( m ). 

Debts may bo divided into (1) debts of record; (2) judgment 
debts; (3) specialty debts; and (4) simple contract debts. 

A debt of record is one which appears to bo due on the inspection 
of the records of a Court of Record (»). 


Bill of 


Compound 

interest. 


Debts of 
record. 


(/) Ward Tyre, 15 Ch. D. ISO; 
Bhymney Ii. Co, v. Bhymney lion 
Co., 25 Q. B. D. 146; To Edwards, 61 
L. J. Ch. 22, 

(y) 3 & 4 Will. 4, o. 42, b. 29. 

(A) See per Hall, V.-0., in Hitt 
v. S. Staffordshire JR. Co., 18 Eq. 
170; and aoa, on 8. 29, Philips v. 
Homfray, [1892] 1 Ch. 465. 

(f) Post, Chap. xvi. See Companies 
Aot, 1908, S3. 14, 126. 

(A) Barrow's Case, 3 Ch. 784. 

(l) Post, p. 199. 

(m) Fergusson r. Fyfo, 8 Cl. 4s E. 
121; 54 E. E. 12; CrnsMl v. Bower, 


32 Beav. 86; Williamson v. William- 
son, 7 Eq, 642. 

(«) "Every Court of Rooord is a 
King's Court, albeit another may have 
tho profit; ” Co. Litt. 117 b: ib. 260 a. 
Some Courts can fino and imprison, 
some oan fine only, as a court loot, 
some can neither fine nor imprison, as 
a court baron. No Court can fine or 
imprison which is not a Court of Re- 
cord; and if Parliament creates a 
Court with power to fino or imprison, 
it is a Court of Record; Qiegarr/s 
Case, 6 Rep. 195, ■ Qrietlei/s Case, S 
Rap. 38a; Godfrey's Case, 11 Hop. 
42a; Grenville v. College of Physi- 
cians, 12 Mod. 386. 
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Judgment 
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interest cm. 


The principal debts of record are Grown debts (o), recogniz- 
ances (p), and judgment debts. 

Crown debts aro always entitled to priority, unless that pre- 
rogative right has been takon away by statute (g), as in the ease 
of administration of an estate in bankruptcy (r); and a surety 
to the Crown, who has paid the debt of his principal, is entitled 
to the same priority (a). 

A recognizance of record is an obligation in the form of an 
aoknowledgmont made before a judge or othor officer having 
authority for that purpose, and enrolled ({) in a Court of Record, 
of a debt expressed to bo due to tho Crown, to an officer of the 
Court, or to tho plaintiff in the action, and is conditioned to secure 
various objects. Tho remedy on a recognizance of record in tho 
High Court is by scire facias (u). 

Judgment debts include debts appearing to he due by the judg- 
ment of a Court of Record or of an inferior Court. “ To constitute 
a judgment debt the judgment muBt be not interlocutory but final, 
for the payment of a specific sum of money, upon which there 
is nothing left to be done but to compute interest, and the party 
must also have an actual right to receivo the money ” (a:). 

By statute a judgment debt carries interest at £4 per cent from 
the time of entering up judgment until satisfaction, and such 


(o) M. L. R. P. 380, Elph & Cl. 
an Searches, 78; 1 Cruise, Dig. 80. 

(/)) 2 BL 468; Statutes Merchant, 
Statutes Staple, and recognizances in 
thB nature of a Statute Staple, were 
acknowledgments of debt in writing 
before officers appointed for that pur- 
pose and enrolled of record. See 
Underbill v. Devereux, 2 Wins. Saund, 
69 f, note (r). The Aots under which 
they existed were repealed by 26 5c 27 
Viet. o. 125. 

(j) Sew tiouth ll'nla Commrs, v. 
Palmer, [1907 1 A. C. 179. 

(r) Bankruptcy Act, 1883, s. 150. 
Sea Chap. xvin. 

(») Ee Churchill, 39 Ch. D. 174. 

(4) Glynn v, Thorpe, 1 B, & Aid. 
163. Now in. most oases In tho Cen- 
tral Office; R. S. C. Ord, LXI. rr. 1, 
14. 

(«) Leake on Contraota, 111. A 
soi're facias ia a judicial writ founded 


upon some record, and requires tho 
person against whom it is issued to 
show cause why the party bringing 
it should not have advantage of such 
record, or why the record should not 
bo annulled and vacated. It is con- 
sidered in law as an action, and, 
though tho writ of sous facias Is not 
mentioned in tho Judicature Act, it 
can still be issued; Portal v. Emmons , 
1 C. P. D. 201, 664; Ktplmff v. Todd, 
3 Id. 360.. 

(>) Per Kindersloy, V.-C., Garner 
v. Puggs, 27 L. J. Oh. 483, 486. See 
a discussion ns to what aro judgments, 
Elph. & Cl., Searches, 24. And see 
Ee 2 u mi, 20 Q. B. D. 318, 512; Ex 
p. Alexander, [1892] 1 Q. B. 216; Ee 
Eimtead, [1893] 1 Q. B. 199; Ee A 
Debtor, [1903] W. N. p. 6, as to what 
ie a “final judgment” within the 
Bankruptcy Act, 1883. 
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interest may be loviod. under n writ o£ execution on such judg- 
ment (y). Judgments of County Courts do not, but judgments 
of inferior Courts in existence at the passing of ibis statute do, 
carry interest ( z ). 

When judgment has been recovered for money duo on a rovo-. 
nant, interest is generally payable at the rate of £4 por coni., 
and not at the rate which may bo provided by the covenant iff). 

A judgment oroditor was entitled, on the death of tho judgment 
debtor, to be paid out of his personal cstato in priority to .specialty 
and simple contract creditors (b), provided liis judgment was, in 
accordance with 1 & 2 Viet. a. 110 and 2 & 3 Viet. c. 11, registered 
or ro-registerod within fivn years of llio death of tho debtor (c). 
But whero the estate of the deceased debtor is insolvent, il may 
at the instanoo of a oroditor ho administered in bankruptcy (d), 
in which case tho judgment creditor loses Ins priority. But 
sect. 3 of tho Law of Property Amendment Act, 1880 (<?i, has 
been repealed by the Land Charges Act, 1900 (c), and the result 
would seem to be that a judgment creditor is now ontitled to that 
priority without registration. 

Sometimes it is washed to placo a ereditor in tho same position 
as if he had recovered judgment, so as to entitle him to sue ouL 
execution (/) at any moment. In order to effect this the debtor 
gives to the solicitor of the creditor an authority, called a warrant 
of attorney, to enter up judgment in an action to be brought by 
the creditor against the debtor for an amount specified in the 
warrant, and a defeasance stating the events upon which and the 
amount for which execution is to be issued on the judgment, and 
how tho moneys levied are to bo applied. 

The warrant is void unless tho three conditions following axe 
satisfied: — 

(1.) It must be attested by a solicitor of the Supreme Court 


(y) 1 & 2 Viet, e ilO, s. 17. See 
Horlhwick H<le> ilia Co. (No. 2), 
[1905] 2 K. B. 516; Ashovcr Minn , 
Id. v. Jackson, [1911 J 2 Ch. 355. 

(s) Msg. Essex County (Jowl, 16 
Q. B. D. 701, 

(a) Ex p. Fiwings, 25 Ch. D. 838; 
Economic See. v. Uslome, [1902] A. 
C. 147. 

(5) Eerrington y. Evans, 3 I. t 
■C. 384; 51 E. E. J95, 


(e) 23 & 21 Viot. u. 38, si. 3, 4, 
ropoalod by 03 j: 61 Viet. o. 20. See 
Van Qhtluiee v. Merino i*, 21 Ch. I). 
189. 

(d) Bankruptcy Act, 1883 (46 A 47 
Viet. o. 52), a. 125, amended, by Bank- 
ruptcy Aot, 1890 (53 & 64 Viot, e. 71), 
s. 21. See Be Williams, 36 Ch. D. 
573. 

(e) 63 A 64 Viot. o. 26. 
if) See post. Chap. \vn. 


Chap. XI. 


Trionty of 
judgmont 
ereditora. 


IVanant of 
attorney. 
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" on behalf of tho person giving the warrant, oxprossly 
named by him, and attending at his request to inform 
him of the nature and effect of tho warrant before it is 
executed.” ThoBolioitor must in the attestation describe 
himself as solicitor for the person executing the same, 
and state that lie executes as suok attorney (g ) . 

(2.) Tho warrant or a true copy of it must be filed in the Bills 
of Sale Department of the Central Office within 21 days 
after execution (h). 

(3 .) Tho defeasance, if any, must be written on the same paper 
or parchment as tho warrant, before filing (h). 

A specially debt iB a debt creatod by deod. 

A simple contraot debt is one which does not fall under oithor 
of the other classes, and may be due under a parol contract, express 
or implied, in writing or oral. It includes debts under bills of 
exchango or promissory notes (i). 

There was formerly a distinction between the specialty and 
simple contraot creditors of a deceased person as to priority of 
payment, to the advantage of the former; but this distinction has 
now been removed by statute (7c); but this statute does not affect 
any lien, charge, or other security that tho creditor may have for 
the paymenL of his debt. A specialty creditor has still an advan- 
tage over a simple contraot creditor with regard to the operation 
of the Statutes of Limitation ( l ) If the heirs of tho debtor are 
bound by tho deed (that is, if the debtor covenanted that he or 
his heirs should pay), the specialty creditor can sue the devisee 
or tho heir of tho debtor, and obtain judgment to the value of 
the lands taken by descont or devise from the debtor (m). By 
the effect of the Conveyanoing Act, 1881 («), all covenants made 
after 1881 hind the heir or devisee so as to enable the covenantee 
to maintain an action against the hoir or devisee personally. 
Where a person dies insolvent, the same rules now apply as to 
the respective rights of seoured and unsecured creditors, and as 
to the debts and liabilities provable, as may be in force for the 


(?) 32 & 33 Viet. e. 62, s. 24. 

(A) Zi. a. 26; Central Office Prac- 
tice Rules (25). 

(4) Post , Chap. xn. 

(A) 32 &' 33 Viet. o. 46. See Re 


n, [1806] 2 Ch. 684, post, p. 404. 
(Z) Post, Chap. xix. 

(m) 11 Geo. 4 & 1 Will. 4, c. 47; 
iJs Usdgely , 34 Oh. D. S7B. 

(«) 44 & 45 Viet. c. 41, a. 53. 
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time being under the law of bankruptcy with respect to the estates Chap. XI. 
of bankrupts (o) . 

It may be here noted that gonorally it is the duty of the Plaoeof 
debtor to seek and tender paymont to his creditor, unless a place ?aymeilt 
is specified for payment of the dobt(p); if several places are 
named, it is for the creditor to select the plaoo at which bo 
will he paid, and there can be no default in payment until he has 
done so (q). 

Bequests by will of properly ia a named place have been Locality of 
held to include debts due to the testator from persons in that do1rtB ‘ 
plaoo ( r ) . 

Whore there is a present debt and a promise to pay on demand, Demand of 
it is not necessary to demand payment before suing; hut it is F m 
otherwise on a promise to pay a collateral sum {a.g., as surety) on 
request, for thoro the request must bo made before suing (s). 

Payment of a debt may be made without actual paymont in Payment 
money where the parties agree to set off a demand of money on 
the one side against a demand of money on the other; as when 
they account with each other, and sums of money are stated to bo 
due on One side and suim of money to an equal amount ou the 
other (f). 

A mere agreement (not under seal) between debtor and creditor 
that the debt shall be discharged by payment (without variation 
of time or place) of a smaller sum of money, or that the creditor 
shall accept payment by instalments instead of payment at the 
date at which the debt was originally made due, cannot be en- 
forced; and payment of part of the dobt on the day and at the 
place appointed cannot operate as a satisfaction of the whole («); 
unless some further consideration is givon by the debtor («); but 
if there is anything which amounts to a new consideration and a 
now benefit to the creditor, that will do (®), os, for example, whore 


(o) Judicature Act, 1875 (38 i: 39 
Viofc. o. 77), s, 10. As to the rules in 
question, eee post, Chap. xvnr. 

(p) The Xuler, [18931 P. 130, per 
Bowen, L. J, 

(?) Thorn v. Clip Rioe Mile, 40 
Ch. D. 857; Leake, Contr. 605. Seo 
Litt. s. 310 et ieq.; Co. Litt. 210a. 

(r) Guthrie v. Walrond, 22 Ch. D. 
675, and oases there cited. 


(») See Me Brown, [1893] 2 Ch. 
300. 

(<) See as to what will support a 
plea of payment, White '« Case, 12 Ch. 
D. 517, per Brett, L. J.; Leake, Contr, 
630 et teq. 

(m) Fcalees v. Beer, 0 App. Cas. 
60 S; Underwood r. Underwood, 
[1894] P. 204. 

(«) Per Cotton, L. J., Bidder v. 
Bridges, 37 Ch. D. 406, 417. 
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payment is made at an earlier day or at a different place (y). 
But a release or acquittance under Beal is valid and binding (e) ; 
and “a croditor might accept anything in satisfaction of his debt 
except a loss sum of money. He might take a horse or a 
canary, or a tomtit, if he chose, and that was accord and satis- 
faction . hut ho could not tako 19s, 6cJ. in the pound; that was 
nudum pactum" (a). 

A negotiable security, such as a ohoque, may oporato as a satis- 
faction of a dobt of greater amount if it is given and accepted in 
satisfaction (b ) ; hut iho moro fact that a cheque sont by the debtor 
in satisfaction is kept by tho creditor is not conclusive that there 
has been an accord and satisfaction, but is only evidence 
I hereof (c). 

If payment is not made when tho money is duo, there is a 
broach of contract, and tho croditor has a right of action for 
damages. If he agree after breach to accept any Lender or offer 
mado by tho debtor, his right of action will he discharged by 
delivery or performance of what is so agreed upon (cl) This is 
aalled an “accord and satisfaction,” and is a good defence to 
an action, provided the agreement bo executed It may consist 
in payment of tho money or in the delivery of goods or perform- 
ance of work or services; if it be payment of the debt, it operates 
in such cases not as a performance and discharge of the contract, 
but as satisfaction of the cause of action for the breach. But 
accord alone without satisfaction, i.e., actual performance of tho 
thing agreod upon, is no answer to an action for breach of the 
contract (e). 

Gum antees. 

A guarantee is a contract by which one person, called the surety, 
makes himself collaterally liable for the debt of, or the performance 
of a contract by, another person, called the principal. 


(y) Co. Litt. 212 b; par Lord 
Blackburn, Faaftea v. Seer, sup-, at 
616. 

(a) lb.; and per Lord Selborne, 0., 
9 App. Oas. 612, 613. 

(а) Per less el, M. R., Oouldery v. 
Bartnun, 19 Ob. D. 394, 898. 

(б) Goddard v. O’Brien, 9 Q. B.D. 
8? ; Bidder r. Bridges, 87 Ob, P. 406; 
Be £. W. J.., [1901] 2 K. B. 642; Be 


Dunoon, [1906] 1 Ch. 307. 

(o) Day v. McLea , 22 Q. B. D. 610; 
Adkroyd v. Smithies, 64 L. T. 130; 
Henderson v. Underwriters’ Aisoo., 66 
L. T. 616. , 

(d) See Harper v. Lmthmpe Go., 
101 L. T. 603. Ante, p. 91. 

(a) See tbla discussed in Leako on 
Contracts, Pt. IV , ob. 6; Dumber v. 
Wane, 1 Sm. L. C, 338, and notes. 
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Guarantees may be divided into two classes (/): — Chap, XI. 

(1) Where tho consideration is entire; in which case the Where eon- 

. . , , . sideration 

guarantee necessarily remains in force during the (riyenonce 

whole lime for which it was originally given; as, for iai aI1 - 

example, whom, in consideration of A. granting a 

lease to B , (J. guarantees the performance of the 

covenants by B. In this ease, as soon as the lease is 

granted, there is nothing more for A. to do, and tho 

guarantee necessarily lusts during the whole term of 

the lease (rj). 

(2) Where the consideration is supplied from time to timo. ^®®. oon ' 

In this cu.se, unless the contrary appears in the agree- Hupplied from 
ment, the guarantor may at any time terminate tho timc to time - 
liability us to matters subsequent to such determina- 
tion. An example is where a guarantee is given to 
seeuro an account current at a banker’s, or a balance 
of running account for goods delivered (Ji). 

Whore several poisons with tho privity of each other become Cosureties, 
sureties for the same debt or contract, whether they become bound 
by (die same or different instruments (i), they are co-sureties. On 
tho other hand, it is possible for persons to become sureties for 
the same principal without becoming co-suretios; as, for instance, 
where each by a separate contract bpeomes surety for part of his 
principal’s debt; or where one becomes surety only in dofault of 
pajment by the principal and the other surety (it). 

A co-surety w r ho pays more than his own proportion of the Contaimtion. 
principal’s debt can obtain contribution from his co-surety (/) . A g 

co-surety against whom judgment has boon obtained or a claim 
proved for more than his proportion, can, before ho has paid 
anything, obtain an order that lha co-suroty pay his proportion 
to the creditor and that the creditor shall not onforoo his claim 
against him for the full amount, or an order that the co-surety 
shall indemnify him, when ho has paid his proportion, against all 

(/) Lloyds v. Harper, 16 Ch. D. 21 R. R, 80; Crnythorne t. Swm- 
200. butnc , 11 Vei. 160; 9 R. R. 201. 

Jlc Grace, [1902] 1 Ch. 733, and (/) Pendlebury r. Waller, 4 Y . A 
cases there cited. C. 421; 61 R, R, 499; Ex p, Snoiv- 

(A) He Grace, sup, don, 17 Ch. D. 41; He Ennis, [1893] 

(i) Mayhew v. Onolett, 2 Swanst. 3 Ch. 212; Illeimmo Co, v, Cooper, 

183; 19 R. R. 67, [1896] 1 Q. B. 76; Stirling v. Sur- 

(ft) Coops 't.'Ticywxm, X. 4, R, 426; dett, [1911] 2 Ch. 418, 
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must be in 
■writing. 


further liability (to). All the co-suretieB are entitled to the bene- 
fit of any security which any one of them has obtained from the 
principal debtor (n) . 

It is provided by the Statute of Frauds (o) that — 

“No action shall be brought to charge the defendant upon 
any special promise to answer for the debt, default, or mis- 
carriage of another person unless the agreement upon which 
such notion shall be brought, or somo memorandum or note 
thoreol, shall he in writing and signed by the party to be charged 
therewith or somo other person thereunto by him lawfully 
authorized” 


The promise must be mado to tho person to whom tho principal 
debtor is liable, so that a promise to A. to pay B. a debt due from 
A. to B. is not within the statute ( p ). It must be a promise to 
answer for the debt, &o. of another for which that other remains 
liable (q); and there must be an absenco of any liability on the 
part of the defendant or his property oxcept such as arises from his 
special promise (r ) . An agreement to give a guarantee is within 
the statute (s) . 

The word "agreement” includes the consideration as well as 
the promise, and therefore this statute was held not to be satisfied 
Consideration unless the consideration was stated (f). But in this rospoct the 
neef not^ 66 was altered by the Mercantile Law Amendment Act, 1856 («), 
appoar in which provides that no such promise “ shall be doemed invalid to 

writing. support an notion, suit, or other proceeding against the person by 

whom such promise shall be made by reason only that the con- 
sideration for such promise does not appear in writing or by. 
necessary inference from a written document.” 

The effect of this enactment is to allow parol evidence to bo 


(in) Wolmershamen v. Gultiele , 
[1893] 2 Ch. 514. 

(») 8 tael v. Dixon, 17 Ch. D. 825; 
Borndge v. Beuidgo, 41 Cli. D. 168. 

(o) 29 Car. 2, o. 3, s. 4 (2). 

(p) Bastwood v. Kenyon, 11 A. & 
E. 438; 52 R. E. 400. 

(?) Birhnyr y. Darnell, 1 Sm. L. 
C 299, and notes; Be Hoyle, [1893] 
1 Ch. 84; Guild v. Conrad, [1894] 2 
Q. B. 885. 


(r) Sutton v. Grey, [1894] X Q. B. 
285; Uaibwg Co. y. Martin, [1902] 
1 K. 33. 778. 

(s) Mallet v/ Bateman, L. E. 1 C. 
3?. 163. 

(t) Wain v. Warliers, 1 Sm. L. C. 
323, and notes; Saunders v. Wake- 
field, 4 B. & Aid. 595; 23 E. E. 409; 
Hawes v. Armstrong , 1 Bing. N. C. 
761. 

(«) 19 <fc 20 Yiet. o. 97, 8. S. 
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given as to the consideration, hut it does not allow Buoh evidence Chap. XI. 
to bo given to vary or alter the written contract (a) . 

The Partnership Aot, 1890 (y), repealing Boot. 4 of tho Mer- 
cantile Law Amendment Act, 1856, provides that— 

11 A continuing guaranty given either to a firm, or to a third Continuing 
person in respect of tho tiansaclions of a firm, is, in tho absence guarantee to 
of agreement to the contrary, lovoked 03 to future transactions “ “ rea P eot 
by any chango in tho constitution of the firm to which, or of the 0 rm ' 
firm in rasped of tho transactions of which, tho guaranty was 
given ” ( z ) 


A contract of guarantee may bo one to which the creditor is a 
parly, or it may bo a contract, cither express or implied, betwoen 
tho principal .and surety only, to which the creditor is a 
stranger (a). In the latter case tho persons who, as botween them- 
selves, are in the position of sureties aro, with regard to the 
creditor, in the position of principals (a) 

When the oreditor is a party to tho guarantee, the concealment 
from the surety with the knowledge of the creditor of any malorial 
part of his contract with the debtor, which might affect the 
responsibility of the surety, will avoid the guarantco(b); but 
there must be something which amounts to fraud (e). 

If a written guarantee is altered in any material particular after 
it has been signed by a surety, that surety is discharged (d). 

If tho creditor releases the principal, or gives him time, without 
expressly reserving all rights against tho surety, the surety is 
discharged (e); but not if the principal debtor is released or dis- 
charged by operation of law(/). Also, if the contract botween 
the creditor and the debtor is varied so as to alter the position of 


Different 
contracts of 
suretyship. 


Duty of 
creditor to 
surety. 


Discharge of 
surety by 
mateiinl 
alteration ; 
release of 
debtor, or 
giving time ; 
loss of 
securities. 


(a) Holmes v. Mitchell, 7 C. B. 
N. S. 381. See notes to Birkmyr v. 
Darnell, 1 Sm. L. 0. 290. 

G ij) 63 & 54 Viot, o. 39, s. 18. 

(is) As to tho old law, see fipiers v. 
Houston, 4 Bli. N. S. 616; Cam- 
bridge TJnivtrsity v. Baldwin, 5 M. 
& W. 580; 52 E. E. 850. 

(n) Duncan v. N. f 8. Wales Bank , 
6 App. Cas, 11, per Lord Solborno, 
L. C.; Nicholas v. Ridley, [1904] 1 
Ch, 192. 

(4) Pidoock y. Bishop, 3 B. & C. 
806; 27 E. E. 430; Dee v. Jones, 17 
<3, B. N. 3. 482. 


(e) North British Assur. Co. v. 
Lloyd, 10 Ex. 628. 

(d) Davidson v. Cooper, 11 If. 4i 
W. 778; 13 Id. 343; Ellesmere Co. 
v. Cooper, [1896] 1 Q. B. 75. 

( e ) Bateson v. Gosling, L. E. 7 C. 
P. 13; Oriental Corp. v. Overend, 7 
Ch. 112, 150; Commercial Bank of 
Tasmania v. Jones, [1893] A. C. 313; 
Bees v. Bernngton, 2 W. & T. L. C. 
588; l'erry v. N. P. Bank, [1910] 1 
Ch. 461. 

(/) Be FiisGoorgc, [1905] 1 E. B, 
482. Seo Be Moss, [1B05] 2 K. B. 
307. 
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Chap. XI. ilio surety (g) ; or if the creditor givos up or negligently loses any 
security to the benollt of which tho surety would bo entitled ( h ) ; 
or if tho creditor releases a co-surety, unless there is no right to 
contribution (i) . 

toaeourities 114 ^ 0re( ^ 01 ‘> w ^° ^ as heen paid by a surety, is bound to give to. 
of creditor, the surety the bonoflt of every security wliioh ho has recoived cither 
at the time when the guarantee was given (7c), or subsequently^), 
whether tho suroty know of their oxistenco or not. 

Tho Mercantile Law Amendment Act, 1856, provides (m): — 

'■ Evory person who, being suroty for the debt or duty of 
another, or being liable with another for any debt or duty, shall 
pay such dobt or perform such duty, shall be entitled to have 
assigned to him, or to a trustee for him, eyery judgment, 
specialty, or other security which shall be held’ by the creditor 
in respect of such debt or duty , whether such judgment, specialty, 
or other socuiity shall or snail not be deemed at law to have 
been satisfied by the payment of the debt or performance of 
the duty, and such person shall bo entitled to stand in the place 
, of the creditor, and to use all the remedies, and if need be, and 

upon a proper indemnity, to use the name of the creditor in any 
action or other proceeding at law or in equity in order to obtain 
from the principal debtor, or any co-surety, co-contractor, or 
co-debtor, as the case may be, indemnification for the advances 
made and loss sustained by the person who shall have so paid 
such debt or performed such duty, and such payment or perform- 
ance so made by such surety shall not he pleadable in bar of any 
, such action or other proceeding by him: Provided always that no 

co-surety, co-contractor, or co-debtor shall be entitled to recover 
from any other co-surety, co-contractor, or co-debtor, by the 
means aforesaid, more than the just proportion to which, as 
between those parties themsolves, such last-mentioned porson 
shall he justly liable ” (n). 

A co-surety who has paid tho creditor and taken an assign- 
ment of the securities is entitled, under this section, to sue his 


(g) Eolme v. Brunskill, 3 ft. B. 
D. 495; Bolton v. Buckenham, [1891] 
1 ft. B. 278; Point: v. Everett, 1 ft. 
B. D. 669. 

(A) Bolton v. Salmon, [1891] 2 Ch. 
4B; Bainbow v. Juggins, fi Q. B. D. 
138, 422. 

(i) Waul 7. Nof. Bank of N. Z., 8 
App. Gas. 764; Mercantile Bank v. 
Taylor, [1893] A. 0. 317. 

(k) Newton v. Charlton, 10 Hare, 


661; Capel y. Butler, 2 S. & St. 467; 
Bering v. Winohelsea, 2 W. & T. L. 
0. 535; Dixon v. Steel, [1901] 2 Oh. 
002 . 

( 'l ) lake y. Bratton, 8 Do G. M. & 
G. 441; Pledge v. Buss, Johns. 663 ; 
Forbes v. Jackson, 19 Ch. D. 615. 
(m) 19 & 20 Viet. o. 97, 8. 6. 

(») See lightbown v. M'Myn, 33 
Ch. Div. 576; BataheUar v. Law- 
rence, 9 0. B. N. S. 543. 
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cosurety lor the full amount of the debt, but he can actually Chap. XI. 
recover only the amount which the co-suroty is justly bound to 
contribute (o). 

A surety has a right to be indemnified by his principal, and can Right to 
recover from his principal all that he has been under a reasonable feomprfa- 
obligation and necessity to pay ( p ). “P* 1, 

The surety, generally speaking, has an equitable right to take Right of 
proceedings to compel the principal debtor to pay the dobt when compd^ettor 
due, whether tho surety has been sued or not(g); and the surety to pay. 
may sometimes compel tho creditor to proceed against the 
debtor (q) . 

In guarantees of tho olass whero, so far os tho creditor is Wioro _ea°h 
concerned, oaoh debtor is a principal debtor, and tho contract pr incipal. 
of suretyship exists between the debtors only, the creditor does 
not lose his remedies against ouo of tho debtors by his course of 
dealing with the other of them (r) . But it is quite consistent with 
this, that, where one debtor is in fact a surety for the other, the 
creditor is not to be at liberty, after he has received notice of 
this fact, to do anything which prejudices the right of one debtor 
against the other, or to refuse, after he has reoeived all that is 
due to him, to give effect to tho rights of one debtor against the 
other (s). 

It has been held that a creditor is not entitled to the benefit Qw®*” 0 * 
of securities whioh have been given by the principal debtor to the P counties of 
surety (t) . Buret 5 r - 


(o) lie Purler, [1801] 3 Ch. 400. 

(p) Sec notes to lampletgh y. 
Broth wait, 1 Sm. L. C. 141, 164. 

(?) Aschmon v. Tredegar . . . Co., 
[1909] 2 Ch. 401, where the earlier 
cases are all considered. See notes to 
King v. Baldwin, 2 Hare 4c Wallace, 
American Leading Cases, 412 et teq. 
(r) IV aul v. national Barth of Nm 


Zealand, 8 App. Gas. 756. 

(») Duncan y. N. $ S. Wales Bank, 
6 App. Css. 12 j Davies v. Stainbank, 
6 Do G. 1C. 4c G. 079, 694j Overend 
y. Oriental Corp., L. R. 7 H. L. 348 ; 
Bouse y. Bradford Bank, [1894] A. C. 
680. 

(f) Be Walker, [1892] 1 Ch. 621, 
Stirling, J, 


G.F.P. 


12 
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CHAPTER XII. 

NEGOTIABLE INSTRUMENTS. 

A NEGOTiuu.il instrument is a document embodying a contract 
to pay money to a poison named, or bis order (whioh is signified 
by an indoisomout on tho instrument), or to the boarcr of tho 
dooumoul (a), and possessing certain peculiar qualities which will 
bo best understood by considering suoli instruments as boing ex- 
ceptions to tho operation of two general rules of English law, 
viz., tho rules (1) that no man can transfer a better title to a 
chattel personal than be himself possesses, except only by a sale 
in market overt (b); and (2) that a chose in action cannot, at 
common law, bo assigned so as to give the assignee a right to suo 
an tho contract in his own name (c). 

As to the first rule: — 

* The general rule of law is undoubted, that no one can (ransfer a 
batter title than he himself possesses: Nemo dal quod non liabet. To 
this there aie some exceptions; one of which arises out of the rule of 
the law merchant as to negotiable instruments. These, being part of 
the currency, are subject to the same rule as money: and if suoh an 
instrument be transferred in good faith, for value, before it is over- 
due, it becomes available in the hands of the holder, notwithstanding 
fraud which would have rendered it unavailable in the hands of a 
previous holder 11 (d) . 

An instrument entitling the holder to a sum of money is treated 
as the Representative of money, and as subject to the same rules 
as the money which it represents; and it has boon long settled 
that the right to money is inseparable from the possession of it (e); 
“ the property in current coin passes hy delivery of it, and the 
actual possessor of the ooin, even if he has stolen it, can by 


(«) Sea Partridge 7. Jin nk of Eng- 
land, 9 Q. B, 896, 406, 424; Plimleg 
v. Westley, 2 B. N. C. 261; see as to 
bills of exchange, tho Aot of 1882 (43 
Sc 40 Viet. c. 81), s. 8 (4). 

(6) Ante, p. 42. 

(o) Ante, jj. 183. t 


(d) Per WiUos, J., Whistler v. For- 
ster, 14 C, B. N. S. 267 — 8; London 
Joint Stock Sank v. Simmons, [1892] 

A. 0. 201. 

(a) Per Best, J., Wookey v. Pole, i 

B. & Aid, 6; 22 R. Tt. 694. 
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delivery confer a good title upon another -who receives it Chap. XII. 
honestly" (/). Tho decisions as to the negotiability of certain 
instruments “proceed upon the nature of the property, viz., 
money, to which such instruments give the right, and which is 
itself current; and the effect of the instruments, which either 
give to their holders, merely as suoh, the right to receive the 
money, or specify them as tho persons entitled to receive it" {g). 

“In the case of goods, the property, except in market overt, can 
only be transferred by the owner, or some person having either an 
express or implied authority from him; and no one can, by his con- 
tract or delivery, transfer more than his own right, or tho right of 
him under whose authority ho acts. But the Courts have considered 
theso instruments — oithor promises or ordors for the payment of 
money, or instruments entitling the holder to a sum of money— as 
boing appendages to money and following in the nature of thoir 
principal” (h). 

“ Tho holder bond fide and for a valuable consideration of a bank 
note or bill of exolunge has a good title against nil the world; 
because in the case of bank notes, they are considered os money and 
pass as such, and it is essential for the purposes of trade that delivery 
should give a perfect title; and because, in the case of bills of 
exchange, this is the law and Custom of merchants ” (i). 

Tho quality of negotiability must be derived either from the law Negotiability 
merchant— the recognised custom of merchants — or from some Seated, 
statute of the realm (1c) . And a negotiable instrument may be 
made payable to order of a named person, or to the bearer ( l ). 

“ A negotiable instrument payable to bearer is one which, by the Negotiable 
custom of trade, passes from hand to hand by delivery, and tho 
holder of which for the time being, if he is a bom fide holder for 
value without notice, has a good title notwithstanding any defect of 
title in tho person from whom he took it. A contractual document, 
in other words, may be such that, by virtue of its delivery, all the 
rights of the transferor are transferred to and can be enforced by 
the transferee against the original contracting party, but it may 
yet fall short of being a completoly negotiable instrument bocause 
tho transferee acquires by more delivery no hotter title than his 
transferor” (j»), 

Negotiable instruments therefore form, an exception to the rule Teat of 
“ Nmo dot quod non habet and it is tho capability of con- nPSOtia ty ’ 

(J) Campbell on. bale, 2nd cd. p. 89; fi) Per Bayley, J., Id. p. 15. 

see per Lord Mansflold, in Miller r. (J) Per Bowen, L.J., Picker v. 

Saoe, 1 Burr. 452 j 1 Sm. L. 0. 468. London Bank, IB Q. B. D. 519. 

(y) Per Eolroyd, J., Wookey y. (1) See •post, p. 185. 

Pole, 4 B. & Aid. 11 ; 22 R. S. 594. ( m ) Simmons y. London Bank, 

(A) Per Holroyd, J., Id. p. 10. [1891] 1 Gh. 210, 294. 

12 ( 2 ) 
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Chap. XII. ferring on a bond fide holder for value a bettor title than that! 

of kis transferor which would appear to he the real test of nego- 
tiability. They also possess the oharaoteristio that the transferee 
oan (and could before the Judicature Act) maintain an action at 
law upon them in Ms own name. These two characteristics are 
distinct («), and an instrument is not negotiable unless it pos- 
sesses them both. 

“ It may be laid down as a safe rule that, where an instrument is 
bv the custom of trade transferable, like cash, by delivery, and is 
also capable of being sued upon by tho person holding it pro tempore, 
there it is entitled to the name of a negotiable instrument, and the 
property in it passes to a bond fide transferee for value, though the 
transfer may not have taken place in market overt. But mat if 
either of the above requisites be wanting, i.e., if it be either not 
accustomably transferable, or, though it be accustomably transfer- 
able, yet if its nature be such as to render it inoapable of being put 
in suit by the party holding it pro tempore, it is not a negotiable 
instrument, nor (apart from the question of estoppel) will delivery 
of it pass the property of it to a vendee, however bond fide, if the 
[transferor himself have not a good title to it and the transfer 
be made out of market overt” (o). 

Therefore (for example) though a hill of lading oan be trans- 
ferred so as to give the transferee a right to sue at law in his own 
name (p), it is not “negotiable,” because the transferee acquires 
no better title than his transferor had. (g); and the same is true 
of policies of assurance (r) and of other instruments mado trans- 
ferable at law by statute (s'). 

Bond fide By a “ bond fide holder ” is meant a person who takes the 

holder. instrument fox value and honestly without notice or knowledge of 
any defect in the title of the transferor (<); and “ notice or know- 
ledge ” means “ not merely express notice, hut knowledge, or the 
means of knowledge, to wMch the party wilfully shuts his eyes— 
a suspicion in the mind of tho party, and the means of knowledge 


(») Crouch v. Cridit Fonder, L. R. 
8 Q. B. 381. 

(o) Note to J Tiller v. Knee, ia 1 
Sm. L. 0. 473, eitod per Blackburn, 
J., in Orouoh v. Cridit Fonder, i up.; 
per Manisty, J., London and County 
Bank v. London and Sever Plate Bank, 
20 Q. B. D. 239; donee v. Cooentiy, 
[1909] 2 3L B. 1029. 


C P) 18 & 19 Viet. a. Ill- Ante, 
p. 72. 

(ff) Gurney v, Behrend, 8 E. & B. 
022; see notes to Liohbmrov) v. 
Mason, 1 8m. L. O. 693, 759. 

(r) 30 & 31 Viet. o. 144; British 
Equitable Incur . v. ff, W, By. Co., 
38 L. J. Oh. 182. 

(*) See ante, p. 138. 

(t) See post, p. 202. 
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in his power wilfully disregarded" (to). It was formerly held Chap. XII. 
that more negligence or want of due caution in a party taking 
a negotiable instrument would fix him with the defective title of 
the party passing it to him (»), but this doctrine is now exploded, 
and it is settled law that even gross negligence is not a sufficient 
dofonco where the plaintiff has given consideration, though it may 
bo evidence of dishonesty or mala fides (y). Wilful and fraudu- 
lent abstonlion from inquiry, if it arise from a suspicion or belief 
that inquiry would disclose a defoct of title, may amount to 
notice (z ) ; but it is not enough to show that thoro was oarolossncss, 
negligence, or foolishness, in not suspecting the dofeotof titlo (a). 

In order to be negotiable by custom, an instrument must be By custom. 
accu8tomnbly transferable in this country, like cash, by de- 
livery ( b ). In the case of English instruments, it has been held Modem 
that they cannot become negotiable by custom and usage except by ™ ase ‘ 
tho ancient law merchant, and that modern usage oannot make 
an instrument negotiable (b) . The authority of this ease, how- 
ever, has been much shaken (e); and it has now been decided that 
debenture bonds payable to bearer have by modern usage become 
negotiable instruments ( d ). 

With regard to foreign instruments, it must be shown that they Foreign 
are, by the custom of merchants, negotiable in this country (e), matruments - 
and it is not sufficient to show that they are negotiable in the 
foreign country (fj. Probably they must be negotiable in the 
foreign country also, but this can be inferred from the fact that 
they are negotiable in this country (/) . 


(«) Ter 'Willei, J , Raphael v. Bank 
of England, 17 C. B. 161, 174. 

(x) Gill y. Cubiit, 6 B. & C. 466. 

(y) Goodman v. Harvey, 4 A. ic 
E. 870, 13 R. R. 507; Raphael T. 
Bank of England, 17 G, B. 161. See 
per Byles, J., Ewan v. North SritUh 
An itralamn Go,, 2 H. & C. 184 j 
London Joint Stock Sank v. Simmons, 
[1892] A. 0. 201. 

(a) Jonas \. Gordon, 2 App. Cas. 
616, 625. 

(a) Id. 628, per Lord Blackburn. 
See Tatam v. Uaslar, 23 Q. B. D. 
345; and the notes to Miller v. Race, 
in 1 3m. L. C. 485, where the oases 
are discussed. 


(b) Grouch v. Credit Fonder, sup. 

(c) Goodwin v. Roberts, L. R, 10 
Ex. 355; 1 App. Cas. 476; Rtimball 
v. Met) op. Sank, 2 Q. B. 0. 194. 

(d) Bechmnahnd Co. v. London 
Trading Sank, [1898] 2 Q. B. 658; 
F.dahtnn v. Schuler, [1902] 2 K. B, 
144. 

(a) Oorgier v, Mieville, 8 B. & C. 
43; 27 R. R. 290; A.-G. v. Bouwem, 
4 M. k W. 171; 51 R. R. 517; Good- 
win t. Robarts, sup.; Crouch t. Cridit 
Fancier, sup.; Venables r. Baring, 
[1802] 3 Ch. 527. 

(f) Picker v. London Bank, 18 Q. 
B. U. 616. 
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Chap. XII. 

Instruments 
on their face 
not nego- 
tiable. 

Negotiability 
by estoppel. 


If it appears upon the face of an instrument that the right to 
recover theroon is limited to one particular individual, or that it 
is not to he transferable by delivery, usage or oustom cannot mako 
if negotiable (g) . 

A debtor may contract in such a way as to prevent himBelf from 
setting up equities against the holder of an instrument. Under 
the doctrine of “ negotiability by estoppel,” it has been hold that 
the true owner may, by his own conduct and having regard to 
the nalure of the instrument in question, be produded from 
assorting his title as against a bond fide holder for value. Thus 
whore the plain! ilf, the owner of a dooumont containing a 
representation that the bearer of it would be ontitlcd to recoive 
a bond, left tlio dooumont in the hands of his broker, who 
fraudulently deposited it with the defendants, it was held that 
the plaintiff could not rerover, on the ground that the document 
was a representation to any one taking it— a representation which 
the plaintiff must bo taken to have made, or to have been a party 
to— that, if it were taken in good faith and for value, the person 
taking it would stand to all intents and purposes in the place of 
the previous holder; and the plaintiff had put it in the power of 
his agent to hand over the document with this representation to 
those who were induced to alter their position on the faith of 
the representation so made (h). But this doctrine depends on an 
estoppel raised against the truo owner by his own conduct, and 
the effect is to make the instrument quasi negotiable as against 
him, hut not to make it negotiable in die strict sense. If (for 
example), without any default on the part of the owner of suoh an 
instrument, it were stolen from him, no title could, it is appre- 
hended, he made through the thief («). 


(g) Gtlyn v. Baker, 13 East, 609; 
12 R. R. 414; Partridge v. Bank of 
England, fi Q. B. 396, 425; London 
and County Bank v. London, fo. 
Bank, 20 ft. B. D. 282; 21 Id, 635; 
Colonial Bank v. Cady, 15 App. Cas. 
267. As to bills, cheques and notes, 
see s. 8 of Bills of Exchange Act, 1382. 

(h) Goodwin v. Eobarts, 1 App. Cas, 
476, See Bimball v. Metrop. Bank, 
2 Q, B. D. 194; Franco v. Clark, 26 


CL D. 257 ; Bentinok v. London Joint 
Stock Bank, [1893] 2 Oh. 120; Lloyds 
Bank v. Cooke, [1907] 1 K. B. 794; 
Smith v. Prosser, [1907] 2 K. B. 785, 
(t) See Colonial Bank v. Cady, 38 
CL D. 388; 15 App. Cas. 207; Colo- 
nial Bank v. IJepworth, 36 CL D. 
36; Baxendale v. Bemett, 3 Q. B. D. 
525; Schol field v. Londesborough, 
[1896] A. C. 514. 



NEGOTIABLE INSTRUMENTS, 


183 


Bills of Exchange. Ohap. XII, 

The law as to bills of exchange, promissory noLcs, und cheques, 
is contained in tho Bills of Exchange Act, 1882 (k), which em- 
bodies the pre-existing law with but slight modifications (/). 

Prior to the passing of tho Act, bills of exchange were nogo- Bills of 
tiaolc by the law merchant (m); promissory notes by statute (n); negotiable 810 
cheques on bankers, which are bills of exchange payable on 
demand (o), by the law merchant. 

It must, however, be remombored that a negotiable instrument Effect of 
is a chose in action, and that therefore it can bo transferred b^epate 
(formerly in equity only) under the general law (p'j . Tho ques- instrument, 
tion therefore arises— What is the effect of a transfer for value of a 
bill of oxchftrigo made in the manner generally adopted for tho 
transfer of choses in action, i.e., by assignment to A. (without 
delivery of tho bill) by a 6eparato instrument, of which assignment 
no Lice is given to tho debtor, followed by a transfer for value 
made according to the law applicable to negotiable instruments 
to another transferee, B., who had no notice of the prior transfer? 

In such a ease, if the transaction took place before the Judicature 
Act, 1873, the transfer to A. operated in equity only, and there- 
fore the legal title of B. necessarily prevailed. If tho transaction 
took place after tho Aet, so that the first transferee could obtain a 
legal title, still, if he neglected to obtain delivery and to keep 
possession of tho instrument, and thus by his Iaohes enabled the 
second transfer to be made, he would probably be postponed for 
this reason to the second transferee (q). 

Before we proceed to discuss the law as to bills of exchange, it 
will be convenient to state the meaning of tho terms employed. 

A bill of exchange may be in the form following: — 

London, 1st April, 1891. R 0 m ol bill 

til 1,000 ol exchange. 

Two montlis alter date puy to Mr. John Jonas or order 

Ton Thousund Pounds for valuo received. 

To Mr. Bodeut Bobinson, Benjamin Brown. 

Merchant, Liverpool. 

( is ) 45 & 48 Viot. c. 81. («; Pott, p. 212. 

( l ) As to tho origin and history of (o) Grant v. Vaughan, 3 Burr, 
bills of exchange and other negotiable 1516. See 45 & 48 Viot. e 61, s. 73. 
instruments, see per Oockburn, C.J., (p) He Barrington, 2 Sch. & 3>f. 

Goodwin v. Pobarti, L. R. 10 Ex. 112; 0 R. R. 61; Bichardton v. 

848. As to the modifications intro- Bichardton, 3 Eq. 688. 

duced by tho Aot of 1882, see Chal- (j) Soo Chalmers on Bills of Ex- 
mers on Bills of Exchange, 2. change, 143. 

(m) Goodwin v. Hobarti, sup. 
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bunds of 
drawee. 


Liabilities of 
acceptor, 
of drawer, 


of indorser, 


of transferor 

without 

indorsement. 


Relation of 
parties. 


Persons 
signing bill. 


/ 


Benjamin Brown is called the drawer; RoborL "Robinson tho 
drawee, and, if he “accepts,” ho is called tho “acceptor John 
Jones the “payee,” and, if ho indorses, i.e., writes his name o;» 
the back of the bill, he is called the “ indorser ” ; while the 
person to whom it is delivered (after indorsement) is called ,fhe 
“holder” 

A bill, of itself, is not an assignment of funds in the hanejs of 
tho drawee available for payment of it, and a drawee who doeji not 
duly accept is not liable on the bill (r). j 

Tho aecoptor of a bill, by accepting it, engages that he will pay 
it according to tho tenor of hiB acceptance (.s). The drawer of a 
bill, by drawing it, engages that on duo presontmont it sMl be 
accopted and paid according to its tenor, and that i fl it be 
dishonoured he will compensate the holder or aw^n’dorser 
who is compelled to pay it, provided f the Requisite pro- 
ceedings on dishonour he duly taken ^ e t$m'"fne indorslor, by 
indorsing, enters into tho same engagfi with the holder or 
a subsequent indorser (a). ■Jy ^ l 

A holder of a bill payable to bearer nOv/ihogotiales by delivery 
without indorsement is not liable on htiheinstrument ; blit he 
warrants to his transferee for value t$a t the bill is wrnat it 
purports to be, that he has a right to transfer it, end that he 
is not then aware of any fact which renders it valueless (a). 

But the whole facts and circumstances attendant uponUhe 
making, issue, and transference of a bill or note may bB referred 
to for the purpose of ascertaining tho true relation to eaoh other 
of tho parties who put their signatures upon it, either as makArs 
or as indorsers; and reasonable inferences derived from these focus 
and circumstances are admitted to qualify, alter, or even invent 
tho relative liabilities which the law merchant would otherwise' 
assign to them ( y ). 

A person who signs the bill olherwiso than as drawer or aecoptor 


(r) Bills of Exchange Act, 1882, 
h. 88. Sec post, p. 215. 

(j) S. Si (1). flpiith t. Vertue, 9 
0. B. N. 3. 224, per Eric, O.J. 

(t) S. SS (1), Signers v. Lewis, 1 
C. M. A; R. 370; 10 R. R. 60S; 
Uncarty y. Marrow, 2 Str. 949 ; 8 
Wils, 17; Jones v. Mroadhurst, 9 C. 


IJ. 181, pBr Cresswell, J. gee The 
Elmrille, [1901] P. 310. 

(w) S. 55 (2). Suse v. Tompe, 8 
C. B. N. 3. 588. As to dishonour, 
»eo post, p. 193. 

0) S. 58. 

(jr) Ter Lord Watson, in Uaodomti 
v. Whitfield, 8 App. Gas. 745. 
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incurs no liability to tlie drawer or accoptor, but be incurs the Chap. XU. 
liability of an indorser to a holder in duo course (s). 

Various definitions have been givon of bills of exohange. 

Blackstone says (a) : — Definition. 

“A bill of exchange is a security, originally invented among mer- 
chants in different countries, for the more oasy remittance of money 
from one to the other, which has since spread itself into almost all 
pecuniary transactions. It is an open letter of request from one 
man to another, desiring him io pay a sum named therein to a third 
person on his account; by which moans a man at the most distant part 
of the world may have monoy remitted to him from any trading 
country. If A. lives in Jamaica, and owos B., who lives in England, 

1,01)01,, now if C. be going from England to Jamaica, ho may pay 
B. this 1,0001 , and take a bill of exchange drawn by B. in England 
upon A. in Jainaicu, and receive it whon ho comes thither. Thus 
does B. receive liis debt, at any distance of place, by transferring 
it to C. ; who carries ovor his money in paper credit, without danger 
of robbery or loss. This mothod is said to have been brought into 
general use by the Jews and Lombards, when banished for their 
usury and other vices, in order more easily to draw their effects out 
of Prance and England, into those countries in which they had chosen 
to reside. The invention of them was a little earlier: for the Jews 
were banished out of Guienne in 1287, and out of England in 1290: 
and in 1236 the use of paper credit was introduced into the Mogul 
Empire in China.” 


The Act of 1882 contains the following definition of a bill of Definition 
exchange: — in Act. 

S. 3. "(1.) A hill of exchange is an unconditional (&) order 
in writing, addressed by one person to another, signed (e) by 
the person giving it, requiring the por son to whom it is ad- 
dressed to pay on demand, or at a fixod or determinable future 
time, a sum certain in money to, or to the order of, a specified 
person, or to bearer. 

“ (2 ) An instrument which docs not comply with these con- 
ditions, or which orders any act to be done in addition to the 
payment of monoy, is not a bill of exchange. 

_ “ (3.) An ordor to pay out of a particular fund is not uncon- 
ditional within tlio moaning of this section (d); hut an unquali- 
fied order to pay, coupled with an indication of a particular 


(s) Bills of Exchange Act, 1882, 
s. 6G. Seo Steele y. M'Kinlay, 5 App. 
Caa. 761; (Renta v. Smith, [1908] 1 
K. B, 263. 

(a) 2 Bl. 466. 

(h) See Little v. Blackford, 21. Jc 


21. 171; 81 R. E. 726; Bamtltcn r. 
Spottisviaode, 4 Ex. 200; ThairlwdU 
v. <?, N. S. Co., [1910] 2 K. B, 609. 

00 See ss. 18 and 20. 

(d) Jenny v. Berle, 2 Ld. Baym. ( 

1861. t i 
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fund (e) oat o£ which the drawee is to reimburse himself or a 
particular account to be debited with the amount, or a statement 
of the transaction which gives rise to the bill, is unconditional. 

“ (4.) A bill is not invalid by reason 

(a) That it is not dated; 

(b) That it does not specify the value given, or that 

any value has been given therefor (/); 

(e) That it does not specify the place where it is drawn 
or the place where it is payable ” (g) 

Bills of exchange are either "inland" or “foreign." An 
inland bill is, or on tho face of it purports to bo (/&),— 

(1.) Both drawn and payablo in tho British Islands, or 
(2.) .Drawn within tho Britisli Islands upon some person 
resident therein. 

Any other bill is a foreign bill. 

An inland bill is in the form bofore given ( i ): a foreign bill is 
generally in the form following: — 


London, 1st Feb., 1882. 

For francs 1000. 

At sixty days after sight of this first of exchange (second 
and third unpaid) pay to the order of Messrs. Ambler & Co. 
one thousand francs. 

Value received. 

Hake, Eollet & Co. 

To Messrs Fabfu. Paris. 

If the bill had been drawn on a person in the British Isles, the 
amount would have been mado payablo in English money. 

A bill may be payable on demand, or at a fixed or doterminablo 
future time (k). A bill is payable on domand which is expressed 
to be payable on demand, or at sight, or on presentation, or in 
which no time for payment is expressed (l) It is payable at a 
determinablo future timo if it is expressed to be payable at a fixed 
period after date or sight, or on or at a fixed period after the occur- 
rence of a specified event which is certain to happen though the 


(e) Re Bo’jic, 33 Ch. I). 612. 

(f) Hatch v. I'rayet, 11 A. & E. 
702. Even i! the bill contain* a state- 
ment that value was given, the imme- 
diate parties may give evidence that 
it was not; Abbott v, Heniricht, 1 
M. & Gr. 791; 5li R. R 542. 

(y) If no pLue ol payment is speci- 


fied the place of payment meat be 
ascertained according to the roles laid 
down by s. 45 (4). 

(A) Act of 1882, s. 4. 

(>) Ante, p. 183. 

(*) S. 3. 

(1) S. 10. 
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time of happening may bo uncertain (m). An instrument pay- Chap. XII. 
abla on a contingency is not a bill (n). 

Foreign bills are sometimes drawn payable at one or more ‘‘Usance.” 
“usances,” whero by “usance” is meant time for payment as 
fixed by custom, having regard to the places whore tho bill is 
drawn and where it is made payable. 

Unless a bill is payable on demand, and unless tho bill itsolf Days of grace, 
otherwise piovidcs, throe days, called “days of grace,” are addod 
to tho timo fixed by tho bill, and tho bill is duo and payable on 
tho last day of grace (o). 

A bill is not invalid by reason only that it is anto-doted or Data, 
post-dated (p), or that it boars date on a Sunday (§), or by its not 
bearing any date, in which ease the hohlor may insert tho date (r). 

Unless the bill is made payable to bearer, tho payee must bo Payee, 
named or indicated therein with reasonable certainty (s) ; and 
formerly, unless the bill was made payable to bearer, there could 
not be an alternative payca, “ A. or B.” (t), nor could a bill bo 
made payable to the officer for the time being of a company (tt); 
but now either of theso things can be done {x). 

Whero tho payee is a fictitious or non-existing person, the bill 
may be treated as payable to bearer (?/), 

The drawer or anv indorser may insert in a bill tkB name of Referee in 
7 . . ease of need. 

a referee in oaso oi need, that is, a person to whom the holder 1 

may resort in case the bill is dishonoured by non-aoceptance or 
non-payment (z). 

It will be remembered that in the case of a contract by deed, Considera- 
that is, under seal, or, as it is termed, a “specialty," considera- 
tion iB presumed in law {ay this is by reason of the solemnity and 
deliberation with which, on account of tho ceremonies to he 


(mi) S. 11. See Oolehan v. Cooke, 
Willoi, 399; (loss v. Nelson, 1 Burr. 
226. Sea a. 14 as to the computation 
of the timo of payment. 

(») S. 11. See Palmer v. Pratt, 2 
Bing. 185; 2 7 R. R. 583; Garlos r. 
Fanoourt, 5 T. R. 486 ; 2 R. R. 647. 

(o) S. 14. 

(p) Royal dank of Scotland v. 
Tottenham, [1894] 2 Q. B. 715. 

(?) S. 18 (2). 

(r) S. 12. Seo e. 20. 

(a) Sa. 3, 7. See Chamberlain v. 
Young, [1893] 2 Q. B. 20S. 


(t) Blanokenhagen v. Blundell, 2 B. 
& Aid, 417. 

(k) Storm v. Stirling, 3 E. & B. 
832. 

(•) S, 7 (2). 

(sO S. 7 (8); Bank of England 
Vagliano , [1891] A. C. 107; Glutton 
v. Attenborough, [1897] A. 0. 90; 
Vinden y. Hughes, [1905] 1 K. B. 
795; Macbeth v. N. # 8, Wales Bank, 
[1908] 1 K. B. 13. 

(s) S. 15. 

(ft) 2 BI 446. 



188 


THE MODERN LAW OP PERSONAL PROPERTY. 


Chap. XII. observed, it is supposed to be entered into. As a general rule a 
contract not under seal, or a " simple contract,” creates no right 
of action unless it is made for valuable consideratjion (b). A bill 
of exchange contains a simple contract for payment, but at 
common law consideration for the bill is presumed till the 
contrary appears. 

By the Act of 1882, “ every party whose signature appears on 
a bill is prima fade deemed to have become a party thereto for 
value ” (a) . Valuable consideration is any consideration sufficient 
to support a simple contract, or an antecedent debt or liability (dl). 
Such debt or liability is sufficient whether the bill iB payable on 
demand or at a future time ( 0 ). 

Acceptance ; Tko acceptance of a bill is the signification by the drawee (/) 
of his assent to the order of the drawer (g). It must be written 
on the bill, and be signed by the drawee (h). The mere signature 
of the drawee without additional words is sufficient (*) It must 
not express that the drawee will perform his promise by any other 
means than the payment of the money (fr ) . 

A bill may bo accepted before it has been signed by the drawer, 
or while otherwise incomplete, or when it is overdue, or lias been 
dishonoured for non-acceptance or non-payment (i). 

; general” or An acceptance may be cither “general” or “qualified." A 
general acceptance assents without qualification to the order of 
the drawer (m). A qualified acceptance in express terms varies 
the effect of the bill as drawn («). 

An acceptance is qualified which is — 

(i) Conditional, that is, which makes payment by the acceptor 
dependent on the fulfilment of a condition therein 
stated (a); 


“ qualified , 


qualified 


(J>) Plowd. 308. Keiemch v. Han- 
ning, 1 De G. 11. Il G. 170. 

( 0 ) S. 30 (1). 

(d) S. 27 (1). Sep Poirier v. 
Morris, 2 E. & B. 89; Royal Bank of 
Scotland t. Tottenham, [1891] 2 Q. 
B. 713. 

(a) S. 27 (1). See Gun 10 v. Misa, 
L. R. 10 Ex. 133 ; 1 App. Cas. 354. 

(1) 181; see Dura v, Clark, 
0 Q B. 16. Aa t> acceptance for 
honour, aee post, p. 200. 

M s. 17 (1). 


(3) S. 17 (2a). 

(») lb Formerly, this was not 
suffioiont; see Hindhaugh v. JBlakey, 
3 G. P. D. 136; Steele v. M'Kinlay, 6 
App. Cas. 764; 41 & 42 Viet. 0 . 13, 
repealed by the Aot of 1882. 

(A) S. 17 (2b). See Russell v. 
Phillips, 14 Q. B. 891. 

(i) S. 18. 

(oi) S. 19. 

(») S. 19 (2). Meyer v. Beeroits, 
[1891] A. O. 620. 

( 0 ) lb. See Smith v. Vertue, 9 0. 
B. N. S. 214. 
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(ii) Partial, that is, to pay part only of the amount for which Chap. XU. 

the bill is drawn (p); 

(iii) Local, that is, to pay only at a particular specified 

place (g); 

(iv) Qualified as to time (r); 

(v) The acceptance of some drawees, but not of all(s). 

To give effect to acceptance the bill must be delivered, that is, Delivery. 
the possession, actual or constructive, of it must be transferred 
from one person to another ( t ), and until delivery every contract 
in it, whether the drawer’s, tho acceptor’s, or an indorsor’s, iB 
incomplete and revocable; or thero must bo notification, that is, 
notice by tho drawee to, or according to tho directions of, the 
person entitled to tho bill that ho has accepted it, and then the 
acceptance is complete and irrevocable (f). 

“ Delivery ” means transfer of possession, aotual or constructive, 
from one person to anothor (tt). “ Issuo ” means the first delivery Lame, 
of a bill complete in form to a person who takes it as holder (u). 

It is immaterial that the “issue” has been induced by fraud (*). 

The signing and delivery of a blank or skeleton bill is a primd Skeleton 
facie authority to fill it up for any amount uhich the stamp will 
cover (y), using the signature for that of the drawer, the acoeptor, 
or an indorser (i/); and similarly, when a bill is wanting in any 
materiel particular, the holder has primd facie authority to fill 
up the omission in any way he thinks fit (y). But the completion 
must he within a reasonable time and in accordance with the 
authority given ( z ) ; though, in the hands of a holder in due course, 
the bill is valid whether it had been so duly completed or not (a). 

The drawer’s name, it would seem, may be filled in even after 
the aecoptor’B death (b). 

Capacity to incur liability as a party to a bill is co-oxtonsive Capacity of 

parties. 


(p) 16. Seo Petit v. Demon, Comb. 
462. 

(?) lb. See Eakitad v. Shelton, 6 
Q. B. 86. 

(r) lb. See Jlusscll v. PhilUpt, 14 
■Q. B. 891. 

CO ». 

(t) Ss. 2, 21. 

(«} lb. As to delivery by post, see 
Sot p. Cota, 9 Cb. 27; Smith v. 
Mmdy, 8 E. & E. 22. 

(as) Glutton v. Attenborough, [1897] 


A. C. 90. As to issuo on delivery by a 
thief; sea Bnxenilele v. Bennett, 8 
Q. B, D. 681; Ingham v. Prmtoee, 
7 C. B. N. S. 82 j Arnold v, Cheque 
Bank, 1 C. P. D. 578. 

(y) Act of 1882, s. 20 (1). GUnie 
v. Smith, [1908] I K. B. 233. 

(*) S. 20 (2). Walk in v. Lamb, 
86 L. T. 483. 

(а) lb. llerdman v. Wheeler, [1802] 
1 E. B. 361. 

(б) Carter v. White, 25 Cb. D. 688. 
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with, capacity to contract (e). A corporation cannot make itself 
liable as a party to a bill unless it is competent so to do under 
the law rotating to corporations (d ) . If a bill is drawn or indorsed 
by & corporation having no power to incur liability on a bill, 
the holder is entitled to rccoive payment and to enforce the bill 
against any other party (d) . 

In genoral a corporation oan only contract by writing under 
its common seal (p), and being established for a speoific purpose 
cannot bind itself by a contract which is entirely unconnected! 
with the purposes of its iueorporal ion (/). Therefore, it was held 
that a railway company, incorporated iu the usual way by private 
Act of Parliament, which contained no provision empowering it 
to draw, accept, or indorse hills of exchange, was not competent 
to do so, and acceptances given by it with the seal of the company 
annexed wero not binding upon it (</). But a corporation may 
issue bills, where the terms of the instrument under which it is 
constituted authorize, upon a fair construction, the issuing of bills, 
or where the business of the corporation is one which cannot in 
its ordinary course be carried on. without bills (h), for instance, 
where it is incorporated for the purpose of trade (i). In the case 
of a company under the Companies Act, 1908, the provisions of 
which are not affected by Hie Bills of Exchange Act (7c), the ques- 
tion will turn upon the proper construction of the memorandum 
and articles of association (l). 

A corporation generally signs a bill by procuration ( m ), but, in 
place of signature to any instrument in writing required by the 
Act to bo signoil, the corporate seal may be attachod ; this does 
not mean that the bill or note of a corporation must bo under 
soal («). By the Companies Act, 1908 (r>), with regard to a com- 


(o) S. 22 (1). 

(d) S. 22 (2). Smith v, Johnson, 8 
H. to N. 222. 

(e) See Grouch v. Cri'dit Fonder, 
L. R. 8 Q. B. 374. 

(/) Bateman V. Mid Wales Bail. 
Co., L. R. 1 0. P. 508, per Erie, C.J, 
(?) lb. p. 499. 

(ft) Peruvian Go. v. Thames, fc. 
Co., 2 Ch. 622. 

(t) Bvles on Bills, 79 et leg. 

(fc) S. 97 (3) <i). 


(1) Companies Aot, 1908 (8 Edw. 7, 
o. 69), ss. 76, 77. 

(in) Seo poil, p. 192. 

(n) Aot of 1882, a. 01 (2). Before 
the Act it was doubtful whether a hill 
or note issued under the seal of a cor- 
poration was negotiable: Grouch v. 
Credit Fonoier, L. R, 8 Q. B. 882, 
383. 

(o) 8 Edw. 7, o. 69, s. 77; see 
s. 76. Chapman v. Smethurst, [1909] 
1 K. B. 927 ; Premier Bank v, Carl- 
ton Co., wf. 106, 
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party incorporated thereunder, and having authority to draw, Chap. XII. 
aocept, or indorse a hill of exchange, it is provided that: — 

“A bill of exchange or promissory note shall be deemed to 
have been made, accopted, or indorsed on behalf of a company 
if made, accepted, or indorsod in the name of, or by or on 
behalf or on account of, the company by any person acting* 
under its authority “ 

Where directors accepted bills on behalf of a company which 
had no power to accept bills, it was held that they were personally 
liablo to an indorsee for value (p) . 

Signature is essential to liability under a bill whether as drawer, Signature, 
indorser, or acceptor (q) . Where a signature is forged or placed on i 
a bill without authority, it is wholly inoperative, unless the parly [ 
against whom it is sought to retain or enforce payment of the bill • 
is estopped from setting up the forgery or wont of authority (r). 

For instance, whore a poison sued upon a hill has declared or Forged or 

admitted that the signature is his own, and has thereby altered 

the position of the holder to whom the declaration or admission 

has been made, he is ostopped from denying his signature (s) . Estoppel. 

Where a forged bill has been paid, and the position of the holder 

has been altered, the payer cannot recover back the money which 

he has paid when ho subsequently discovers tho forgery (s) . It has Ratification. 

been held that there cannot be ratification of an unauthorized 

signature amounting to a forgery (t). 

Where a drawee accepts a bill “ payable at ” a banker’s, the Banker’s 
banker, if he pays on a forged indorsement, cannot iharge his lmbllltr ‘ 
customer with tho amount so paid [u). 

But where the banker is himself the drawee, ho is protected 
when the bill is payable to order on demand, and ho pays it in 
good faith and in tho ordinary course of business; he need not 
show that the indorsement of tho payeo, or any subsequent 
indorsement, was by or under the authority of tho person whose 
indorsement it purports to be; and he is deemed to have paid 


(p) West London Bank v. K\tson : 
la, Q. B. D. 360. 

(?) Act of 1882, s. 23. 

(?) S. 24. Subject to some ex- 
ceptions contained in ss. 64, 56, 60, 
and u. 80 and 82 as amended by 46 6 
47 Viet. c. 65, 8. 17, and 6 Edw. 7, 
c. 17. See Bank of England y. 
Vaghano, [1891] A. C. 107; Emberi- 


oos y. Anglo-Aualruin Bk ., [1804] 2 
K. B. 870. 

(») London $ B. P. Lift, r, Liver- 
pool Bk , [1898] 1 Q. B. 7. 

(t) Brook v. Hook, L. R. 6 Ex. 89, 
per Kelly, C B. But see M'Kenzie v. 
British Linen Co., 6 App. Cas. 82. 

(») Bobarts v. Flicker, 16 Q. B. 
560; Byles on Bills, 262, 298. 
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the bill in due course, although the indorsement have been forged 
or made without authority (ss). 

Signature in the name of the person Lo be made liable may be 
made by an agent ( y ). Upon the principle already ilisoussed (a), 
an agent managing a business, part of which consists in drawing, 
indorsing, or accepting bills, may bind his principal by signing 
his name to a bill though he be specially instructed not to do 
80 (a); and an agent having authority to sign the name of his 
principal may direct another person to sign that name to a par- 
ticular bill (b). 

Sometimes the signature is “ by procuration,” thus, “ Benjamin 
Brown, per pro. Samuel Smith.” Such a signature operates as 
notice that Samuel Smith, as tho agent of Benjamin Brown, hajs 
but a limited authority to sign; and the principal is bound only if 
the agent was acting within the limits of his authority (c). If a 
person signs as agent, knowing that ho has no authority, he is 
liable for tho false representation (d). 

When a person signs a bill as drawer, indorser, or acceptor, and 
adds words to his signature indicating that he signs for or on 
behalf of a principal, or in a representative character, he docs not 
become personally liable (e); but the mere addition of words de- 
scribing him as an agent, or as filling a representative character, 
does not exempt him from personal liability (/) . 

The usual term to employ in an indorsement by an agent 
is "sans recows” or “without recourse” (“to me” being 
understood), or “ sans frais." 

In determining whether the signature on a hill is that of the 
principal or that of the agent by whose hand it is written, the 
construction most favourable to the validity of the instrument 
must be adopted (p).^ 

The term presentment is used in two meanings. Sometimes 


(j) Act of 1882, a. 00 (taken from 
16 & 17 Vint. o. 59, a. 19, which is still 
unrepeuled, see Capital and Counties 
Sank v. Gordon, [1903J A, 0. 210). 
See Halifax v, Wheelwright, L, R, 
10 Ek. 191; Lacava v. Credit Lyon- 
nais, [1897] 1 Q. B. 148. 

O0 S. 91. 

00 Ante, p. 75. 

(a) Edmunds v. Btahell, L, R, 1 

Q.B.97. 


(5) Laid r. Hall, 8 0. B. 627. 

(o) S 26. 

(<f) Polhtll v. Walter, 8 B. & Ad. 
114; 37 R. R. 844; West London 
Sank v. KiUon, 13 Q, B. D. 360. 

(e) S. 26 (1). See So Barnard, 32 
Ch D. 447. 

(/) S. 20 (1). See Re Barnard, 
sup. 

(S') S. 20 (2). 
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it means presentment to the drawee for acceptance, and sometimes Chap. XII. 
presentment for payment when the bill comes to maturity. 

A bill is said to be “dishonoured” if cither acceptance or Dishonour 
payment is refused. If an inland bill is dishonoured, a minute “>a protest, 
maybe made on it at the request of the holder by a notary public, 
referringto the notary’s register. If a foreign bill is dishonoured, 
it may be “ protested ” before a notary public. 

In ordor to rendor a party to a bill liable, presentment by Presentment 
the holder of a bill to the drawoo for accoptanco is nocossary in 
tho following cases only, namely: (1.) Where it is payable after 
sight, in which ease it is necessary in ordor to fix the maturity of 
the instrument; or (2.) Where it expressly stipulates that it 
shall bo presented; or (3.) Where it is drawn payable elsewhere 
than at the residence or place of business of the drawee (/<■). 

Whore presentment is optional, tho object in presenting is 
to obtain the acceptance of the drawee, and thus to render him 
liable on the bill; and in ease the drawee refuses to accept, or, 
as it is called, “ dishonours ” the bill, to have an immediate right 
to proceed against the drawer and prior indorsers (i). 

Tho holder of a bill payablo af Lor sight must eilher present it for 
acceptance or negotiate it within a reasonable time; otherwise the 
drawer and all indorsers prior to that holder will be discharged. 

In determining what is reasonable time, regard must bo bad to the 
nature of the bill, the usage of trade with respect to similar bills, 
and the facts of the particular ease (fc). 

The following rules as to due presentment for acceptance are 
laid down by the Act (i): — 

(1.) Tho presentment must be made by or on behalf of the 
holder to the drawee, or to some person authorised to accept or 
refuse aceeptaneo on his behalf (w), at a reasonable hour on a 
business (ft) day, and boforo the bill is overdue 
(2._) Where a bill is addressed to two or more drawees, who 
aio not partners, presentment must bo made to them all, unless 
ono has authority to oeeopt for all, then presentment may be 
made to him only. 

(h) S. 39. Fry v. Sill, 7 Taunt. 397; IS B. B. 

(t) 3. 43. 612. 

(is) S. 40. As to what is reason- ( l ) S. 41 (1). 

able time, mo Itnmchum Mvlliok v. (m) Putting tho bill into a bill-box 
Sadaiitien, 9 AIoo. P. C. 46; Mutt- In the usual maimer is sufficient. 

»»a« v. D’Eyumo, 2 II, Bl. 666; (o) Business days are defined in 

Hellish v. flawdon, 9 Bing. 416; s. 92. 

JStiaktr v. Graham, 4 M. & W. 721; 

CJ.P.P. 
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(3.) Where lie drawee is dead, prosonlment may be made to 
his personal representative 

(4.) Where the drawee is bankrupt, presentment may be mado 
to him or to his trustee. 

(5.) Whero authorised by agreement or usage, a presentment 
through the post-office is sufficient. 

Presentment in accordance with these rules is excused, and a 
bill may be troated as dishonoured by non-acceptance (o): — 

(1.) Where the drawee is dead or bankrupt, or is a fictitious 
person (p), or a person not having capacity to contract by bill. 

(2.) Where, after the oxerciso of reasonable diligence, such 
presentment cannot be effected. 

(3.) Where, although the presentment has been irregular, 
acceptance has been refused on some othor ground. 

Non-acceptance within tho customary time (q) must be treated 
as dishonour, otherwise the holder loses his right of recourse 
against tho drawer and indorsers (r). A bill is dishonoured if it 
iB not accepted on presentment, or if it is not accepted when pre- 
sentment is excused (s). Tho effect of such dishonour is Lhat an 
immediate right of recourse against the drawer and indorsers 
aocrues to the holder, and no presentment for payment is 
necessary (t). 

A qualified acceptance may be refused by the holder and troated 
as dishonour; hut where taken without tho authority or assent of 
the drawer or an indorser, it not boing a partial acceptance 
whereof due notice has been given, such drawer or indorser is 
discharged from liability, unless ho has had notice of tho qualified 
acceptance and has not signified his dissent within a roasonablo 
time (it). 

Every bill must be duly presented for payment, or the drawer 
and indorsers will bo discharged (a;), except in the following 
cases (ij ) : — 

(1.) Where, after the exercise of reasonable diligonce, present- 
ment, as required by this Act, cannot be effected; hut tho fact 


(o) 8. 41 (2). 

(p) Ante, p. 187. 

(g) The custom is to leave the bill 
with the drawee, if bo required, for 24 
hoars, at the end of which time he 
mast give it baot, accepted or not ac- 
cepted, See Sank of Tan Diemen's 


Land v. Bank of Violoria, L. R. 8 
P. C, 626. 

(r) S. 42. 

00 s. 48 (1). 

(0 S. 43 (2). 

O) S. 44. 

0) S. 45. 

(y) S. 46. 
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llmt the holder has reason to believe that the bill will, on pre- 

eentment, bo dishonoured, does not dispense with the necessity 1 — JL 

for presentment (a). 

(2.) Where the drawee 14 a fictitious person (a). 

(8.) As regards the drawor, where the drawee or acceptor is 
not bound, as between himself and tho drawer, to accept or 
pay tho bill, and the drawer has no reason to believe that the 
hill would be paid if presented 

(4.) As regards an indorsor, where the bill was accepted or 
made for tho accommodation of that indorser, and he nas no 
reason to expect that tho bill would be paid if presented. 

(5.) By waiver of presentment, express or implied (b). 

No particular form of presontmont is nooossary (0). 

A bill is duly prosonted for payment if presented in accordance 
with the following rules (cl ): — 


(1.) Where the bill is not payable on demand, presentment 
must he mode on the day it falls due (e). 

(2.) Whore the bill is payable on demand, then, subject to 
the provisions of this Act, presentment must be made within a 
reasonable time after its issue in order to render the drawer 
liable, and within a reasonable time after its indorsement, in 
order to render the indorser liable. In determining what is a 
reasonable time, regard shall he had to the nature of the bill, 
the usage of trade with regard to similar bills, and the facts of 
the particular case. 

(3.) Presentment for payment must he made by the holder, 
or by some person authorised to receive payment on his behalf, 
at a reasonable hour ou a business day, at the proper place as 
hereinafter defined (/), either to the person designated by the 
bill as payer, or to some person authorised to pay or refuse 
payment on his behalf, if with the exercise of reasonable dili- 
gence such person can there be found (5). 

(4.) Whore a bill is drawn upon, or acoepted by two or more 
persons who are not partners, and no place of payment is speci- 
fied, presentment must be made to them all. 

(5.) Where the drawoo or acceptor of a bill is dead, and no 
place of payment is specified, presentment must be made to a 
personal representative, if such there be, and with the exercise 
of reasonable diligence he can be found. 


(*) Even if tho acceptor toils the 
holder that ho will not pay it when 
duo; Baler v. Biroh, 3 Camp. 107 ; 13 
R. R. 787,* or becomes bankrupt 
before maturity; Bowes r. Sows, 5 
Taunt. 30; 14 R. R. 700. 

(a) Ante, p. 187. 

(5) Hopley v. Dufresne, 16 East, 
276; 13 R. R. 463. 


( 0 ) Per Cairns, L.G., Be East of 
England Bank, 4 Ch. 18. 

( d) 8. 46. 

(a) Ante, p. 186. 

(f) S. 45 (4), (6). 

(?) The person presenting the bill 
must show it, and give it up on being 
paid; a. 62 (4). 


13 ( 2 ) 
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(6.) Where authorised by agreement or usage, a presentment 
through the post office is sufficient. 

Delay in. presentment is excused -when caused by oiroumstances 
beyond the control of the holder, and not imputable to Mb de- 
fault, misconduct or negligence (h)] but it must be made with 
reasonable diligence when the cause of delay ceases to operate (i). 

A bill is dishonoured by non-payment when on due presentment 
it is not paid, or when presentment is excused and the bill is over- 
due and unpaid (7c). The effect of such dishonour is that an 
immediate right of recourse against the drawer and indorsers 
accrues to the holder (7c); but ho cannot suo any party until aftor 
the last day for payment ( l ). 

Notice of dishonour, whether by non-acceptance or by non- 
payment, must, except in the cases mentioned below, be given to 
the drawer and eaok indorser, and any to whom notice is not given 
will be discharged (in)] but if notice of dishonour for non-accept- 
ance is not given, a holder in duo course subsequent to such omis- 
sion is not prejudiced (rt); and when notice of dishonour for 
non-acceptance is given, notice of dishonour for non-payment is 
unnecessary, unless in the meantime the bill has beenaccepted(m). 

Delay in giving notioe of dishonour is excused on the same 
grounds as delay in presentment (a) . Notice of dishonour is dis- 
pensed with in the following cases (o) : — 

(1.) When, after the exercise of reasonable diligence, notice as 
required by this Act cannot be given to or does not reach the 
drawer or indorser sought to be charged: 

(2.) By waiver (p), express or implied, notice of dishonour 
may be waived before the time of giving notice has arrived, or 
after the omission to give due notice, 

(3 ) As regards the drawer in the following cosos (q), namely 
—(1) where drawer and drawee are the same person, (2) where 
the drawee is a fictitious porson(r) or a person not having 


(A) S. 46 (1). See Houquette v, 
Overmann, L. R. 10 Q. D. 625; The 
Slmville, [1904] P. 316. 

(i) 3. 46 (1). 

(ft) S. 47. 

(!) Kennedy v. Thomas, [1894] 2 
Q. B. 769. 

(tf») S. '48r 

(») Sunn Vi O'Keeffe, 6 M, i 3. 
282; 17 R. R. 326. 

(o) S. 60. See s, 46 (1), ante. 


Notieo must be given, oven if the ac- 
ceptor is a bankrupt; Ssdadc v, 
Sowerly, 11 East, 114; 10 R. B. 440. 

(?) As to what amounts to waiver, 
boo Shipton v. Kneller, 4 Damp. 285; 
Srett v. Levett, IS East, 213; Oor- 
dety v. Colvm, 14 O. B. N. S. 374; 
Woods y. Sean, 8 B. & S. 101. 

(?) See Imperial Sank of Canada 
v. Sank of Hamilton, [1908] A. 0. 49. 
(r) Ante, p, 187. 
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capacity to contract (s), (3) where the drawer is tho person to 
whom die bill is presented lor payment, (4) where the dm woe or 
acceptor is as between himself and the drawor under no obliga- 
tion to accept or pay the bill (t), (5) whore the drawer Eos 
countermanded payment: 

(4.) As regards tho indorsor in the following cases, namely — 
(1) whoro the drawee is a fiotitious person (u) or a person not 
having capacity to contract, and the indorsor was aware of the 
fact at the time ho indorsed the bill, (2j whero the indorser is 
the porson to whom the bill is presented for paymonl, (3) where 
tho bill was accopted or mado for his accommodation 


Notice of dishonour must be given in accordance with tho rules 
expressed in tho Act (v), somo of tho most important of which 
are— 

(1.) It may bo given in writing or by personal communication, 
and in any sufficient torms. It may bo partly written and partly 
verbal . If written, it need not bo signed If duly addresaod and 
posted it is sufficient notwithstanding any miscarriage by the 
post office. It may bo given to lhe party himself or to his 
agent (a:), 

(2.) It may be given as soon as tho bill is dishonoured, and 
must be given within a reasonable time thereafter (y). 

(3.) In the absence of special oircumstances, notice is not 
deemed to have been given •within a reasonable time, unless— 
where the person giving, and the person to receive notice, reside 
in the same place, the notice is given or sent off m time to reach 
the latter on the day after the dishonour of the bill (j): or, 
where they re&ido in diflerent places, the notice is sent off on 
tho day after the dishonour of tho bill, if there be a post at a 
convenient hour on that day, and if there be no such post tin that 
day, then by the next post thereafter (a). 

(4 ) Where a bill when dishonoured is in tho hands of an 
agent he may either himself give notice to the parties liable on 
the bill, or ho may give notice to his principal. If he give notice 
to his principal, ho must do so within the same time as if he 
were tho holder, and the principal upon receipt of such notice 
has himself the same time for giving notioe as if the agent had 
been an independent holder (£>) . 


(i) Leaeh v. Hewitt, 4 Taunt, 731 ; 
14 R. R. 662. 

(t) Biclerdike v. Bollman, 1 T. R, 
406 ; 2 Sm. L. 0. 102; 1 R. R. 242; 
Sharp v. Ba\ley, 9 B. & C. 44. This 
is the ease of the hill having been ac- 
cepted for the accommodation of 
drawer. 

(«) Ante, p. 187. 

(») B, 49. 

(si) Re Deep Sea Fuhery Oo., [1902] 
1 Oh. 607. 


($0 Hine v. Allely, 4 B. & Ad. 624; 
38 R. R. 830; Darlnihre v. Barker , 
0 East, 2, 

(*) Smith v. Mulleit, 2 Camp. 208; 

11 R. R. 694. 

(а) Williams v. Smith, 2 B. 4c Aid. 
490; 21 R. R. 378; Hawke! v, Salter, 
4 Bing. 715; 29 R. R. 708; Fielding 
v. Cony, [1898] 1 Q. B. 288; The 
BlmvOle , [1904] P. 819. 

(б) Bray v. Radvien, 6 M. Jfc S. 
68; 17 R, R. 277; Glade r. Bayley, 

12 hi. & W. 61. 
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Chap. XII. (5 ) Where a party to a bill receives duo notice of dishonour, 

he has after the receipt of auoh notioe tho same period of time 

for giving notioe to antecedent parties that the holder lias aflor 
the dishonour (c). 


41 Protest ; ” 


■“noting;” 


■when 

■etoused. 


A "protest" is a solemn declaration made by a notary 
public (d); it must contain a copy o£ the hill, and must be signed 
by the notary, and muBt specify the person at whose request it is 
made, tho place and date, and the cause and reason of protest). 
Where the bill is lost or destroyed, or wrongfully detained, the 
protost may be on a copy or written partioulare thereof (/) . Whefe 
a notary cannot bo obtained, it may bo protested by a householder 
or substantial resident of tho place whore the bill is dishonoured, 
in the presonco of two witnesses, in the form prescribod by the 
Act (g) 

" Noting ” is a minute made on the bill by he at tho 
time of refusal of acceptance or payment, and is^iop ia id as the 
preparatory step to protest (h). Where a bill Af 0 r «red to bo 
protested within a specified time, or before somd^^ t<er proceed- 
ing is taken, it is sufficient that the bill haB been if y 19 for protest 
within such time or before such proceeding, aif^he formal 
protest may be extended at any time as of the J ato of the 
noting (i). 

An inland bill may be noted or protested for non-acceptanoe or 
non-payment; but need not be so to preserve recourse against 
the drawer or indorser (7c). The only use of protesting an inland 
bill is to enable it to be accepted for honour (l). On the other 
hand, a foreign bill, appearing on the face of it to be such, must 
be duly protested ( m ) , And where the acceptor of a bill becomes 
bankrupt, or suspends payment before it matures, the holder may 
have the bill protested for better security against the drawer and 
indorsers (n). 

Protest is dispensed with by any circumstance which would dis- 
pense with notioe of dishonour, and delay in noting or protesting 


(o) See, generally, as to notice of 
dishonour, Biafterdika r. Bellman, 2 
8m. L. G. 102, and nates thereto. 

(d) Lyles on Bills, 218. 

« fl. M CO- 
GO S. 61 (8). 

(?) S. 94, and Sched. I. 

( A ) Bylea on Bills, £20; LaftUy v. 
Milh, 4 T, R. 170; 2 B. B. 860. 


(>) S. 93. 

(*> S. 61 (1). 

(l) Ss. 06-68. 

(m) S. 61 (1), (2). Various reasons 
are given for this difference: see 
Byles on Bills, 217. 

(rt) S. 61 (5). See Ex p. Bank of 
Brazil, [1893] 2 Ch. 438. 



NEGOTIABLE INSTEUMENTS. 


199 


may bo oxeused by circumstances beyond the control of the Chap. XII, 
holder (o). 

When a bill is accepted generally, presentment for payment Presentment 
is not necessary to make the accoptor liable (p) . If presentment 
is required by the terms of a qualified acoeptanoc, the accoptor, in acceptor, 
the absence of an express stipulation to that effect, is not dis- 
charged by tho omission to present the bill for payment on the 
day that it matuics (p) To render tho acceptor liable it is not 
necessary to protest a bill, or to give him notice of dishonour (p). 

Where a bill is dishonoured, the holder may recover from any Damages on 
party liable on the bill, the drawer, who has been compelled to 
pay, from the acceptor, and an indorsor, who has been compelled 
to pay, from tho acceptor or drawer or a prior indorsor— the follow- 
ing liquidated damages (g):— 

(a.) The amount of the bill. 

(b ) Internet from presentment for payment, if the bill is pay- 
able on demand, otherwise from maturity (i ) . 

(c.) Tho expenses of noting or, when protest is necessary (s) 
and the protest has been extended, of protest. 

Where the bill has been dishonoured abroad, in lieu of the above is-exohanga. 
the holder may reco\er from the drawer or an indorser, and the 
drawer or an indorser who has been compelled to pay may recover 
from any party liable to him, the amount of the re-exchange (f) 
with interest thereon until payment («). 

Where a bill is payable abroad, the holder has a right to be paid 
a certain sum in foreign currency in a foreign country; in other 
words, he is entitled, if the bill is dishonoured, as against any one 
liablo in this country on the bill, to suoh a sum of English money 
as would purchase that amount of foreign money together with 
the costs of transmitting it to England, as well as the costs of 
protest, &c. (as). Tho easiest ruannor for the holder to obtain 
English money from the person in England liable to pay, is by 
drawing a bill at sight for the amount on him (a;). The word 

(a) S, 61 (9) ; and aeo as. 46, SO, ante, 
p, 198; Campbell v. Webster, 2 C. B. 

268; Legge >. Thorpe, 12 East, 111. 

(p) S. 52. Sec ante, p. 194. 

(q) S. 57 (1). Therefore the ol&im 
may be made under R, S. C. Order III, 
r. 6; sec Dando v. Sedan, [1898] 1 
Q. B. 318. 

(r) He Salt of England Bank, 4 Ch. 

14, 


(i) Ex p, Bank of Braid, t up, 

({) A» to " re-exohonge,” sob 
VUlam v. j lyen, 3 App. Cas. 133. 

0) S. 57 (2). Sae s. 97 (2); and 
Be Gillespie, 18 Q, B. D, 286; Be 
Commercial Bank of S, Australia, 38 
Ch. D. 522. 

(«) Stae v. Pompe, 8 C. B. N. S. 
538, 563. 
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Interest. 


Acceptance 
for honour. 


“ re-exokange ” is used in this section for the amount for which 
tho bill at sight would have to bo drawn. The word is also used 
in the meanings of, (1) the loss on a particular transaction owing 
to the exohang e being adverse (y), and (2) the course of exchange 
itsolf. 

Where, by tho Act, interest may be recovered as liquidated 
damages, it may, if justice require it, be withheld wholly or in 
part; and, where a bill is expressed to be payable with intorest at 
a given rate, interest as damages may or may not be given at the 
same rate as interest proper (z). “Interest proper” is where a 
bill is expressod to ho payable with interest; whioh, unless the 
instrument otherwise provides, runs from the date of the bill, and, 
if tho hill is undated, from its issue (ct). 

Where a bill has been protested for non-acceptance or for better 
security and is not overdue, any person not already liable on it 
may, with the consent of the holder, intervene and accept the bill 
supra protest, for the honour of any party liable on it, or of the 
person for whose account it is drawn (6) ; where a bill payable 


* Course of 
exchange. 


(y) »The phrases "course of ex- 
change” and asohanjje being “ad- 
verse” require some explanation. If 

A. in London otvea French money to 

B. in Paris, he must, if he pays in 
cash, send English money to Paris and 
therewith pnrohase French money 
with which to pay his debt. The 
transmission of bullion is always a 
costly process, owing to its weight and 
ita liability to bo stolen. Tho em- 
ployment of bills of exchange reduces 
the amount of gold that has to be 
transmitted to a minimum. It will be 
obvious that if 0. in Paris owed to D. 
in. London an amount of English money 
equal in value to the French money duo 
to B., botli debts could bo satisfied 
without transmitting bullion between 
London and Pari'*, by an arrangement 
that 0. instead of A. should pay B., 
and that A. instead of C. should pay 
P. In practice A. buys iu London a 
bill payable in Paris and transmits it 
to B. If the total amount of debts 
payable in Paris by parsons in London 
equals the amount payable in London 
by persons in Paris, the price of a bill 


merely depends upon the relative value 
of bov oroigns and francs, and the " rate 
of axohange,” sometimes called the 
“course of exchange,” is said to be 
at “ par.” But if more debts are pay- 
able in Paris by persons in London 
than aro payable in London by persons 
in Paris, there will be a eampetirien 
in London for bills payable in Paris, 
and the price will rise until it becomes 
cheaper to transmit bullion than to 
purchase bills. In this case the rate of 
exchange is the price given in London 
calculated in sovereigns for a bill pay- 
able in francs in Paris, and the ex- 
change is said to be “adverse” to 
London. 

(st) 8. 57 (3); Cameron v. Smith, 
2 B. & AM. 308; 20 R. R. 444; Ward 
v. Mon won, Car & M. 388. 

(n) S. 9 (3); Homan v. Hibden, R. 
it M. 881; 37 R. R. 761; Soffey v. 
Greenwell, 10 A. k E. 222; 5Q R. R. 
391. 

(5) S. 65. The form of the accept- 
ance may be, " Acoopted S.P.,” but it 
usually states for whose honour It is 
accepted. The practice is for an aor 
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after sight is accepted for honour, its maturity is calculated from Chap. XIX. 
the date of tho noting for non-acceptance, and not from (he date 
of the acceptance for honour (c). 

The acceptor for honour is liable, on due presentment, to pay 
according to his acceptance, if tho bill is not paid by the drawee, 
if it has been duly presented and protested for non-payment, 
and ho has notice thereof (d). Ho i'b liable to tho holder and 
all parties subsequent to tho party for whoso honour ho has 
accepted (d). 

A dishonoured bill accepted for honour supra protest, or 
containing a reference in cose of noed (&), must be protested for 
non-payment before it is presented for payment to tho accoptor 
for honour or referee in oaso of noed; delay in presentment, or 
non-presentment, is excused by any oircumstnnoo which would 
excuse delay in presentment, or non-presentment, for payment (/) . 

Where a bill lias been protested for non-paymont, any person Payment far 
may intervene and pay it supra protest for the honour of any hontmr ' 
party liable on it, or of the person for whose acoount it is 
drawn (g) ; but payment for honour, to operate as bucIi and not 
as a mere voluntary payment, musL be attested by a notarial 
act (Ji). 

Payment for honour discharges all parties subsequent to the 
party for whose honour it is made (i); the payer succeeds to all 
the rights and duties of the holder as regards the party for whose 
honour he pays, and all parties liable to that party (i), and is 
entitled to have the bill and protest (1c). 

If the holder refuse to receive payment supra protest, he will 
lose his right of recourse against any party who would have been 
disoharged by such payment (l). 

Sometimes a person wishing to issue a bill will ask another Aocommoda- 
to lend him his acceptance, tho intention being that tho latter tI0 “' 
should accept tho bill, and take it up at maturity, but the former 
should provide the funds for so doing or indemnify the 


cept&noe lor honour to be attested by a 
notarial "ant ol honour” recording 
the transaction, but perhaps this is 
not necessary. 

(o) 3. 54 (5). 

. (d) 3. 68. 

(e) Seo a. 16, ante, p. 187. 


(/) S. 67. Ante, p. 196. 

(a) S. 68 (1), (2). 

(ft) 3. 68 (3); Se WyU, 1 De G. 
F. & J. 642. 

<0 3. 68 (5). 

(ft) S. 68- (6). 

(!) S. 68 (7). 
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Holder. 

Holder in 
due course. 


acceptor (m). Such a bill is callod an “accommodation bill." 
In a case ol this nature the acceptor, who aooording to the tormB 
of the bill is the principal debtor, is really merely a surety. IL 
follows that, if he pays the bill, he has the rights of a surety, e.g., 
he is entitled to the benefit of all the securities held by the 
creditor (n). 

The Act of 1882 defines an “ accommodation party” as “a 
person .who has signed a bill as drawor, acceptor, or indorser, 
without receiving valuo thorefor, and for the purpose of lending 
his name to some other person ” (o); and provides that he is liable 
to a holder for value, whother the holder took the bill with know- 
ledge of the faots or not (o) . 

Whoro several persons arc accommodating parties, thoir rights, 
inter se, are those of co-surcties, irrespective of the position of 
their names on the instrument (p). 

It will be observed that the accommodation party becomes liable 
as soon as value is given, and notice to the party giving value is 
immaterial. 

Tho “holder" means the payee or indorsee of a bill who is in 
possession of it, or the bearer thereof (g). 

Tho “holder of a bill in due oourso," which expression takes 
the place of “ bond fide holder for value without notice,” or 
“ innocent indorsee,” is thus defined (r) 

a 

(.1.) A holder in duo course is a holder (s) who has taken a 
bill, complete and regular on the faco of it, under the following 
conditions, namely,— 

t,ij That he became the holder of it before it was overdue, and 
without notice that it had been previously dishonoured, if 
suoli was the faot: 

(li) That he took tho bill in good faith and for value (t), and 
that at the time the bill was negotiated to him he had 
no notice of any defect in tho title of the person who 
negotiated it 

1 , 2 .) In particular tho title of a person who negotiates a bill is 
defective within the moaning of this Act when he obtained the 


(m) J leynolde v. Doyle, 1 M. & Gr. 
758; 56 R, R. 627; Tates y. Hoppe, 
9 C. B, 541. 

(n) Sechemaise v. Lewis, L. R. 7 
C. P. 377. See ante, p. 176. 

(fif S. 28. 

(p) Jteynolds v. Wheeler, 10 0. B. 
N. S. 581; Meadonald v. Whitfield, 
8 App. Caa. 783. Ante, pp. 178, 184. 


(?) S. 2. 

(r) S. 2B. See Herdman v. Wheeler, 
[1B02] 1 E. B. 361. 

(«) A person who is not a holder 
cannot be a holder in duo course; 
Whistler v. Forster, 14 0. B. N. S. 
248. 

(#) As to “ value,” see ante, p. 187. 
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bill, or the acceptance thereof, by fraud, duress, or force and Chap. XII. 

fear, or othor unlawful means, or for an illegal consideration, or 

when lie negotiates it in broach of faith, or under such circum- 
stances as amount to a fraud. 

(3 ) A holdor (whether for value or not), who derives his title 
lo a bill through a holder in duo course, and who is not himself 
a party to any fraud or illegality aftecling it, has all the rights of 
that holdor in due course as regards the acceptor and all parties 

. to the bill prior to that holdor, 

Every holder is prima, jade doomed to be a holdor in due oourso; 
but if in an aotion on the bill it is admitted or provod that tho 
acceptance, issuo, or negotiation is affected with fraud, duress, or 
foroo and fear, or illegality, the burden of proof is shifted, unless 
and until tho holder proves that, subsequent to tho alleged fraud 
or illegality, value has been given in good faith (w). This pro- 
vision does not shift tho burden of proof when the person to whom 
the bill was originally delivered is sooting to onforoo it (*) . 

A thing is deemed to be done in good faith where it is in fact Good faith, 
done honestly, whether it is dono negligently or not (y) . 

A bill is “ negotiated " (z) when it is so transferred from one Negotiation, 
person to another aB to make the transferee the “ holder” (a). A 
bill payable to bearer is negotiated by delivery (b), and a hill 
payable to order, by indorsement (o) of the holder oomplcted by 
delivery (a). If tho holder of a bill payable to order transfers 
for value without indorsement, the transferee acquires such title 
as the transferor had (d), and also a right to have the indorse- 
ment of the transferor (&). 

A person who is under an obligation to indorse a bill in a Indorsement, 
representative capacity may indorso it in" such terms as to nega- 
tive personal liability (f). 

The indorsement must be written on the bill itself, or some- 
times on an “ allonge,” that is, a slip of paper attached to the bill, 
where there is not room on tho bill for all the indorsements (ff). 


(«) S. 30 (2), Talam v. Hatter, 
23 Q. B. D. 345. 

(«) Tallol v. Von Born, [1911] 1 
K. B. 864. 

(y) S. 90. See ante, p. 180. 

(z) See ante, p. 179. 

(а) S. 31. See Bay v. Bonghurst, 
62 L. J. Ch. 334. 

(б) “Delivery” means transfer of 
possession, actual or constructive, from 
one person to another: s. 2. 


0) That is, by signature of tho 
holder on. tho bill: s. 32. Soe Be 
Barrington, 2 Sch. k L. 112; 9 B, R. 
61 ; Bx p, Yates, 2 De O. & J. 191. 

(d) Whittier v. Forster, 14 C. B. N« 
S. 248. 

(a) 8. 31 (4). See Bag v. Bong~ 
hurst, sup. Seo s. 68, ante, p. 184. 

(/) 8. 81 (6). See as, 16, 26, ante, 
p. 192. 

(?) S. 82 (1). 
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Requisites of 
indorsement. 


Conditional 
acceptance or 
indorsement. 


Indorsement 
in blank, or 
special, 


or restriotive. 


An indorsement must be of the whole bill. A partial indorse- 
ment, i.e., one which purports to transfer part only of the amount 
payable, or to transfer to two or more indorsees severally, does 
not operate as a negotiation of the bill (h). 

Where in a bill payable to order the payee or indorsee is 
wrongly designated or his name is misspelt, he may indorse 
the bill as therein described, adding, if he think fit, his proper 
signature (i). Where a bill is made payable to the order of a 
married woman thus, “To Mrs. John Jonos or order,” the 
generally accepted indorsement is (say), "Martha Jones, wife 
of John Jonos” (ft). 

Indorsements are deemed to have beon made in the order in 
which thoy appear on the bill until the contrary is proved (l). 

Although the drawing of a bill must bo unconditional, the 
acceptance may be conditional (m), as, for instance, “ payable on 
delivery of bills of lading;” so an indorsement is not void because 
it purports to be conditional, but the condition may be disregarded 
by the payor, and payment to the indorsee will he valid whether 
the condition have been fulfilled or not (n). 

An indorsement “in blank” specifies no indorsee, and the bill 
is payable to bearer; a " special ’’ indorsement specifies the person 
to whom, or to whose order, the bill is payable (o) . 

The indorsement may be restrictive (p), i.e., it may prohibit 
the further negotiation of the bill, or may bo expressed to be a 
mere authority to deal with the bill as thereby directed, und not a 
transfer of the ownership thereof, as, for example, if the bill be 
indorsed “Pay D. only,” or “Pay D. for the account of X.,” or 
" Pay D . or ordor for collection.” A restrictive indorsement gives 
the indorsee the right to receive payment of the bill and to sue 
any party thereto whom his indorser could have sued; hut it 
gives him no power to transfer his rights as indorsee unless it 
expressly authorizes him so to do (q). In a case of this nature the 
indorsee is practically the agent for tho indorser ( r ). 


(h) S. 32 (2). 

(0 S' 3 2 (4). 

(£) Soo Chalmers on Bills of Ex- 
change, p, 120. 

(Z) 3. 32 (5). Sea Macdonald v. 
Whitfield, 8 App. Cas. 733. 

(m) S. 19 (2) («); ante, p. 188. 

(») S. 33. This was nob thB law 
before the Act of 1882 ; see X oberteon 
v. Kerning ton, 4 Taunt. 80. 


(o') S. 34 (1), (2); s. 32 (8). See 
the distinction between these indorse- 
ments oxpiainod in Earner v. Steele, 
4 Ex. 1. 

(p) S. 32 (6). 

(?) S. 35. Examples of restriotive 
indorsements will be found in Anchor 
v. Bank of England, 2 Doug. 637; 
Sigourney v. Lloyd, 8 B. & 0. 622; 5 
Bing. 525 ; 82 R, R, 504. 

(r) William v. Shadbolt, C. & E. 
529. 
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A negotiable bill continues to bo such until it has been restric- Chap. XII. 
lively indorsed, or discharged by payment or otherwise (s). An Negotiation " 
overdue bill, howevor, can only be negotiated subjeot to any £j u °? M ' due 
defect of title affecting it at its maturity, and the transferee 
can only acquire or give such title as the person from whom 
he took it had(i). A bill payable on demand is overdue when 
it appears on the face of it to have been in circulation for an 
unreasonable time (m) ; what is an unreasonable timo is a question 
of fact (it). Etory negotiation is presumed to have been effected 
before the bill was overdue, unless the indorsement is dated after 
maturity (a:). 

A person who takes a dishonoured bill, not overdue, with 
notico of the dishonour, takes ‘it subjeot to any defect of title 
attaching at the time of dishonour; but the rights of a “holder 
in duo course ” are not affected (y). 

The holder may sue on a bill in his own name (a). If he iB a Rights and 
holder in due course, he holds the hill free from any defect of title of 
of prior parties, and may enforce payment against all parties 
liable on the bill (a). Where his title is defective, if he negotiates 
to a holder in due course, that holder obtains a good and complete 
title, and if he obtains payment the payer is discharged (5). t 

It will be remembered that the Larceny Act, 1861 (c), provid- 
ing for the revesting of stolen property on the conviction of the 1 
thief, does not apply to negotiable instruments; and that a forged 
signature is wholly inoperative ( d ). 

A bill is discharged (e) : — Discharge of 

(1) by payment (f) in duo course (that is, at or aftqr ’ 


(a) 3. 38 (1) ; Callow v. Lawrence, 
3M.&S.95; 15 R. R. 423. 

(f) S. 38 (2). See Holmes v, Kidd, 

3 II. & N. 891; Lloyd y, Howard, 15 
Q. B. 995. 

(u) S. 36 (3). See London, $o, 
Bank V. Qtoome, 8 Q. B. I). 288. As 
to bills not payable on demand, see 
s. 14, ante, p. 186. 

(a) S. 38 (4). Soa Lewie v. Parker, 

4 A. & E. 838; 43 R. R. 493; Bouniall 
v. Earrison, 1 M. & W. 611 ; 4G R. R. 
420. 

(y) S. 36 (5). See Croseley v. Ram, 
13 East, 498; 12 R. R. 410. 

(*) S. 38 (1). Soe Crouch v. Credit 
Ponder, L. R. 8 Q. B. 380. 


(a) S. 38 (2). 

(i) 8. 38 (3). 

(c) 24 4: 25 Vicfc. c, 95, s. 100, ante, 
p. 46; see Chichester v. EiU, 62 L. J. 
Q. B. 160. 

(<i) Ante, p, 191. 

(e) I.e., all rights of action on the 
bill arc extinguished. This has nothing 
to do with the question whether other 
rights of action arising out of the bill 
transaction still exist; Ear met r. 
Steele, 4 Ex. 1; and it must be dis- 
tinguished from discharge of the 
parties; O'Keeffe v. Rum, B Taunt. 
315; 16 R. B. 623. 

(f) “Payment” is not a technical 
word: per Maule, J., Maillard r. 
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by alteration. 


Bills in a set. 


THE MODERN LAW OF PERSONAL PROPERTY. 

maturity to the holder in good faith and without 
notice of defect in hia title) by or on behalf of the 
drawee or acceptor (g): 

(2) if an accommodation bill, when paid in due course by 

the party accommodated (h ) : 

(3) when the acceptor is the holder at or after maturity in 

his own right (i): 

(4) when tho holder at or after maturity unconditionally 

renounces his rights against the acceptor; but such 
renunciation must bo in writing, unless tho bill is 
delivered up to tho acceptor ( 1c ): 

(5) whero it is intentionally and apparently (l) cancelled by 

tho holder or his agent (m). 

Also, where a bill or acceptance is materially altered without 
the assent of all parlies, the bill is discharged, except against the 
party who made, authorized, or assented to the alteration, and 
subsequent indorsers; provided that, where the alteration is not 
apparent, the holder in due course may avail himself of tho bill 
as if it had not been altered, and may enforce payment according 
to its original tenor («) . Where the alteration is such as to make 
a fresh stamp requisite, penalties may be incurred, and a person 
taking the bill may be prevented by the Stamp Acts from recover- 
ing upon it (o). 

A person who accepts a bill in such a form as to facilitate an 
alteration in the amount does not thereby become liable to pay the 
altered amount to a holder in due course (p). 

Foreign bills are often drawn in duplicate or in “ a bet,” each 


Argyle, 6 I. 1: Gr. 45. It may be 
made without money. 

(?) Act of 1882, s. 59 (1). As to 
payment by drawer or indorser, seo 
e. 59 (2). 

(A) 8. 50 (3). 

(t) S. 61. Seo Nash v. Be Freville, 
[1900] 2 Q. B. 72. 

( le ) S. 82; Mariner v. Steele, 4 Ex. 
1; Be George, 44 Oh. D. 027 ; Edward* 
y. Walters, [1896] 2 Oh, 157; Be 
Dickinson, 101 L. T. 27. See ante, 
p. 90. 

(7) Leeds Bank v. Walker, 11 Q.B. 
D. 84. 

(») S. 63. 


(n) S. 64; but eeo ae to supplying 
material omissions, e. 20, ants, p. 189. 
For instances of material alterations, 
see s. 84 (2), and notes to Master y. 
Miller, 1 Sm. L. O. 800; and as to 
the proviso, sea Leeds Bank v. Walker, 
11 Q. B. D. 84; Sokol field v. Londes- 
borough , [1804] 2 Q. B. 660; Bank of 
Montreal v. Exhibit Co,, 11 Com. Cos. 
250. 

(o) S. 97; Stamp Act, 1891 (54 & 
65 Viet. o. 89), s. 38, as amended by 9 
Edw. 7, o. 43, s. 10. 

0?) Soholfield v. londesborough, 
[1898] A. C. 614. 
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part of the sot being numbered and referring to the other parts; 
for instance:— 

Calcutta, 1 Jan , 1887. 

£5,000. 

At three months after sight pay this first of oxchange 
(second and third not paid) to the order of Mr John Jones the 
sum of £5,000 sterling value in account 

B. Bsown & Co 

To R. Robinson & Co 


Chap. XII. 


The -whole of the parts constitute ono bill (q), and therefore, 
when one part of tho sot is duly stamped, the othors are exompt 
from duty, unless issued or negotiated separately from tho stamped 
part (r). Whore the holder of a set indorses two or more parts to 
different persons, ho is liable on overy such part, and evory 
subsequent indorser is liable on the part bo has himself indorsed, 
as if tho parts wore separate bills (s) Where two or more parts 
aro negotiated to different holders in duo course, the holder whose 
title first accrues is, as betwoen such holdoiB, deemed the true 
holder of the bill; but this does not affect tho rights of a person 
who in due course accepts or pays the part first prosented to 
him (/) . If the draw oo accepts more that one part, and his accept- 
ances get into the hands of different holders in due course, he will 
be liable on each part as on a separate bill(M). 

If a bill is lost before it is overdue, the person who was the Lost tills, 
holdor may compel the drawer to give him another bill of the same 
tenor upon receiving a full indemnity against all claims on tho 
lost hill (x). In any proceedings upon a bill, it may bo ordered 
that the loss thereof shall not bo set up, provided that a satisfac- 
tory indemnity be given (y). 


"Sometimes,” sajf. Mr Justice Byles (r), ‘‘bills drawn in England Confliot of 
aro payablo in a foreign country, and bilk drawn in a foreign country ^wu. 
are payable in England. Sometimes English bills circulate abroad, 
and foreign bills circulate horo: aud frequently suits on foreign bills, 
or bills negotiated abroad, are brought in English Courts of Justice. 

Tho laws of foreign countries, as to bills of exchange, often differ 
widely from the law of England, and from each other. But natural 


(?) Aot of 1882, s. 71. 

(r) Tha Stamp Aot, 1891, 6. 89. 

(«) Aot of 1882, s. 71 (2). 

(0 S. 71 (3). 

(u) S. 71 (4); EoUiwerth v. 
Rmttr, 10 B. k C. 449; 84 R. R. 
479. 


(s) S, 09. Sop Slaehis v. tidding, 
B C. B. 196; Charnley v, Grundy, 14 
0. B. 608; see ThaitUotdl v. G. N, Jt. 
Co., [1910] 2 K. B. 509. 

(?) S. 70. 

(a) Bylea on Bills, 380. 
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justice, mutual convenience, and the practice of all civilised nations, 
require that contracts, wherever enforced, should be regulated and 
interpreted according; to the laws with reference to which thoy were 
made; otherwise the rights and liabilities of parties would entirely 
depend on the law of tho country where the remedy might happen to 
be sought. Such a state of things would introduce uncertainty and 
confusion infinitely greater than arises from that measure of respect 
and comity which every tribunal now shows to the law of foreign 
nations.” " 

Thereforo, the Bills of Exchange Aot, 1882, provides that 
where a bill drawn in one country is negotiated, accopted, or 
payable in another, the rights, duticB, and liabilities of the parties 
thereto are determined generally by tho law of tho place in which 
the contraot was made, ,or the act was done or to ho done (a) : 
provided that, where an inland bill has boen indorsed in a foreign 
country, the indorsomont, as regards the payer, is to he inter- 
preted by the law of this country (b) . The validity as regards 
requisites in form is determined by the law of the pkoe of issue; 
as regards requisites in form of the supervening contracts, as 
acceptance or indorsement, by the law of the place where such 
contract was inade(c). 


Cheques. 

The Bills of Exchange Act, 1882, also deals with cheques, and 1 
generally reproduces with slight additions the Grossed Cheques 
Act, 1876 (d). A cheque is defined to be “a bill of exchange 
drawn on a banker payable on demand ” ; and generally the pro- 
visions of the Act applicable to a bill of exchange payable on 
demand apply to a cheque (e). 

A bill of exchange is an “ unconditional” order to pay (/), and 
therefore a cheque with a condition attachod, for instance, that 
the payee shall sign a form of roocipt attachod to the cheque, is 
not a “ cheque " within the meaning of the Act (g). Tho Revenue 


(а) S. 72, See Aloock v. Smith, 
£1892] 1 Ch. 238; Lmbericos v. 
Anglo-Austnan Bit., [1901] 2 K.B. 
870. 

(б) S. 72 (2). 

(o) 3. 72. See Some v. Rouguetle, 
8 4 . B. D. fill; He Marseilles Co., 30 
Oh. D. £98. See Qhalmexa, 1th edit., 
Intro., p. xl. 


(d) 38 Si 40 Viet. o. 81; repealed 
by s. 96 of tho Act of 1682. 

(e) S 73; M'Lean y. Clydesdale 
Banking Co,, 9 App. Oaa. 96. 

(/) Ante , p. 186. 

(jr) See Bovine t. Bond. $ S. W. 
Bank, [1900] 1 Q.B.270,272,n.; and 
Thairlmll V. a. N. B. Co., [1910] 2 
K. B. 509. 
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Act, 1883 (//), however, extends .the provisions ol sects. 7G— 82 Ohap.XH. 
of the Act of 1882 to any document issued by a ouslomer of a 
banker and intended to enable any person to obtain payment 
from the hanker of the sum named therein as if it wero a cheque, 
but not so as to make it a negotiable instrument (i). 

Subjeot to tho permitted excuses for delay or non-presontment 
for payment tho Act provides (Jc):— 

(1.; Whoro a clioquo is not presented for payment within a 
reasonable tunc of its issue, and tho drawer or the person on 
whoso account it is drawn had the right at the time of such 
presentment as betwoen him and tho banker to havo tho cheque 
puid and suflois actual damage through tho delay, ho is die- 
< barged to tho oxtont of such damage, that is to say, to tho extent 
to which such drawer or person is a creditor of such hanker to a 
larger amount than he would havo been hod such cheque boon 
paid. 

(2 ) In determining what is a reasonable time regard shall be 
had to the nature of tho instrument, tho usage of trade and of 
bankers, and tho facts of tho particular case. 

(3.) The holder of such cheque os to which such drawer or 
person is discharged shall be a creditor, in lieu of such drawer or 
person, of such banker to the extent of such discharge, and 
entitled to recover the amount from 1dm. 

This section effected a change in the law:— 

“ It was introduced to mitigate the rigour of the common law rule. 

At i ommon law the mere omission to present a cheque for payment 
did not discharge the drawer, until at any rate six years had elapsed, 
and in this respect tho common law appeals to be unaltered. But 
it a cheque was not presented within a reasonable time, as dofined by 
tho oases, and the drawer suffered actual dnmago by tho delay, e.g., 
by the failure of the bank, the drawer was absolutely discharged, 
even though ultimately tho bank might pay (say) fifteen shillings in 
the pound" ( 1 ). 

Tho relation of banker gnd customer is that of debtor and Bunker's 
creditor; the customer is tho creditor, and has a right to draw anthoriiy ; 
cheques on 1 ho banker to tho oxtont of tho amount for which ho is 
crixlitor. If tho banker, having suifioient funds of tho customer in 
his hands, dishonours his customer’s cheque, ho is liable to him in 
an action (w). If tho hank havo several branches, a customer 


(A) 46 Jt 47 Viet. c. 63, a. 17. 

(0 See note (tr), previous page. 
0) 3. 46, ante, p. 194. 

(A) S. 74. 

C..P.F. 


(4) Chalmers on Bills of Exchange, 
p. 276. 

(»») See Fleming v. Sank of Now 
Zealand, [1860] A. C. 677. 

14 
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Grossed 
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general ; 


special. 


Crossing by 
drawer, or 
after issue; 


material part 
of cheque. 


having an account, at ono branch is not generally entitled to draw 
on another branch (n) . 

A banker’s duty and authority to pay his customer’s cheque are 
determined by countermand of payment (o), or by notioo of bis 
customer’s death (p) or lunacy (pp); if a receiving order is made 
against the customer, or the hanker has notice of an available act 
of bankruptcy committed by him, the banker oan refuse to pay his 
ehoquoa ( q ), 

A choquo taken in payment remains the property of the payee 
so long as it romains unpaid. When paid the banker is entitled 
to keep it as a voucher till his account is settled; after that the 
drawer is ontillod to it as a vouchor between him and tho payoe ( r ) . 

A cheque is crossed generally by tho addition across its face of 
tho words “ and company,” or any abbreviation thereof, between 
two parallel transverse, linos, either with or without the words 
“ not negotiable ” ; or of such linos simply, either with or without 
tho words “not negotiable" (s). 

It is crossed specially by the addition across its face of the name 
of a banker, either with or without tho words “ not negotiable ” (t). 

As to crossing, the Aot of 1882 provides («):— 

(1.) A cheque may be crossed generally or specially by the 
drawer. 

(2.) Where a cheque is uncrossed, the holder may cross it 
generally or specially (x). 

(3.) Whero a cheque is crossed generally, tire holder may cross 
it specially (y). 

14. ) Where a cheque is crossed generally or specially, the 
holder may add the words “not negotiable.” 

1 5. ) Wlieie a cheque is crossed specially, the banker to whom 
it is croised may again oross it specially to another banker lor 
collection. 

(6.) Where an uncrossed cheque, or a chequo crossed gener- 
ally, is sent to a banker for collection, he may cross it specially 
to himself. 

Tho crossing is a material part of the choquo and may not 


(«) Chalmers, p. 280. As to branch 
banks, tee Prince v. Oriental Bank, 3 
App. Cas. 326. 

(a) S. 75. Cohen r. Halo, 3 Q. B. 
D. 371, 

(p) S. 75. Rogerson v, Badbroke, 1 
Bing. 93. 

(pp) See Pongs v. Toynbee, [1910] 
1 K. B. 216. 

(j) See McCarthy v. Capital t 


Counties Bk., [1911] 2 K. B. 1088. 

(r) Charles v. Blackwell, 2 C. P. 
D. 162. 

0) S. 76 (1). 

(t) S. 76 (2). 

(«) S. 77. 

( x) See Capital Counties Bank v. 
Cordon, [1903] A. C. 240. 

(y) Akrokerri . . . Bd. v, Economic 
Bank, [1904] 2 K. B. 465. 
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lawfully bo obliterated, or, except as authorized by the Act, be 
added to or altered (z ) . 

A banker on whom a cheque is drawn who pays it, if crossed 
generally, otherwise than to a banker, or, if crossed specially, 
otherwise than to the banker to whom it is crossed, is liable to the 
true owner of the chequo for any loss Ire may sustain owing to the 
cheque having been so paid (a). But if the chequo is apparently 
not crossed, or an obliteration or alterat ion of the crossing is not 
appmonl, the banker who pays in good faith without negligence 
is protected (a) . 

Where u banker on whom a cheque is drawn pays it, if crossed 
generally, to a bunker, or, if crossed specially, to the banker to 
whom it is crossed, in good faith and without negligence, such 
bankor, and, if the cheque bus come to (ho hands of the payee, the 
drawer, have the same rights and are in the same position as if 
payment had been made to the true owner of tho eheqne (b). 

Whore a person lakes a crossed cheque “not negotiable,’’ lie 
neither has, nor can give, a hotter title to it than that which tho 
person from whom ho look it had (c). Therefore, if such a cheque 
he stolen and afterwards be cashed bv (‘-ay! a tradesman in good 
faith, he does not get, and cannot give, a better title to it Lhan the 
thief. 

Where a banker in good faith and without negligence (d) re- 
ceives payment for a customer (c) of a cheque crossed generally 
or specially to himself, and the customer has either no title or a 
defective title to it, tho banker is not liable to the truo owner by 
reason only of having received such payment (/) , A banker who 
took a crossed cheque from a customer and at once credited him 
with the amount before it was paid by the bank upon which it w.u> 
drawn, and thou received payment of the cheque, was not pro- 
tected by the above provision, because ho did not recoive payment 
for tlio customer but for himselE (y); but non', by the Bills of 


(;) S. 78. (e) G. W. 21. Co. v. Lond. # County 

t«> K. 70. Bank, [1901 J A. C. 41 1. 

(by S. 80. (/) S. 82, Soc Klolnworl v. Com] i- 

(c) S. 81. As to the conditions ‘ Mr Ciational, [I804J 2 Q. B. 167; 
net fcbary to make a cheque not negoti- Locate v. Credit Lyonnais, [18971 1 

able, sc.' yatioml Lank v. Silks, Q. B. 148; Clarke v. London Lank, 

[1891J 1 Q. B. 43S. Id. 662; Akrnkeni. . . f.d. v. Eoom- 

Id) Hannan’s Co, v. Armstrong, 6 mio Sank, [1901] 2 It. B. 485. 

•Com. Cas, 188. (y) Capital f Counties Bank v. 

Gordon, [1903] A. C. 240. 

14(2) 
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Exchange (Crossod Cheques) Act, 1906, it is declared that in 
such a case the banker does receive payment for the customer 
■within the meaning of s. 82 ( h ). 

A banker who in good faith pays his customer’s genuine cheques 
hold under a forged or unauthorized indorsement, is deemed to 
havo paid it in duo course, and is ontitlod to debit his customer 
with the amount (i). 


Promissory Notes. 

besides cheques, tho Bills of Exchange Act, 1882, llso deals 
with promissory notes. 

Tho following is a form of promissory note:— 

London, 1st April, 1887 

£100. 

Two months alter date I promise to pay to Mr. John 
Jones or order one hundred pounds for value received. 

Benjamin Bkown 

“At common law,” says Mr. Justice Byles (fc), “no note of hand 
was transferable, and before the stat. 3 & 4 Anne, c 9 (Z), it was the 
opinion of Lord Holt and nearly all tho judges, that no aetion could 
be maintained, even by the payee, on a promissory note as an instru- 
ment, but that it was only evidence of a debt. That statute first Snade 
promissory notes assignable and indorsable, like bills of exchange, 
and enabled the holder to bring his action on the note itself." 

By the Act of 1882, a promissory note is defined to be “an 
unconditional promise in writing made by one person to another 
signed by tho maker, engaging to pay, on demand or at a Axed or 
determinable future lime, a sum certain in money to, or to the 
order of, a specified person or to bearer” (m). 

If drawn payable to the maker’s order, it is not a note within 
this soction until indorsed by him («). It may contain also a 
pledge of collateral soourity with authority to sell or dispose 
thoreof (o'). 

An inland nolo is one whioh is, or on the faoe of it purports to 


(5) 6 Edw, 7, o. 17. 

(i) 16 A 17 Viet. o. 59, s. 19, re- 
produced by s. 60 of the Act o! 1882, 
ante, p. 191; see Charlts v. Blackwell, 
2 O. P. D. 156; Capital § Counties 
Bank v, Gordon, tup. 

(fi) Byles on Bills, 7. 


(Z) Repealed by 45 & 46 Viot. c. 61. 

(m) S. 88 (1J. See Kxrkwood v. 
Carroll, [1903] 1 K, B. 531. 

(n) S. 83 (2). See Good v. Waller, 
61 L. J. Q. B. 736. 

to) S. 83 (3). 
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be, both made and payable within the BriLish Isles; any other Chap. XII. 
note is a foreign note (p ) . 

Like a bill of exchange, which is incomplete and revocable Dolivery 
until delivery (q), a note is inchoate only and inoomploto until neC6E8ar L- 
delivery, actual or constructive, to the payee or bearer (r). 

But, unlike a bill of exchange, it may bo mado by two or more joint and. 
makers liablo jointly, or jointly and severally, according to its s6Teral - 
tcnor(s). Whore it runs ‘‘ I promise to pay,” but is signed by 
two or more, it is deemed thoir joint and several note (t). Con- 
versely, whoro it runs “we promise to pay,” it is a joint nolo 
only. 

Where a note payable on demand has been indorsed, il must riosratmont 
bo presented for payment within a reasonable time of indorsement, for payment- 
or the indorser will ho discharged (?<). Bor determining what is 
reasonable timo, regard must be had to the nature of the instru- 
ment, the usage of trade, and the facts of the particular ease (j’j; 
but, unlike a bill of exchange, the note is not to be deemed over- 
due, so as to affect tho holder with defects of titlo of which ho 
had no notice, because a reasonable time for presenting it Bor pay- 
ment has elapsed since its issue ( y ). 

Where a note is in tho body of it made payable at a particular 
place, presentment of it at that place for payment must be mado 
to render the maker or indorsor liable; but otherwise presentment 
for payment is not necessary to render the maker liable (z). But 
presentmeut for paj ment is always necessary to render an indorser 
liable (a). Whore a place of payment is indicated by way of 
memorandum only, presentment to the maker elsewhere, if suffi- 
cient in other respects, will suffice to render the indorser liable(b). 

Tho maker of a note engages that ho will pay according to. Liability of 
its tenor ; and ho is precluded from denying to a holder in duo raa 
course the existence of tho payee and his then capacity to 
indorse, (o ) . 

.Subject as above, the provisions of the Act relating to bills of Application 

of provisions 

... - - us to bills of 

( p) 9. 83 (4). (*) S. 86 (2j. Sor s. 45 (2), mite, Oiehange. 

(if) 8. 21, «»ts, p. 189. p. 195. 

u) S. 84. (v) S. 86 (3). Sou s. 36 (3), ante, 

is) 9. 85 (1). p. 205. 

(t) 9. 85 (2). Co) S. 87 (1). 

(ii) 9. 86 (1). See a. 10, ante, (a) 9. 87 (2). Soo ss. 45 and 46, 
p. 186, as to when it ia payable on ante, p. 191. 
demand. (5) S. 87 (3). 

(o) S. 88. , 
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Chap. XII. exchange apply, with tlio necessary modifications (d), to promis- 
sory notes, except the provisions relating to (1) presentment for 
acceptance, (2) acocpianoo, (3) acceptance supra protest, and 
(4) bills in a set ( e ) . Whore a foreign note is dishonoured, pro- 
. test is unnecessary (e) . 

In applying the provisions applicable, Iho maker of the note 
corresponds with tho acceptor of a bill, and the first indorser with 
the drawer of an accepted bill payable to drawer’s order (/) . 

An “ I 0 U ” is an acknowledgment of debt mcroly, and does 
not amount to a promissory note. Tho following is a form.— 

„ TnTT n London', 1st Apiil, 1887 

Mr John Jones, 

I 0 D £100 Benjamin Brown. 

It is evidence only of a debt duo, and thoreforo docs not require 
a stamp; hut if it contains w r ords converting it into a promissory 
note, for instance, amounting to an agreement to pay on a given 
day, it must be stamped as such {g). 


Securities for BiUs of Exchange (h ) . 

If goods are sold to be paid for by bills drawn by the seller on 
and accepted by the buyer, and the buyer fails, or dishonours the 
bill, the lien of the seller as unpaid vendor (i) revives in the 
absence of special contract, if he has retained the goods or can 
stop them in transitu (ft). 

Where tho drawer of a bill remits goods or securities to the 
drawee as cover and the latter fails, so that the former has to 
take up tho bill, he is entitled to the return of any of the goods or 
securities remaining in specio in the hands of the drawee (l). If 
the drawee accepts, ho acquires (to), hut if ho does not accept, 
ho does not acquire ■(»), a lion on the cover; and if he fails during 
tho currency of the bill, or does not pay it at maturity, he loses 
any lien on the cover (o). 


(d) Leeds Bank v. Walker. 11 ft. B. 
D, 84. 

0) S. 89 (1), (3), (4). 

(t) S. 89 (2). 

(?) Seo Bylos on Bills, Chap. xv. 
(h) This subject is fully discussed 
in Chalmers on Bills of Exchange, 
328 el seg.j from which the following 


remarks are abbreviated. 

(i) Ante, p. 68. 

(k) Ante, p. 64. 

(l) Ex p. Broad, 13 Q. B. D, 740. 
(«i) Shepherd v. Samson, L. R. 

6 H. L. 116. 

(») Be Bevy’s Co., 1 Oh. D. 631. 
(o) Ex p. Gomes, 10 Ch. 639. 
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If a bill bo drawn on or accepted by a person who has in his Chap. XII. 
hands funds of tho drawer, or who is indebted to tho drawer in a 
sum sufficient to meet it, tho bill does not oporato as an assignment 
of tho funds or debt to tho drawoe (p); but such assignment can 
bo effected by a collateral agreement (q). 

Where a bill is on tho face of it expressed to bo drawn against 
specified eovor, tho holder acquires no charge on tho covor if tho 
bill be dishonoured (r); but such charge can be created by express 
agreement. This rule is subject to the exception that whore tho 
estates of two insolvent parties, both liablo in reipcct of a bill to 
tho holder, are being administered by tho Court, and one of tlioso 
parties holds cover belonging to the other of them, the lioldtr is 
ontitlod to havo tho cover applied in payment of the bill if that 
covor remains unrealized at the time of tho failure of tho party 
holding it(s). 

Where a bill accepted for value is dishonoured and the drawer 
or an indorsor has to pay it, he is entitled to the benefit of any 
securities which were deposited by the acceptor with the holder 
to secure the payment of the bill, and which the holder had in 
his possession at the time of the dishonour of tho bill. The right 
is not dependent on express contract, but ari'os from the right of 
indemnity whioh the indorser paying the debt (who is a mere 
surety for the acceptor) has to he indemnified by the latter (2). 

Where an accommodation party is compelled to pay a bill, he 
is entitled to the benefit of any securities deposited by the person 
accommodated with tho holder as security for the paymont of tho 
bill (m) . 

Bank Notes -Dhvdend Warrants— Exchequer Bills. 

Bank notes are promissory notes and therefore negotiable (x ) ; Bank notes, 
hut their issue is subject to certain restrictions, having for 


( p ) Bills of Exchange Act, 1882, 
s. S3; Shand v. Du Buieion, 18 Eq. 
283. 

(g) Thornton v. Simpson, 5 Ch.058. 
(r) Banner v. Johntion, L. E. 5 
H. Is. 1S7. 

(«) Ex f. Wartng, 18 Ves. 34fi; 18 
R. R, 217; Powlct v. Hargreaves, 3 
De G. M. & Or. 430; Be 1 Mior, 12 Ch. 
D. 925 ; Esep. Sever, 11 Q. B. 35.611. 


See per Lord Selborne, C., in Royal 
Bank of Scotland v. Commercial Bank 
of Scotland, 7 App. Cat. 381. 

({) Duncan v. E. S, Walre Bank, 
6 App. Cas. I. Ante, p. 176 el teg. 

(«) Beehervaiec y, Lewie, L. R, 7 
C. P. 372. Ante, p. 201. 

( te ) Mtller v. Mace, 1 Burr. 4S2 ; 1 
8m. L. C 463. 
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Chap. XII. their object the protection of tho monopoly of tho Bank of 
England (y ) . 

“Dividend -warrants,” i.e., warrants issued by the Bank of 
England for the payment of dividends on government Btook, are 
to be “deemed to be ohoquea within the moaning of the Bills 
of Exchange Act, 1882” (a); and the provisions of that Act as 
to crossed cheques apply to dividend warrants (a); but that Act 
is not to affect the validity of any usage relating to dividend 
warrants or the indorsement thereof (b). 

Esohaquer Exchequer bills are negotiable instruments (c). 


(y) 7 & 8 Viet. a. 32 ; 17 & 18 Viet, 
o. 83, s. 11. 

(a) National Dolit Conversion Aot, 
1888 (51 Viot. o. 2), s. 30 (S). 

(o) S. 95. 

(5) 8. 97 (3) (d). 


(a) Woolicy v. Polo, 4 B. jc Aid. lj 
22 R. R. 59 lj Ilrhniao v. Bmnett, 12 
Cl. & P. 787. The issue of exchequer 
bills is regulated by 29 & 30 Viot. 
e. 25, 40 & 41 Viot. o. 2, and 62 & 53 
Viet. o. 0. 
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CHAPTER XIU. 

TR\DE MARKS ANT) TRADE NAMES. 

The right to tho exclusive use of a particular mark or name for Chap. XHI. 
purposes of trade rests on the fundamental rule “ that one man j^noiploa. 
has no right to put off his goods for sale as the goods of a rival 
trader, and lie cannot, therefore, be allowed to use names, marks, 
loiters, or other indicia by which he may induce purchasers to 
believe that the goods which he is selling are tho manufacture of 
another person. A man may mark his own manufacture (or goods 
sold by him) either by his name, or by using for the purpose any 
symbol or emblem, however unmeaning in itself; and, if such 
symbol or emblem comes, by use, to ho recognized in trade as the 
mark of the goods of a particular person, no other trader has a 
right to stamp it upon his goods of a similar description” (a). 

That is to say, no man is entitled to represent his goods as being 1 
the goods of another man (6). 

If A. uses on his goods a mark already used by B. on goods 
of tho samo description, A. substantially represents the goods to 
be tho manufacture of B., and so ho deprives, or may deprive, B. 
of the profit which B. might have made by tho sale of the goods 
which, ex hi/pothesi, the purchaser intended to buy from B. (e). 

A man has no right thus to appropriate tho bonofit of another’s 
reputation. Tho prinoiple is that, if by any mark, or words, or 
form of doing up things (d), goods are rorognized in tho trade as 
the goods of a particular person, the Court will protect him, that 
is to say, will restrain anyone from using the samo mark or words, 


(a) Per Lord Kingsdown, Leather 
Cloth Co. v. American Leather Cloth 
Co., 11 H. L. 0. 538; Beddawi iy v. 
Banham, [1896 j A. 0. 190, 209. 

(5) Per James, L.J., Singer Co. v. 
Xo og, 18 Ob. D. 412. 

(o) Seixo v. Proveaende, 1 Gh. 102; 
Montgomery v. Thompson, [1891] A. 


G. 21T. 

(d) The “ get up " of tho goods, as 
in Siegtrt r. T'mSlater, 7 Ch. D. BD1; 
Lever v. Goodwin, 36 Ch. D. 1; Bir- 
mingham Co. v. Powell, [1897] A. C. 
710; Edge <■ Sane r, Eicoolle f Sons, 
[1811] A. C. 603; see Kerly, T. 31., 
488, 519. 
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or form of doing up (c), so as to pass off tho goods of tie latter 
as tho goods of the former (/). 

A trade mark has been defined as follows ( g ) 

_ “ A trade mark means tho mark under which a particular indi- 
vidual trades, and which indicates tho goods to bo his goods— oither 
goods manufactured by him, or goods selected by him (h), or goods 
which, in some way or other, pass through his hands in the course of 
trade. It is a mode of designating goods as being' goods which have 
been, in some way or other, doali with by A. B., tho person who owns 
the traclo mark.” 

And again, by the Trade Murks Art, 1905, as (i) 

“ A mark used, or proposed to bo used, upon, or in connection with, 
goods for the purpose of indicating that they are tho goods of the 
proprietor of such trudo mark by virtue of manufacture, selection, 
certification, dealing with, or offering for sale.” 

Using the word “ producer ” to mean the person who lias made, 
or selected, or otherwise dealt with the goods, it may he observed 
that a trade mark denotes the producer and not the thing pro- 
duced; that is to say, it distinguishes the goods from other goods 
of tho same description produced by other persons: for the article 
to which it is applied may be one which all the world can and may 
lawfully make and sell. And herein a trade mark differs from a 
mere descriptive trade name : for a name may denoto either tho 
maker of the particular article in question or the nature of thq 
article, by whomsoever made, that is, it may be merely an adver- 
tisement of the character and quality of the article (/r). 

Therefore words in common use, njeroly descriptive of articles 
of a given kind, cannot bo made trade marks; nor can worde 
which simply define the nature, kind, or quality of tho article ( l ). 


(e) Waterman v. Ayres, 39 Oil. D. 
36. 

(/) Jte Van Duzer, 34 Gh. D. 636. 
(y) Jte Australian Wine Importers, 
41 Oh. D. 278, 280, per Kay, J . 

(fi) As to selootors, see Ilirseh v. 
Jonas, 3 Ch. D. 584, S86; Robinson 
v. Finlay, 9 Oh. D. 487; Re Wood's 
t, M., 32 Ch. D. 262, per Fry, L.J. 
As to importers, see lie Apollimrit 
Co., [1891] 2 Ch. 226, per Fry, L.J. 
The trade mark of the producer 


cannot bo registered os tho trade mark 
of an importer, unleas Jie hoe a mono- 
poly of tho whole af the producer's 
goodB; Re Apollinaris Co,, sup. 

(!) v. 

Franklin, [1908] 1 K. B, 712. 

(It) See Leather Cloth Co. r. Ameri- 
can Leather Cloth Co., 11 H. L. C. 
639, 548. 

(1) E.g. t "Paraffin Oil Young v. 
lines ae, 9 Jur. N. S. 822; Lever v. 
Good sain, 36 Ch. D. 1 (" Self -wash- 
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A trade mark may consist of words (m), but they must bo spocilic Chap. XIII. 
and distinctive in their meaning, that is. they must point to and 
distinguish tho goods as being those of a particular producer and 
of no ono olso. 

But a word or words which originally constituted a trade mark, Word 
to the exclusivo use of which a particular trader or his successors „ 

in trade may have boon entitled, may subsequently become tho 
denomination of tho commodity itself, and no longer ho a repre- 
sentation that the article is the manufacture of any particular 
person: as in the ease of “Harvey’s Sauce, ’ which was origin- | 
ally the name of a satire made by a particular individual, but j 
became publiri juris, that is to say, nil the world were unlitled to 1 
call th» sauce thus made “ Harvey's Sauce," if they pleased (wj. 

Tho tost whether a word which was originally a trade mark has 
beeoni" pub! id juris has been said to be “ whether the use of it 
by other persons is still calculated to deceive the public; whether 
it may still have the ofteet of inducing the public to buy goods 
not made by the original owner of the trade mark as if they 
were his goods" («). So, where an article has been patented, Expired 
* but the patent has expired, a proper name applied to tho patented pBtont - 
article may come to be the name of the article, and not a mark 
or sign indicating the maunfacturor (o). It may ha\e been 
u&ually applied to goods made by a particular person, 110I because 
they are of his make, but because ho, as having taken out a patent, 
could alone make them (p); and he eannot prolong his monopoly 
by asserting an exclusive right to a trade mark in the name of • 
the thins; which was the subject of the patent (q). But the ix-' 
piration of a patent does not entitle another person to imitate the 
“ get up " of the artiele which was tho subject of tho patent, so as t 

mg’’ Soap); Jteddamy >. Bonham, him A On, v, Mann's On,, [1894] A. 

1 1896] A. 0. 199; Cellular (Jo. v. C. 275. 

Maxton, [1899] A. C. 326; British (t*) As Uio u Singur ” sewing 
Vacuum Co. v. New Vacuum Oa., machine: sop Singer Go. v. Wilton, 2 
[191)7] 2 Ch. 312 (“Vacuum Cleaner”). Ch. D. 431; 3 App. Cas. 376; Singer 
Sop as in descriptive words, Kerly, Go. r, Loop, 18 Clx. D. 895; 8 App. 

T. M., 160 at tag. Cm. 16. See Korly, T, M., 43. 

(m) Subject to tho oftoct o t tho (p) Young v. Macrae, 9 Jur. N. S. 

Trade Marks Aot, pntl, p. 228. 322; Linoleum Go. r. Nairn, 7 Cb. D. 

(») Por Hellish, L.J., Ford v. 834; Be Chant) ough, [1902] 2 Ch.l. 

Foster, 1 Ch, 628; Reddaway v. Ben- (?) Wheeler r. Shakespeat . 39 L. J. 
tham Go., [1892] 2 Q. B. 639; Re Ch. 86; Cheacin v. Walker, 6 Ch. D. 

Arlene, 35 Ch. D, 248; National 860; Re Ralph, 26 id. 194, 199. 
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Chap. XIII. 


Trade mark 
for natural 
product®. 


Trade mark 
must tie 
affixed to 
goads. 


to produoo a belief that his goods are those of the person 'who hold 
the patont (r). 

But, though a person rannot claim the exclusive right to tho 
use of a word which is, or has come to bo, merely descriptive of 
tho nature of the article, yet ho can prevent others from using 
tho name in such a way as to produce a belief that their goods are 
of his production (s). 

A trade mark may ho used to donoto not only manufactured 
goods, but oven a natural product (e.p., a minoral water), whore 
no person other than tho owner of the trade mark has tho means 
of procuring that product, so that the mark indicates him as the 
person who supplies it(f), 

A trade mark, properly so called, must bo in some way attached 
to the article sold. It may ho affixed to or impressed upon tho 
goods themselves by means of a stamp or brand or adhesive label, 
or it may be made to accompany tho goods by boing impressed 
on or made to adhere to an envelope or case containing the goods, 
or it inay be worked into the material or be some peculiar form of 
the material itself, as in a case where it consisted of a heading 
of certain coloured lines in the hem or fringe of cloth ( u ) . In all 
these cases it is intended to show (hat the goods are produced or 
sold by some particular person. Ilere, again, a difference is to 
be noted between tho use of a trade mark and that of a mere trade 
name nol affixed to particular goods, in that the mark accompanies 
the goods into whosesoever hands thoy come, wheroas, if A. sells 
goods, calling them or invoicing them by a name which causes the 
immediate purchaser, 0., to suppose them to be goods produced 
by B., but which is not affixed to the goods, it does not follow 


(;) Edge § Sons v. Xiacollt £ Horn, 
[1911] A. C. 693. 

(«) Sicgrrl v. Findlnter, 7 CIu D. 801 
(“Angostura Bitters”); Birmingham 
Go. v. Powell , [18971 A. C. 710, 717; 
Beddaway y. Bunham, [189GJ A. C. 
199, 210 ; Parsons v. Gillespie, [1898] 
A. C. 239; cf. Montgomery v. Thomp- 
son, [1891] A. 0. 217 (“ Stone Ale”), 
see per Lord Macnaghton, at p. 226; 
Eno v. Bunn, IS App. Cos. 252 
(“ Fruit Salt "), see at pp. 260, 261, 
per Lord Hersohell, p. 263, por Lord 
Maenaghten; Cellular Co. y. Hatton, 


[1899] A. C. 320 (“ Cellular Cloth ”) ; 
Society of Accountants v.’ Goodway, 
[1907] 1 Ch. 489 (Incorporated ac- 
countant). And oonsider the remarks 
of Lord Holborne, in Be Lconaid, 26 
Cli. D. 288, 29C; and of Cotton, L.J., 
in Be Arhens, 35 id. 248, 262. And 
see Lever r. Goodwin, 86 id. 1 ; Hart 
v. Colley, 44 id. 193. 

(t) Sebastian on T. M., 4; Be 
ApoHimris Co., [1891] 2 Ch. 180. 

(«) Sec Singer Co. v. Wilson, 2 
Ch. D. 441; and Mitchell v, Money, 
IS id. 181. 
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that persons who buy the goods from 0, will also bo deceived asjGhap. XIII. 
to the origin of the goods. I 

Farther, the right of a trade mark exists only in connection Goods of same 
w illi the particular species of manufacture or vendible commodity 4ea<!riIltio1 *' 
to which it has been applied by the person asserting the right (x). 

If he has used it, for example, only on carriages, that would not 
prevent a manufacturer of woollen goods from putting it as a trade 
mark upon woollen goods (y), for “ there is no exclusive ownership 
of the symbols which constitute a trade mark apart from the use 
or application of them ’’ ( 2 ); "a trado mark consists in the exclu- 
sive right to tho use of some naino or symbol as applied to a 
particular manufacture or vendible commodity ” («), and con- 
sequently the use of t ho name mark in connection with a different 
article is not an infringement of such right, 

The name of a person or firm may be a trade murk; but the (Names of 
right to the exclusive use of such a mark exists only as against [trade marks, 
persons bearing a different name, and cannot be maintained asl 
against a person or firm bearing the same name and using it bond 
fide without fraud for trade purposes (b). But it is otherwise if 
he uses his own name with such additions us to deceive the public 
into the belief that his wares aro those of another trader (e) . Tho i 
test has been said to be whether he uses tho name honestly and j 
fairly in the ordinary prosecution of his business, or dishonestly, [ 
to palm off his own commodity as the production of another 
The function of a trade mark may be regarded as two-fold, for Ruction of a 
it not only serves to secure to tho producer the custom of persons! 0 " r 
who desire to purchase his goods, but it also indicates to a pur- 
chaser that he may take it as a guarantee that the goods came 


(®) Ainsworth v. Walmisley, 1 Eq. 
518. 

(y) Singer Co. v. Wilton, 2 Ch. D. 
443 . 

(i) Per Ld. Weitburjr, C., Leather 
Cloth Co. \. American Co., 4 Du G. 
J. A: S. 112; Somerville v. Hchembn, 
12 App. Cat. 453. 

(a) Per Ld. VVcjtbury, C., Hall r. 
Barrows, 4 Do G. J. & 3. 150, 158; 
Ainsworth v. Walmisley, 1 Eq. 618. 

(b) Burgess v. Burgess, 8 Do G. M, 
A G. 896; Turton v. Turton, 42 Ch. 
D. 128; Tmsaud v. Tussaud, 41 id. 


678; Saunders v. Sun Co., [18911 1 
Oh. 537; Valentine's Meat Juice v. 
Valentine Extract, 48 W. It, 127; 
Fine Cotton Spinners, Ld. v. liar- 
wood, [1907] 2 C'h. 181; Dunlop 
Pneumatic Tyre Co. v. Dunlop Motor 
Co., [10071 A. ('. 430; tt’mnuh Tip; 
Co. >. Hem Motor Co., [1910] 1 Oh. 
218; Itorly, T. M., 532 et srq. ; post, 
p. 233. 

(c) Holloway v. Holloway, 13 Bcav. 
200 . 

(d) See Sebastian, T. H., 40. 
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Chap. XIII. from the particular producer whose goods ho desires to obtain (e), 
and tho protection of the public from imposition is recognized as 
ono of tho objects of trade mark law. 

^property ” 1 ^ was a *' one ^ mc aa *d that there cannot bo property m a trade 

in a. trade , mark, and that the ground of the jurisdiction, both at law and in 
* nark ' | equity, was tho fraud of tho defendant (/). It is true Lhat thoro 
cannot bo said to bo an absolute kind of property in a frado 
mark ( g ), for, as wo havo before observed, there is no exclusive 
right to tho mark universally in tho abstract, i.c., apart from its 
uso in connection with a particular species of goods. But the 
dicta which are to be found in tho eases, to tho o fleet that there is 
no property in a trade mark, must bo understood to mean no more 
than this ( h ); and it has been laid down that “ tho truo principle 
would seem to be that the jurisdiction of tho Court 11 (by which the 
jurisdiction in equity appears to bo inLonded) “ in the protection 
t given to trado marks rests upon property ” (i); that tho right to a 
trade mark, being one which is protected by the Court, and which 
may be bought and sold, is, in that sonso of the word, 

! “property” (7c). 

Lord Blackburn ( l ) treats it as having been established, before 
the Trade Marks Act of 1875, that when a person had used a 
mark on his goods, so as to distinguish them from tho goods of 
any other person, ho had a property in that mark to such an 
extent as to ontitlo him to an injunction to prevent any other 
person from continuing to uso on other goods (of a similar kind) 
a mark so similar to his mark as in fact to mislead the public 
into taking them for those of tho person who owned the mark; 
that tins was on the ground that the right to use the mark was 
his property, and that thoroforo it was not nocossary for the 
purpose of provention (i.e., in order to obtain an injunction) to 
prove fraud or an intention to mislead. “ I think,” he said (>»), 


(r) Mu'mnv. Thoiley’s Cattle Food 
Co., li Oh. D. 748, 735. 

(/) L4. Langdalo, in Pci ,■>/ v. True- 
fit, 6 Bwv. GG; Wood, V in 
Collins v. Blown, 3 K. A J. 423. 

(/?) Wood, V.-O., in Fauna v. Sil- 
veilook, 1 K. & J. 616. 

(A) Ld. Weitbnry, 0., in Sail v. 
Barrow, 4 Do (4. J. k S. 150, 158. 

(t) Ld. Westbury, 0., Leather Cloth 
Co. v. American Co., 4 Do &. J. k 


S. 137, 142. Seo per Ld, Cranworth, 
in S. 0., 11 H. L, 0. 528, 533, 534. 

(A) Wood, V.-C., in Ainsworth v. 
WiilmUley, 1 Eq. 518. 

(2) Orr-Emng v. Registrar of T. 
M,, 4 App. Cas. 478, 484; but see 
per Ld. Ilorseliell, Reddaway v. 
Banham, [1896] A. C. 189, 209. 

(»i) Orr-Bwing v. Registrar of T. 
M., sup., at p. 494. 



TRADE MARKS AND TRADE NAMES. 


223 


“ that at least from the time of Millington v. For, (n), derided by Chap. XIII, 
L.C. Cottenham in 1838, to T Votherhjmn v. Cmric(o), doeidod 
by this House in 1872, it Inis boon considered that, for the purpose 
of preventing infringement, the exclusive right to use a trade mark 
was a right of property.” 

Lord Cairns pointed out that there are many casus in which a 
trade mark has been used not merely improperly, but fraudulently, 
and whore this fraudulent use has been adverted to and made the 
ground of derision; but,” said his lordship, “ 1 wish to state in 
the most distinct manner that, in my opinion, fraud is not neces- 
sary to be averred or prosed in order to obtain promotion for a 

trade mark A man may take the trade mark of another 

ignorantly, nut knowing it was the trade mark of the other; or ho 
may lako it in the belief, mistaken, but sincerely entertained, that 
in the manner in which lie is taking it lie is within the law and 
doing nothing w r hich the law forbid*, or lie may take* it knowing 
it is the trade mark of his neighbour, and intending and desiring 
to injure his neighbour by so doing. But in all these eases it is 
the same act that is done, and in all these cases the injury to tho 
plaintiff is just the same. The action of the Court must depond 
on the right of the plaintiff and the injury done to lhat right. 

What the motive" of the defendant may be, the Court has \ery 
imperfect means of know ing. If he w'as ignorant of tho plaintiff’s 
rights in the first instance, he is, as soon as he becomes acquainted 
with them and perseveres in infringing upon them, as culpable as 
if he had originally known them” (p). 

It was remarked by Wood, V.-C. (q), that, though the Court 
would grant an injunction where no evil intent could be attributed 
to tho defendant, yet even in such a case the ground of the inter- 
ference is still fraud, because, while a Court of law might think a 
defendant not liable to an action for an act done absente animo 
mala, a Court of equity may, quite consistently with this, hold 
that, if ho continue’ to do the act, ho will commit a fraud, and 


(ti) 3 My. A Cr. 338; 15 R. R. 271. 
8 oo tho remarks of Cotton, L.J., on 
this case in Proctor v. Baylty, 42 Ch. 
D. 400, 

(o) L. B. 5 II. L. 508. 

(p) Singer Co. v. Wilson, 3 App. 
Cas. 378, 891, and soo por Ld. 
O’Hagan, (5. 396, and tho judgment 


(cited ih, 302, hy Ed. Cairns) of 
Wood, V.-C., in Welch v. Knott, 4 
K. A J. 747. And see por Bacon, 
V.-C., in Singer Co. v. loog, 18 Ch. 
D, 403, 

(j) Leather Co. v. American Leather 
Co,, 1 H. A M. 287. 
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Chap. XIII. 

Distluation 
between law 
and equity, 


Account of 



therefore in reality the jurisdiction does rest on the equity of 
preventing ono person from committing a fraud on another. 

It must, howover, bo observed that though, for purposes of 
equitable relief by way of injunction, tho question whether the 
defendant had any intention, by using tho mark, to pass off his 
goods as those of the plaintiff (r), or even whether he knew that he 
was using a mark which belonged to the plaintiff, is immaterial (s), 
yet in an action at law for damages the plaintiff must prove frau d., 
or at least knowledg e on the part of the defendant (t), and in 
equity, if he asks for an aoeount oE profits or for damages, he can 
obtain this relief only in respeot of user continued by the defen- 
dant after he became aware of the plaintiff’s righiB (w), or at 
least knew that the trade mark was not his own, though he may not 
have known to whom it belonged (x) . 

In equity a plaintiff may elect between having an aoeount of 
profits (y), or damagos (z ) . At law, in order to obtain substantial 
damages, it was necessary to prove that an injury had been 
actually done; in equity, bo far as the right to an injunction is 
concerned, it is sufficient to show that the dofendant threatens to 
do, and will, if not prevented, do that injury (a); and it becomes 
a mere question of fact whether that whioh the defendant is doing 
is reasonably likely to causo his goods to be mistaken for the 
plaintiff’s manufacture. It is not nooesBary for the plaintiff to 
give evidence of deception in fact, i.e., to prove instances in 
which customers have purohased tho defendant’s goods in the 
belief that they were produced by the plaintiff (b), though, in 


( r ) Somerville v. SaJumhri, 12 App. 
Caa. 458; Heddaway v. Bentham, 
[1892] 2 Q. B. 639. 

(s') Sea per Jessel, M.R., Singer 
Oo. v. Wilson, 2 Cli. D. 442. 

(f) See per Ld. Blackburn, Singer 
Co. v. Loog, 8 App. Gas. 29—32; see 
per James, L.J., in Uilohett v. 
Henry, 16 Oh. D, 181, 191; Sedda- 
way v. Bentham Co., [1892] 2 Q. B. 
639; Bourne v. Swan, [1903] 1 Oh. 
211 . 

(«) Bdelsten v, Bdelsten, 1 De G. J. 
& S. 185, 199, per Ld. Westbury, C.j 
Slamiger v. Spalding, [1910] 1 Ch, 
257. Sea Cartier v. Carltte, 31 Bear. 
292; Moot v. Conston, 33 id. 678. 


(e) Eerly, T. M., 465. 

(y) See Ford v. Foster, 1 Ch, 611 ; 
Harrison v. Taylor, 11 Jur. N. S. 
408; 12 L. T. S39. 

(z) The damages will be merely 
nominal in absence of proof of actual 
damage; Kerly, T. M., 462. As to 
proof of actual damage, Bee Leather 
Co. v. Hirsch/eld, 1 Eq. 299. 

(o) Tor Ld. Blackburn, Singer Co. 
v. Loog, 8 App, Oas. 80. 

(6) Johnston v. Orr Swing, 7 App. 
Cas. 219; Bdelsten v. Bdelsten, 1 De 
G. J. & S. 200; Hoohham r. Pottage , 
8 Ch. 91. 
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practice, such evidence is generally rolled on as a proof of the Chap. XIII. 
probability of mistakes . 

The question in trade mark cases is whether the ultimate Deception of 
purchaser is likely to be misled by the acts of which the plaintiff 
complains; and it is no defence to show that the immediate pur- j 
chaser would not be misled; for “no man, however honest his * 
personal intentions, has a right to adopt and uso so much of his 
rival’s established trado mark as will enable any dishonest trader 
into whose hands his goods may como to sell them as Iho goods of 
his rival” ( c ). Tho question is whether tho defendant has put ’ 
into tho hands of others tho moans of deceiving the ultimate 
purchasers ( d ) Even if tho maker of the goods expressly tolls the ' 
immediate purchaser that they aro of his own manufacture, that 
will not save him from an injunction if they me sold with tho 
plaintiff’s trade mark attached to them, and in such a case all tho 
plaintiff has to do is to show that his trado mark has been taken, j 
that is, that the defendant has used an ossential portion of the j 
plaintiff’s trade mark upon goods of a similar description (e). It 
is not necessary to show that tho mark used by the defondant is 
absolutely identical with that of the plaintiff; it is sufficient if 
it is so like it that unwary or ignorant purchasers (/) would pro- 
bably bo misled. It is no answer to say that the purchasers were! 
incautious, for “ tho loss to the plaintiff of the custom of an in- * 
cautious purchaser is as groat a damago as the loss of that of a 
cautious ono” (g). 

Tho principles of trado mark law were established beforo and The Trade 
are independent of any statutes, but we havo now to consider the 
scope and effect of the modern legislation, embodied originally in 
tho Trade Marks Registration Act, 1875, which, together with 
amonding Ads of 1876 and 1877, was repealed and roplacod by 
the Patents, Designs and Trade Marks Act, 1883, as amended by 
the Act of 1888 . The last-mentioned A ots havo now boon repealed 
and replaced by tho Trado Marks Act. lOQoi A) . 


Marks Acts. 




r< s' 


Y 


(«) Ld. Watson, in Johnston v. Orr- 
Emng, 7 App. Oas. 232, 

(d) James, L J., Singer Co. v. 
Zooij, 18 Oil D. 112; Ckitty, J., 
Lever v. Goodwin, 38 Oh. D. 3. 

(e) Per Jessol, M.R., Smger Co. 
v. JTifcon, 2 Oh. D. 442, 443. 


(/) Fotd v. Foster, 7 Oh. 627, 

(jr) Per Lord Blackburn, Johnston 
v. On -Fwuig, 7 App. Oas. 229. Seo 
Singe i Co. v. Loot/, 8 id. 13, 18, 20; 
too Cotton, L.J., in S. 0., 18 CIl. D. 
393, 422. 

(A) 6 Edw. 7, e. 16. 


G.P.P. 


15 
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Chap. XIII. 

Object ol 
tho Acts. 


Effect of 
the Acts. 


Tho objects of these enactments (*) appear to bo: — (1) To place 
restrictions on the bringing of actions for infringement of trade 
marks, by requiring that a trade mark shall bo registered before 
any such action can be brought; (2) to facilitate evidence of title 
to trado marks hy means of registration; and (3) to dofine the 
symbols or devices which the law will recognize os trade marks; 
and to protect the publio hy cutting down the numerous forms of 
words and other things by the use of which tradors tried to secure 
to themselves exclusive rights; for, aftor the passing of the Act of 
1875, certain things only could be registered, subjeot to this, that 
if a right had bee n acquired by user before that date to a particular 
device or form of words as a trado mark, then it might be regis- 
tered under the Act, althou gh it did not come within the definition 
of what could otherwise he registered as a trade mark under the 
Act (7c) . 

It has been suggested that the effect of tho Acts may ho to give 
the registered proprietor of a trade mark a right so absoluto that 
he may maintain an action to prevent another person from soiling 
goods with that mark upon them without roferonco to the question 
whothcr or no tho goods are sold under suoh circumstances as to 
pass thorn off as the goods of the plaintiff ; but Colton, L.J., 
whilo declining to express an opinion on that point, laid it down 
that tho principles on which the Court prooeeds aro not altered by 
tho Acts(Z), which (speaking generally) do not give new rights (m) . 
Since tho Acts, as before, tho plaintiff, assuming that ho has title 
under them, “ is bound to show, oither that the defendant lias taken 
tho whole or a substantial portion of his trade mark, or that tho 
defendant has used his, the plaintiff’s, trade mark in such a 
manner as to lead the publio to beliovo that his, tho defendant’s, 
goods aro the plaintiff’s ” (») . The Act of 1875, it has been said, 
was intended to effect a great and fundamental change in the law, 
viz., that whereas before that Act the property in any trade mark 
could ho obtained only hy user, or, in the case of cutlery goods, hy 
au assignment by tho Cullors' Company (see post, p. 235), under 
the Act a mode of acquiring a right in a trade mark was given 
mainly by registration; and accordingly the Act enabled a person 
who had invented a trade mark, which had not been previously 

(») Sbb Edwatds v. Dennis, 30 Oh. (?) Mitchell v. Henry, 16 Ch. D, 
L. 464, 470; Se Van Duzer, 34 id. 193. 

023, 634. (m) Me Lyndon, 32 CJi D. 117. 

(J) See post, p. 229, aa to “old” (») Per Fry, L.J., Edwards v. 
marks Dennis, 80 Ch D 478. 
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used by home otkoi' person, to obtain registration of it and to treat Chap. XIII. 
its being on the register as evidence of public user or equivalent to 
public user, and so the Act gave a new title to the exclusive uso of 
a trade mark(o). It is now established, after some doubts had 
been expressed on this point (pjpthat a mark may be registered, 
though there has been no suoh user of it as to give a right inde- 
pendently of the Acts (g)/ But a person cannot be allowed to 
register a trade mark, and thus preclude all other persons from 
using it, without ovor using it himself or intending to uso it (r). 

It has now boon decided that registration under the Aots docs j 
gpt operate as notico to all persons of the right of the registered j 
proprietor of a trado mark (s) . 

The scheme of tho Act of 1875 (which is in substance that of Tho Trade 
tho Act now in force) was as follows. It established a register of Aot ’ 
trade marks (t) and their proprietors, and then made registration 
in pursuance of the Act a condition precedent to the right to 
institute proceedings to prevent, or reoover damages for, infringe- 
ment, except m the case of trade marks in use before tho 13 th 
August, 1875, as to which it was provided that no such proceed- 
ings should be instituted until and unless registration had been 
mado or refused (ji). A trade mark was required to be registered 
“as belonging to particular goods or classes of goods” (a?), and, 
for tho purposes of the Aot, was defined as consisting of certain 
“ essential particulars ” ( y ). 

Tho law as to registration of trade marks is now contained in Trade Marks 
the Trade Marks Act, 1905 ( z ). The Board of Trade has power Aot ’ 1806, 
to make general rules for regulating the practice of registration 
under tho Act (ff). Under this provision the rules now in force 
are the “ Trado Marks Buies 1906 ” (6). 


( 0 ) Per Fry, L.J., Re Hudson, 32 
Ch. D. 325, 326. 

(p) See Edwards \. Remus, 30 Ch. 
D. 478, 479$. 

f (?) Re Hudson, 32 Ch D. 311, 318. 
And of. s. 3 of the Aot of 1905, which 
speaks of a mark " used or proposed to 
bo used.” 

(r) Ran v. Burnett, [1899] A. 0. 
428; per Fry, L.J., Re Apollinaris 

00 , [1891] 2 Ch. 186, 284. 

(j) Slaseni /et v. Spalding, [1910] 

1 Ch 257; hut seo por Jessel, M.R., 


Re Palmer, 21 Ch. 'D. 58. 

(1) “Not generally, hut of trado 
marks as doflnod by the Act”, por 
Lord Cairns, C , On -Eunng v. Iiegis- 
tiai of T. M , 4 App Cos. 479, 488. 

(«) 38 & 39 Viet. 0 . 91, s. 1, as 
amended by 89 & 40 Viot. 0 . 33, s. 1; 
Kcrly, T. M., 384 et seq. 

(*) 3 . 2 . 

(y) 3. 10. 

(z) 5 Edw. 7, 0 . 15. 

(a) S 60 

(l/) Soo Kcrly, T. H , App. -vii. 
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THE MODERN MW OF PERSONAL PROPERTY. 


Trusts. 

Definitions. 


Chap. XIII. Registration (c) is to be obtained by an application to ike 
Registration. Oomptrollor-Gcnoral of Patents, Designs and Trade Marks, who 
is called for this purpose tko Registrar, in writing in the proscribed 
manner and at the prescribed place (d). For the purposes of 
registration, goods are classified in the manner appearing in the 
third schedule to the Rules of 1906 (e), and registration mast be 
applied for in respeol of particular goods or classes of goods (/). 

No notice of any trust shall be entered in the register or be re- 
ceivable by the registrar (g) . 

A “mark” includes a device, brand, heading, label, ticket, 
name, signature, word, letter, numeral, or any combination 
thoroof (/?). A “ trade mark ” means a mark used or proposed to 
be used upon or in connection with goods lor the purpose of 
indicating that they are the goods of the proprietor of the trado 
mark by virtue of manufacture, selection, certification, dealing 
with, or offoring for sale (t). A “ registrable trade mark ” is one 
which is capable of registration under the Act (h). 

A registrable trade mark muflt contain or consist of at least one 
of the following essential particulars (7c) 

(1) Tho name of a oompany, individual, or firm, represented 
in a special or particular manner; 

(2) The signature of tho applicant lor registration or some 
predeeossor in his business (7); 

(3) An invented word or words (m ) ; 

(4) A word or words having no direct ( n ) reference to the 
character or quality of the goods, and not being, accord- 


What marks 
may be 
registered ; 

names ; 
signatures ; 
words; 


(a) Ss. 12—18. 

(d) S. 12; Trade Marks Rules, 1906, 
r. 18; as to metal goods (Sheffield 
marks), see 'post, p. 235. 

(e) Rule 6. 

(/) S. 8. 

(?) S. 5. 

(K) S. 3. 

(i) B. 3. See ante, p, 218. 

Qi] S. 9. 

Q) lie A. Saher § Oa., [1908] 2 
Ch. 86, 103. There was no provision 
for the registration of the signature 
of a predecessor in business in tho pre- 
vious Aots; see Kexly, T. M., p. 198, 


(mi) An invented word need not be 
absolutely now: He Linoti/pe Co., 
[1900] 2 Ch. 288. It must not, how- 
ever, bo a mere variation ot an exist- 
ing English word: Christy v. Tipper, 
[1905] 1 Ch. 1 (Absorbine). It need 
not be the invention of die applicant: 
He Eolt $ Co,, [1896J 1 Ch. 711 
(Trilby). See on tho clause gene- 
rally, lie Eastman Co , [1898] A. C. 
571. 

(») “Direct” was not in the cor- 
responding clause of tho repealed 
Aots: He California Co., [1910] 1 Ch. 
130. 
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mg to its ordinary signification, a geographical name, Chap. XIII. 
or a surname (o); 

(5) Any othor distinctive mark, but a namo(p), signature, or devises, fa>. 
word or words other than such as fall within the de- 
scription in the above paragraphs, shall not, except by 
order of the Board of Trade or the Court (g), bo deemed 
a distinctive mark. 

‘‘Distinctive” moans adapted to distinguish the goods of the “Distino- 
propriotor of tho trade mark from those of other persons (?■). In 
the case of a trade mark in actual uso, how for actual user has 
rendered il distinctive for the particular goods with respect to 
which it is registered, or proposed to be registered, may bo taken 
into consideration ( $ ) . Tho limitation of a trado mark in whole Colours, 
or in part to one or more specified colours is to be takon into 
consideration in deciding on its distinctive character ( t ). 

An old mark, that is, “ any special or distinctive word or words, Old murks. // 
letter, numeral, or combination of letters or numerals, usod as a 
trade mark by the applicant or his predecessors in business ” before 
the 13th August, 1875, which has continued to bo used (oither in 
its original form or with additions, or alterations not substantially 
affecting its identity) down to the date of the application for 
registration, is registrable as a trade mark (u), though not pos- 1 
sessirg the essential particulars necessary for a new mark. The i 
purpose of this provision is to preservo vested rights which had 
been acquired by user before the Aet of 1875 (a). But the mark 
must have been used alone, and not in combination with other 
words or with any device (;/). 


(o) Kb Magnolia Metal Co., [1897] 
2 Oh. 371; Re Price's Candle Co., 
[1907] 2 Oh. 435 (Motorine — hold to 
be registrable); Phslippart v. White- 
ley, [1908] 2 Oh. 274 (Diabolo— re- 
moved from register); Re Geetetnei, 
[1908] 1 Ch. 513. 

(p) Re Pope’s Electric Co., [1911J 
2 Ch. 382. 

(q) Such order merely gives liberty 
to proceed with an application to 
register; it does not decide that the 
mark is distinctive: Re Joseph Gros- 
fiehl. Ltd., [1910] 1 Ch. 180, 141, 148; 
Re .Ihtiebolaget Ejarth, [1910] 2 Oh. 
64 

O) S. S. Re Apollinaris, [1907] 


2 Ch. 178; Re National Starch Co., 
[1908] 2 Ch. 698; Re Royal Worces- 
ter Co., [1909] 1 Oh, 459; Re Joseph 
CrosJiehl, sup ; Re Gramophone Co., 
[1910] 2 Ch. 423; Re Leopold Cas- 
sella Co., [1910] 2 Ch. 240. 

(s) S. 9. Re Joseph Crosfield, Ltd., 
sup., at p. 141; Re Giamophane Co., 
sup. 

(t) S. 10. It had been held under 
the previous Acte that distinctiveness 
must be independent of colour: lie 
Sanson, 37 Ch. D. 112. 

(«) Aet of 1905, s. 0. 

(as) Orr-Emng v. Registrar of T. 
M., 14 App. Cas. 495. 

(y) Perty-Eavis v. Eatbord, 15 
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Chap. XIII. 

Mirk cal- 
culated to 
deceive ; 

or scandalous. 


Disclaimers. 


Essential 

particulars. 


Refusal of 
registration. 


Appeal. 


It is unlawful to register os a trade mark or part of a trade 
mark any matter, tlie uso of which, would, by reason of boing cal- 
culated to deceive or otherwise, be disentitled to protection in a 
Court of juslico, or would be contrary to law or morality, or any 
scandalous design (*). “Calculated to deceive” means not only 
designed to dcoeive, but likely in fact to deceive (a) . The onus 
of proving that a trade mark is not calculated to deceive lies upon 
the applicant (&). 

If a trade mark contains parts not separately registered by the 
proprietor as trade marks, or matters common to the trade (c), or 
otherwise non-distinctive, it may be made a condition of its being 
entered upon or remaining on the register that the proprietor dis- 
claim the exclusive use of any part or parts of the trade mark, or 
of all or any portion of such matter, or make such other disclaimer 
as may he considered needful for defining his rights under the 
registration (d) . 

Where, therefore, it has to be determined whether a given mark 
constitutes a trade mark oapable of registration as such under the 
Aot, tho first inquiry necessary is whothor some one, or more than 
one, of the essential particulars of a trade mark, as defined by 
tho Act, is found to exist, so that the mark may be described with 
the one, or more than one, essential particular or particulars which 
distinguish it (e). 

If the registrar refuses registration or imposes conditions, he 
must, if required by the applicant, state in writing the grounds 
and materials on which he has arrived at his decision; and except 
by leave no further grounds of objection beyond this statement 
are allowed to be taken on appeal (/). An appeal lies to the 


App. Cos. 316, 321; Richatia v. 
Butoher, [1891] 2 Oh 622. 

(a) S, 11. JEna v. Dunn, 15 App. 
Gas. 262; Me Australian Wine Im- 
porters, 41 Ch. D. 278; He Royal 
Worcester Oo., [1909] 1 Ch. 456 (use 
of the word “ Royal ”) ; Re Outta 
PeroU Oo., [1909] 2 Oh. 10. 

(a) Re Zyndon, 32 Oh. D. 109, 119, 
121; Re Price’s dandle Oo., [1907] 2 
Oh. 435, 444; Re A. Raker $ Oo., 
[1908] 2 Ch. 86, lie Van drr Deauui , 
[1912] 1 Oh. 40, 

(5) Bno v. Dunn, sup.: Re A. 


Baker ft Oo , sup., Re Pnee's Candle 
Oo., sup. 

( o ) See Burlani v. Broxburn Oo., 
42 Ch. D. 274. 

(d) S. 16 of Aot of 1906; see Be 
A. Raker $ Co., [1908] 2 Oh. 86; 
and of. Re Smokeless Powder Oo., 
[1892] 1 Oh. 590; Re Clement, [1900] 
1 Oh. 114; Re Faultier, [1902] 1 Ch. 
125. 

(e) Per Ld. Cairns, C., Orr-Emng 
v. Registrar of T. U., 4 App. Cas, 
479, 484. 

C f) S. 12 (2), (3), (5). As to dis- 
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B oard of Trade, or, to the Court, at the option of the ap- Chap. XIII. 
plicant (g ) . 

An accopted application must be advortised by the registrar (ft) ; opposition to 
and within the prescribed timo after tlio advertisement, any person r °s i ‘ itration : 
may give notice of opposition to the registration, stating his 
grounds (i). The registrar then decides the matter, and an appeal procedure, 
lies to the Court or, with the consent of the parties, to the Board 
of Trade (i). 

Except by order of the Court, or in the caso of old trade marks, Idontioal 
no trade mark can be registered which is idonlical (7c) with ono maiks 
belonging to anothor proprietor already registered in respect of 
the stuno goods or so nearly resembling it as to bo calculated to 
deceive (l) . Where several persons claim the same or nearly 
identical trade marks in respect of the same goods, the registrar 
may refuse to register any of thorn until their rights have been 
determined by the Courl or by agreement (m). In coso of honest 
concurrent user, or of other special circumstances which, in the 
opinion of the Court, make it proper so to do, the Court may 
permit registration of the samo or noarly identical trado marks 
for the same goods by more than one proprietor (w). 

A trade mark so closely resembling another trade mark of the Associated 
applicant, already registered in respect of tho same goods, as lo mar 
be caloulated to deceive if used by a person other than the appli- 
cant, may be registered subject to the condition that such marks 
aro registered as " associated ” trade marks (o). 

The proprietor of a “ combined ’’ trade mark, that is, where Combined 
he claims the exclusive use of any portion of the mark separately, marks - 
may register the same as separate marks, subject to certain 
conditions (p) . 

A person claiming to be the proprietor of several trade marks Serins of 
for the same description of goods, which resemble each other in marka - 
the material particulars, hut differ in respect of the goods for which 
thoy are used or are proposed to ho usod, or statomonts of number, 
price, quality, or names of places, or othor non-distinctive matters, 

ciation of Rogistrar, sees. 63, and Em (l) S. 19. Bo ffutta Percha Co, 
v. Bunn, 15 App. Cm. 252; Re Bn- [1909] 2 Cli. 10. 
mvnghitm Co., [1907] 2 Ch. 396. (m) S. 20, 

(g) S. 12 (4). (») S. 21; see s. 41. 

(A) S. 13. (a) S. 24. Be Bitmnn/ham Ci> , 

(i) S. 14. [1907 j 2 Ch. 396, 

(h) Re Player, [1901J 1 Ch. 382; (p) S. 25. 

Re Crompton , [1902] 1 Ch. 758. 
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Chap. XIII. 


Transfer of 
trade marks 


Registration 

renewal. 


Registration 
of assignees. 
&o. 


Alterations. 


Non-user of 
trade mark. 


Effect of 
registration. 

Right to 
assign. 

Equities. 


or colour, may have them registorod as a series in one registration 
as associated marks (q). 

Associated trade marks can only be assigned or transmitted as 
a whole, and not separately (r). 

A trade mark, when registered, can bo assigned and transmitted 
only in connection with the goodwill of the business concerned 
m the goods for which it has been registered, and is determinable 
with that goodwill (&). If the goodwill of a person doos not 
pass to one successor, hut is divided, the registrar may permit an 
apportionment of the registered trade marks of that person among 
tlio persons continuing the business (J). The business muBt bo 
co-exlensivo with tho goods in respect of which tho mark is ro- 
gislored, and the assignee has no oxolusivo right unless the busi- 
ness assigned is co-oxtonsive with the mark as registered (w) . 

The registration of a trade mark lasts for ^jnur-ta am-^FB-fa;) , 
hut may he ronowed for a like period from timo to time at tho 
expiration of tho last registration (y) . 

A porson who has become entitled to a registorod trade mark by 
assignment, transmission, or other operation of law', may bo ro- 
gistored as tho proprietor of the mark (2). 

Additions to or alterations of a registered trado mark, not 
substantially affecting tho identity of the mark, may bo made by 
leave of the registrar (22). 

A registered trade mark may by order of tho Court bo roinovod 
from the register upon tho ground that there was no bond fide 
intention to uso it, and that in fact thorc has boon no bond fide 
user of it, or that it has n ot boon bond f ide used during tho five r 
years before the application (a). 

file person for tho lime being ontored in the rogistor as pro- 
prietor of a trade mark has, subject to any other vested rights 
appearing on the register, power to assign tho mark; but any 
equities in respect of the mark may bo enforced in liko manner 
as in respect of any other personal property (b). Ho has also, if 


( 7 ) S. 26. 

(r) S. 27. 

(a) S, 22 Soo Re Wellcome , 32 
Cl. D. 213; He Magnolia Metal Co., 
[1897] 2 Ch. 371; Vttmann v. Cesar 
Leuba, [1908] A. C. 443; Kcrly, T. 
M-, 341, 361, 491. 

(i) S. 23. 


(«) Soo Edwards v, Emms, 30 Ch. 
D. 454, 479, per Fry, L.J. 
l» S. 28. 

(if) Ss. 29—81. 

(;) S. 33. Seo Ex p New Oi- 
mondo Co., [1896] 2 Oil. 520. 

(w) S. 34. 

(«) S. 37. 

(i) S. 38; bob. a. 33. 
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the trade mark is valid, the exclusive right to use it upon or in 
connection with the goods in respect of which it is registered (c) 

In all legal proceedings registration is primti facie evidence of 
the validity of tho original registration of a trade mark, and of 
all subsequent assignments and transmissions (d); and tho original 
registration, after tho expiration of seven years from its date, 
must be taken to be valid in all respects, unless obtained by fraud 
or offending against tho provisions of s. 11 (e) of tho Act (f). 

The proprietor of a registered mark cannot, however, prevent 
any person from using a similar mark for goods in respect of 
•which that person or his predecessors has continually used the 
mark from a date antorior to tho usor by the registered proprietor 
of his mark (g). 

No legal proceedings can bo taken to protect an unregistered 
trade mark, unless it was used before the 13th August, 1875, and 
has boen refused registration undor tho Act of 1905 (A); and a 
certificate of such refusal may he obtained from the registrar (h). 
Tho result is that tho owner of a trade mark suing to prevent, 
or to recover damages far, infringement must bo able to produeo 
a certificate of registration, if tbo mark is capable of registration, 
or in the ease of an old mark a certificate of xofusal of registration. 

Registration cannot interfere with tho bond fide use by another j 
of his own namo or place of husinoss, or that of his predecessors, 
or of any bond fide description of the character or quality of liis 
goods (i). 


Chap. Jin. 

Eights of 
proprietor. 


la evidence 
of validity. 


Registration 
a rendition 
precedent to 
*ni»g for 
mtnngemenl. 


Name. 


In an action for the infringement of a trade mark tho Court Evidence in 
must admit evidence of the usages of tho trade in respect i o the infringement. 
" get up ” of the goods for which the mark is registered, and of 
any trade marks or “get up” legitimately used in connection 
with those goods by other persons (7c). 

It should be noted that a plaintiff who would otherwise be MlflrG ? Te \ 

. , , . . , . , . , , . , . . . . , saltation in 

ontilled to maintain his action may be doprived of his right to trade mark, 
sue if his trade mark contains a falso representation likely to 
deceive the publio (Z), as where ho describes his goods as patent 


O) S. 89. («) S. 44. Re Joseph Oiosfleld, 

id) 3. 40. £*#., [1910] 1 Ok. 130, 146. 

(<■! Ante, p. 230. (A) S. 43. See Keriy, T M., p. 

(/) 3. 41. 405. 

(g) 8 41. I (l) Fold v. Foster, 7 Oh. 611. 

(/<) S. 42. 



m 


THE MODERN 1JLW OR PERSONAL PROPERTY. 


Correction 
and alteration 
of register. 


Chap. XIII. when lie has not any patent (m ) ; but a mero collateral misrepre- 
sentation has not tho same effect (n) . 

Notwithstanding, howovor, that a plaintilf may ho disentitled, 
or may fail, to maintain an action for infringement, ho may yet 
obtain an injunction to restrain tho uso of a mark in such a way 
as to pass off the defendant’s goods for those of the plaintiff (o) . 

The registrar may, on request by tho registered proprietor, or 
some person ontitlod by law to aot in his name, correct errors or 
onter changes in registered names and addresses, cancel entries 
of marks, and strike out goods or classes of goods, and ontor a 
disclaimer or memorandum which does not extend rights under 
the existing registration (p) . Ho may also refuse or aooopt an 
application to alter or add to a trade mark in any manner not 
substantially affecting its identity (q). The exercise of these 
powers is subjoet to appeal to the Board of Trade. 

The High Court may, in its discretion, on the application of 
any poreon aggrieved (?•), order the rogister to be rectified by 
making, oxpunging, or varying entries in it (s) ; and in so doing 
may docide any question that it may be necessary or expedient to. 
decide in connection with tho rectification (l). 

In oases of fraud in the registration or transmission of a mark 
the registrar himself may apply to the Court ( u ). 

A trade mark which was upon the register at the commencement 
of the Aot of 1905, and whioli under that Act is a registrable trade 
mark, oannot be removed from the register on tho ground that it 
was not registrable under Iko Acts in force at tho date of regis- 
tration (%) . 


Rocfcifloation 
of register. 


Marks 

registered 

under 

previous Acts, 


(in) Singer Co. y. Wilson, 2 Ch. D. 
484, 456; see Its Royal Worcester Co., 
[1909] 1 Ch. 459 (as io the use of 
"Royal”). Sea Korly, T. AT., 407. 

(n) Ford v. Foster, 7 Oh. 611. 

(o) S. 45, Soc Unit v. Colley, 44 
Oh. D. 193 ; Thompson v. Montgomery, 
41 id. 35; [1891] A. 0. 217. 

(p) S. 32. 

(?) S. 34. 

(r) Aa to who is a “person ag- 
grieved,” see Re Riviere, 26 Ch. D. 48, 
54; Re Apollinaris Co., [1891] 2 Ch. 
186, 224, 225, 228; Powell v. (Birming- 
ham Co., [1894] A. C. 8. A person 
against whom an aation is brought for 


infringement of a mark which ought 
never to have boon registered, is a 
person aggrieved (B alter v. Rawmn, 
45 Ch. D. 619, 529), and therefore an 
action is frequently mot by a motion 
or summons to expungo tho plaintifE’s 
mark from the register, as in Edwards 
v. Dennis, 30 Ch. D. 451; lie Wood, 
82 Ch. D. 247; Bourne v. Swan, 
[1903] 1 Ch. 211. See Korly, T.M., 
279 el seq. 

(s) S. 85. Paine v. Daniells, 
[1893 J 2 Ch. 667; Re Batt, [1898] 
2 Ch. 432; [1899] A. O. 428. 

(0 S. 35 (2). 

(«) S. 35 (3). 

(x) S. 36. Re Oestetner, [1907} 
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Tho Board of Trade may permit llio rogislraiion as a trade Chap. XIII. 
mark of a mark need by any association or person, which under- 
takes tho examination of any goods in rospoot of origin, material, tion marks, 
mode of manufacture, quality, accuracy, or other characteristic, 
to certify upon or in connection with those goods the result of tho 
examination; and this may bo done whether or not thore is a 
trado or a goodwill in connection with the examination and 
certification (y). Such a trade mark cannot be transmitted or 
assigned without permission of the Board of Trade (y). 

Special provision is made by tho Act of 1005 (z) for tho regie- Sheffield 
tration at Sheffield by the Outlors’ Company, in a rogislcr to bo 
called the Sheffield Register, of trade marks used on “metal 
goods ” (which are defined as moaning all motels whothor wrought, 
unwrought, or partly wrought, and all goods composed wholly or 
partly of any metal) by any porson carrying on business in 
Hallamshire, in the County of York, or within six miles 
thereof (a). 

Thero is also a special register at Manchester for trado marks Cotton mark*, 
for ootton goods (6). It is to bo notioed that in regard to cotton 
piece goods and cotton yam a mark consisting of a word or words 
alone, whether invented or otherwise, and in respect of cotton 
piece goods a lino heading alone, cannot now bo registered, and is 
not to be deemed distinctive; and no registration of a cotton mark 
can givo any .exoluBivo right to the use of any w ord, letter, numeral, 
lino heading, or any combination thereof (e). 

Whore an arrangement has been mads by the Grown with a International 
foreign state for mutual protection of trado marks, and an Order ^ngememte 
in Oounoil to such effect is in force, any person who has applied for protection 
for proteotion for any trade mark in any such state is entitled to maife. 
registration of his trade mark under tho Patents, Designs, and 
Trade Marks Acts in priority to other applicants; and such regis- 
tration is to have tho same date as the dato of application in 
such foreign state; but the application must bo made within four 
months from his applying for proteotion in the foreign slate (d) , 

2 Ch. 478; [1008] 1 Cli. 518; Philip- M., Oh. VI. 

part v. Whiieley, [1908] 2 Oh. 274. (S) S. 04. See Kerly, T. M., Oh. 

(y) S. 62. VII., and T. JI. Rulei, 1906, rr. 118 — 

(a) S. 63. 120. 

(a) See aa to Sheffield marka, Kerly, (o) S. 64 (10). 

T. M., Ch. VI., and T. M. Rules, (<7) S. 103 (1) of the Patents, De- 
1906, rr. 107 — 112; and as to the signs and Trade Marks Act, 1883, 

“ Cutlers 2 * * 5 Company’s Acts,” Kerly, T. amended by 48 & 49 Viet. o. 68, s. 6, 




236 


THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. XIII. 


Oflenoes 
under the 
Aot of 1906 ; 
falbe entries ; 
falsely repre- 
senting mark 
to he 

registered. 
Use of 
Royal Arms. 
IlarchandiBe 
Harks Acts. 


The propriolor of the trado mark will not bo entitled to rcoovor 
damagos for infringements happening boforo tho aolual registra- 
tion of his trade mark in tills country (e). Tho prior use during 
such period in the United Kingdom or the Isle of Man of tho 
trade mark will not invalidate the registration of the trade 
mark (f), Tho application for tho rogistiation of a trado mark 
is to bo made in the ordinary mannor, except that any trade mark, 
the registration of which has boon duly applied for in the country 
of origin, may be registered (q). 

The above provisions may bo applied by an Order in Council 
to any “British possession” (i.e., any territory or place situate 
within His Majesty’s dominions other than the Unitod Kingdom, 
the Islo of Man, and Channol Islands), the legislature of which 
has made satisfactory provision for the protection of inventions, 
designs, and trade marks, patented or registered in this country ( h ) . 

Making falso entries or writings falsely purporting to be copies 
of entries in the register, is a misdomeanour (£). Falsely repre- 
senting a trade mark as registered is an offence pumshablo on 
I summary conviction ()). Tho unauthorized user of the Royal 
Arms, or arms so olosely roscmbling the same as to be calculated 
to deceive, in connocfion with any traclo, business, calling, or pro- 
fession, may bo restrained by injunction (/c). 

It should be added that under tho Merchandise Marks Act, 
I80‘2 (l), tho forgery of a trade mark was mado a misdemeanour. 
This Act was repealed by tho Merchandise Marks Act, 1887 (m), 
which makes it a punishable offoncc to forgo or falsely apply to 
goods a registered trado mark; or to apply to goods any trade 
description (w) which is materially false (o) as to tho number, 
quality, measure, gauge (p), or woight (q), or as to the place or 


The provisions of this section and 
s. 104 ore mado applicable to tiic Aot 
of 1903 by 8. 63. 

(r) Sob lost note. 

(/) S. 103 (2). 

iff) S. 103 (3). See Be Cahfoi- 
nirm Fig Syi up Go., 40 Cli. D. G20; 
Be Vigmer, 01 L. T. 495; Be Carter 
lletlioine On., [1892] 3 Ch. 472. See 
tho International Convention for the 
Protection of Industrial Property of 
1883, in Kerly, T. M., 677 and App. 
xviii. 

(70 S. 104. 

(t) Aot of 1906, s. 86. 


(?) S, 67. 

(k) S. 68. lioyul Warrant Holders 
Assoc. v. Bertnc, [1912] 1 Ch. 10. 

(7) 25 & 26 Viot. o. 88 

(«0 50 & 51 Viot. o. 28, amended 
by 54 Viet. o. 15. Ante, p. 70. 

(») Camn on v. Wiggins, [1901] 1 
K. B. 1. 

(») Storey v. Ohhvorlh Gunpowder 
Co., 24 Q, B. D. 90; Kwchcnboim v. 
Salmon, [1898] 2 Q. B. 19. 

(p) See Budd v. Lucas, [1891] 1 
Q. B. 408. 

(j) Langley v. Bombay Tea Co , 
[1900] 2 Q, B. 460. 
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country in which they wore produced, or as to thoir mode of manu- 
facture, or material, or as to thoir being tho subjoct of an existing 
patent, privilege or copyright, or as to tho person or firm who 
manufactured them; falsifying a genuino trade mark, by altera- 
tion, addition, ellacement, or otherwise, is a forgery of it. It is 
also an offenco against the Act to sell goods to which a forged 
trade mark is applied, unless tho seller, having taken reasonable 
precautions, has no reason to suspoot its genuineness or has other- 
wise acted innocently (r). 


Trade Name. 

There is no right by English law to the exclusive use of a name 
apart from its uso iu connection with a trade or business (s) ; but 
the law recognizes a plaintiff’s right to prevent others from per- 
sonating his business by using any such description as would lead 
customers to suppose thoy were trading with the plaintiff (i); and 
this rests on the principle, whioli is tho ground of tho law as to 
trade marks («), viz., that one man will not he allowed to pass off 
his goods as those of a rival trader, and thus to obtain the benefit 
of his rival’s reputation and of custom intended for his rival. This 
principle' applies equally to the use of a name which has been so 
appropriated by user as to come to mean the goods of a particular 
producer, though it has novel' been impressed on or affixed to goods 
and is not a trade mark properly so called (x) . 

A “trade name” may be that of a person, or firm (y), or 
company (s), or that of the establishment at which the trade is 
carried on (a); or it may be a name under which goods are known 
in the market as being made or sold by a particular person, firm, 
or company (b); and a man has a right to prevent other porsons 


(r) 3 2 (2). Christie v. Cooper, 
[1900] 2 Q. B. 622. 

(*) Du Bovlay v. Du Boulay, L. R. 
2 P 0. 430. 

(t) Per Griffnid, V.-O., Boulnok 7. 
Peake, 13 Oh, D. S13, a. 

(#) See Olenny v. Smith, 2 Dr. & 
Sm. 476, 480; Levy v. Walker, 10 
Oh. D. 436 j Goodfellow v. Prinoe, 33 
vl. 9; Omni! Hotel v. Wilson, [19011 
A. 0. 103, 

(a) Smg a Go. v. Loot], 8 App. Cas. 
15, 32, per Lord Blackburn. 


(y) Levy y. Walker, 10 Oh. D. 486. 
(s) Leo v. Haley, 6 Ch. 155; 
Built am v. Beaehan, 7 Ch. D. 848; 
Sanmina v Sm Co., [1894] 1 Ch. 
637; North Cheshire, Jr. Co. v. Man- 
chester Brewery Co., [1899] A. C. 
83; Somite Anonyme v. Funhari Co., 
[1901] 2 Oil. £13. 

(a') H.ff., 6 The Carriage Bazaar,” 
Boulnois v. Peake, 13 Ch. D. 613, n., 
and see Civil Servioe Supply Associa- 
tion v. Dean, id. 512; Hudson v. 
Oshmne, 39 L. J. Oh. 79. 

(£) As “ Singer Sewing Machines,” 
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Chap. XIII, from using a name, real or flotations, or a dosoription, whether 
1 true or not, which is calculated to represent, i.e., which has the 
effect, whether intended ot not (c), of! representing to the world 
that the goods produood by A. are goods produced by B , on the 
ground that B , having established a business reputation under a 
particular name, has a right to prevent anyone else from injuring 
i his business by using that name ( d ) 

In oases of trade name, as in those of trade marks (a), the right 
to relief has been sometimes rested on the ground of fraud in the 
defendant; but it seems to be settled that the plaintiff need not 
allege the defendant’s act in using the name to be fraudulent, or 
even that he knew of the plaintiff’s right to its ubb (/), but only 
that the use by the defendant is suoh as to he reasonably likely to * 
cause the defendant’s goods to he taken for those of the 
plaintiff (g), and that the plaintiff need not prove that any 
customer has in fact been deceived (h). “All the Court requires 
is to bo satisfied that the names are so similar as to bo calculated 
to produoo confusion between the two — so calculated to do it that 
when it is drawn to the attention of those adopting the name com- 
plained of that that would be the result, it would not be honest for 
them to persevere in thoir intention, though originally tho inten- 
tion might not have been otherwise than honest” (i). If tho 
natural consequence of the use by tho defendant of the name 
adopted by him is that his goods will be taken to be those of the 
plaintiff, and he continues that user after notice of tho plaintiff’s 
right to the name, the Court holds the user to he wrongful and in 


TJm> of a 
man’a own 


a certain sense “fraudulent” (fc). 

It should he added that a man has a right to trade under his 


name 


Ihngei Co v. Loog, swp.; Birmingham 
Co. v. Powell, [1897] A. 0. 710. 

(a) Swger Oo. v. Loog, sup., per 
Lord Watson, at p. 38. 

(d) Levy v. Waller, sup., Soaiite 
Anonyms ? Panhard Co , [1901] 2 
Oh. 613; see Leooutuner v. Key, 
[1910 1 A. 0. 262. Ante, p. 217. 

(a) Ante, p 222. 

CO Ainsworth v. Walmisley, 1 Eq. 
521 (unless plaintiff claims damages) ; 
Turton v. Turton, 42 Oh. D. 128, 138, 
per Lord Esher, M.S. See ante, 
pp. 222 — 224. 

(g) That it is a mere question of 


faot and not of the defendant’s inten- 
tion, see Blenny v. Smith, 2 Dr. & Sm. 
476, 480; Hookham v. Pottage, 8 Ch. 
91; Singer Co. v. Wilson, 3 App. Cas. 
376, 396 ; Singer Oo. v. Loog, sup., per 
Lord Watson, atp. 88. 

(/*) Braham v. Beaehtm, 7 Oh. D. 
848; North Cheshire Co. v. Manches- 
ter Brewery Co., sap. 

( * ) Per James, L J., Hendriks v. 
Montagu, 17 Oh. D, 038. 

(7c) Swger Co. v. Loog, 18 Oh. D. 
417, per Cotton, L.J. ; Turton v. 
Turton, 42 id. 128, 140, per Cotton, 
L.J. 
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own name, even though the effect may be to injure a rival trader Chap. XIII. 
who happens to boar the same name (l), provided he does so band 
fide ; but he must not use his own name in such a maimer as to 
represent that his business is that of a rival trader of the same 
name (m) 

Whether the right to the exclusive use of a trado name oan be 
properlj called “property ” appears to be still a moot point (»); 
but it is perhaps rather a matter of verbal nicety than of practical 
importance, the substantial ground of the jurisdiction and the 
principles on which the Court aots being well ascertained (o). 


( l ) Fine Cotton Spinners 1 Assoc, v. 
Baruiood, [1907] 2 Ch. 181; Warwick 
Tyre Co. v New Motoi Co., [1910] 1 
Oh. 218. See ante, p. 221. 

(m) Fullwood v. FuUwaod, 0 Ch. 
D. 176. 

(n) Suo per Lord Blackburn, in. 
Hinqar Co. v. Loog, 8 App. Caa. 32, 
83 See, alao, Wood, V -C., in Ains- 


worth v. Walmuley, 1 Eq. 618, 621; 
James, L.J., in Singer Go. v. Loog, 
18 Ch. D. 412; and Welker v. 
Emmott, 64 L J. Ch. 1069. 

(o) Seo per Lord Ilersehsll, in 
Montgomery v. Thompson, [1891] A. 
C. 217, and in lieddaway v. Jlanham, 
[1896] A. C 209. Seo ante, p. 222. 
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Chap. XIV. 

Letters 

patent. 


Monopolies. 


OHAPTEB XIV. 


PATENTS. 


The term “ Letters Patent ” (a) in tho widest sense denotes 
grants made by the Crown of some right or privilege, as, for 
example, grants of lands, titles of honour, or offices; e g., the 
office of one of His Majesty’s counsel. 

But hy “ Patents ’’ in modern times wo gonerally understand 
grants by the Crown to inventors of tho sole and oxolusive (6) 
right to “ uso, exorcise, and vond ” their inventions within Lho 
United Kingdom and the Islo of Man (c). 

In ancient timos tho Crown asserted a prorogativo right to make 
grants of monopolies. Coke dosoribos a monopoly as being “an 
institution or allowance by the King by bis grant, commission, or 
othorwiso, to any person or persons, bodies politiquo or corporate, 
of or for the solo buying, selling, making, working, or using of 
anytbiug, whereby any person or persons, bodies politique or 
oorporato, are sought to bo restrainod of any freedom or liberty 
that they had before, or hindered in their lawful trade ”(d). But, 
at common law, no grant of a monopoly was valid in respect of 
articles in common use, or if it purporlod to give tho solo right to 
exeioiBo a known occupation (e) ; ^or a patentee or grantee must 
be the inventor, or at least the introducer into the realm (/), of the 


(a) l.e., Literal Patenlos, open 
loiters, so-called, says Blaokstone (2 
Bl. 316), because “ they are not sealed 
up but exposed to open view with tho 
great seal pendant at tho bottom, and 
are usually directed or addressed by 
the King to all his subjects at large.” 
Seo the Form of Letters Patent for 
Inventions, post, Appendix. By 46 
& 47 Viet. o. 57, s. 12, tho soal of tho 
Patent Office (see s. 84) was substi- 
tuted for the Great Seal, see ss. 14, 
64, of the Aot of 1907 (7 Edw. 7, 
o. 29) 

(i) Steen v. Rogers, [1893] A. C. 
235. 


(a) A patent is a “ franchise 
within tho County Courts Aet, 1888 
(51 & 52 Viet. o. 43), s. 56, and 
therefore a County Court has no juris- 
diction to try an notion for tho in- 
fringement of a patent whoro the 
validity of tho patent is in dispute: 
Reg. v. Halifax, [1891] 1 0,. B. 793; 
2 id. 263. 

(a) Coke, 3rd Instit. 181. Seo, as to. 
the history of monopolies, Edmunds od 
Patents, Oh. II. 

(e) Case of Monopolies , 11 Rep 
84 b. 

(j ) See Lai cy v. AlUn (44 Eliz), 
Noy’s Reports, 178, 182; por JeBsel, 
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thing which is the subject of the patent or grant; though under Chap. XIV. 
tho Act of 1907 the grant may he made to olhors jointly with 
him (g). 

Aftor great complaints, in the reigns of Elisabeth and J amos I., statute of 
ol tho abuse of the prerogative by the granting of illegal mono- 2 i°jao.°i I i e8— 
polies, tho law was, in 3 624, declared and defined by tho Statute s - 
of Monopolios, 21 Jao. 1, o. 3, which, aftor declaring that 
monopolios (h) aro " altogether contrary to the laws of this realm " 
and shall he uttorly void, proceeds to except patents for the I 
term of fourteen yoars or under, granted for new inventions (i). < 

This exception is contained in tho following saving clause: — 

S. 6. “Any declaration before mentioned shall not extend to 
any letters patent and grants of privilege, for the term of four- 
teen yoars or undor, horeafter to be made, of tho sole working 
or making of any manner of now manufactures within this 
realm, to the true and first inventor or inventors of such manu- 
factures, which others, at the time of making such lottors patent 
and .grants, shall not use; so as also they be not contrary to the 
law, nor mischievous to ths State by raising prices of com- 
modities at home, or hurt of trade, or genorally inconvenient (7c); 
tho said fourteen yoars to be accounted from the date of tho first 
letters potent or grunt of such privilego hereafter to be made; 
but that the samo shall be of such force as they should be if this 
Act had never been made, and of none other ’’ (J) 

The validity of a patent for an invention is to he ascertained by 
reference to tho terms of tho above soction of the 21 .Tac. 1, 
c. 3 (m); and it will bo observed that tho section requires ( inter 
alia) that: — 

(1) Tho subject-matter of the patent must be a “ manufac- 

ture,” and must be “new” within the realm (n). 

(2) The patentee must be the “ true and first inventor.” 

(3) Tbo invention must be one not already in use within 

tho roalm. 


kL.ll., in. Miiisdtn v. Barilla Co., 3 
Ex. D. 20G. Cf. Clatlmorkm, of 
Ipswich Coer, Oodb. 232. 

(y) Sue p. 217. 

(A) There described as privilogOB of 
“the Bole buying, telling, making, 
working, or using anything within tills 
realm,” 

(i) Such grants nere valid at 
common law; 3rd Instit. 184. 

(A) See lie Uattohel, [1909] 2 Cli. 

O.P.P. 


68 , 76 , 90 , 

(I) See Bell’s Principles of tho law 
of Scotland, § 1319 (the law of Scot- 
land as to patents is the same as that 
of England; ii.). 

(sn) See ss. 1, 93, of the Putonts 
and. Designs Act, 1907 (7 Edw. 7, 
e. 29). 

(n) As to what is meant by “the 
realm,” see Molls v. Isaacs, 19 Ch. D. 
268. 


16 



242 


THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. XIV . 

MjumfaatnrB. 


New sub- 
stance. 

New 

mechanism 
New process 


No patent foi 
a prinoiple 


f 


(1) As regards ike legitimate subject-matter of a patent, the 
word “ manufacture,” as used in tke statute, is Lakoi to mean a 
vendible article produced by tke art and band of me i. 

“The word ‘manufactures’ baa been general 1 ? understood to 
denote either a thing made, which is useful for its own sake, and 
vendible as such, as a medicino, a stove, a telescope, /and many others; 
or to mean an engine or instrument, or somo pact of au engine or 
instrument, to he employed, either in the making of some previously 
known article, or in some other useful purpose, ^as a stocking frame, 
or a steam engine for raising water from mines. Or it may perhaps 
extend also to a now process to be carried on ’iy known implements, 
or dements, acting upon known substances an/1 ultimately producing 
somo other known substanoe, but producing jt in_a cheaper or more 
expeditious manner, or of a better and mors useful kind” (o). 


But “ no merely philosophical or abstract prinoiple can answer 
to the word ‘manufactures.’ For instance, supposing a person 
discovered that throo angles of a triangle are equal to two right 
anglos, that is an abstract discovery And would not bo the subject 
of a patent” (p). “Something cii a corporeal and substantial 
nature, something that can be made by man from tho matters sub- 
jected to his art and skill, or' at tho loast some now mode of 
omploying practically his art 'and skill, is required to satisfy this 
word” (q). The patent rap'd be for the vendible mattor and not 
for the principle (r). Tile true foundation of all patents is the 
manufacture itself (s);/but tho thing patented may bo either a 
new Bubstance, or a nafr mechanism, or a new method or prooess(f) 
whereby articles atm be produced more quickly and cheaply, 
though neither the thing produoed nor the machinery producing it 
be novel; for “ no novelty is required as to tho object; the novelty 
may be in the means for efleoling the object, wkother old or 
new ” (il) y Although thero can be no valid patent for a mere 
prinoiple per se, yet where a prinoiple is so embodied in and 
connected with corporeal substances as by a practical method or 
process to produce new results and effects in any art, trade, or 


(o) Per Abbott, G.J., The King y. 
Wheeler, 2 B. & Aid. 849; 20 R. R. 
465. 

(j>) Young v. Rosenthal, 1 R. P. 
C 31. 

(?) The Sing v. Wheeler, 2 B. & 
Aid. 350; 20 R. R 465. 

(r) Per Heath, J,, Boulton v. Bull, 


2 H. Bl. 432; 3 R. R 439, 

(») Per Buller, J,, »5. 486 
(4) See as to new processes, Crane 
y. Price, 4 M. A Gtr 580; 61 R. R. 
614; Edmunds on Patonts, 24; Cross- 
leg v. Potter, Moor. Pat. Cas. 240. 
a ( u ) Per Wood, V.-C., Curtis v. 
j Platt, 3 Gh. D. 136 (note)y 
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manual occupation, there may be a valid patent lor the combina- 
tion of the new principle with the practical method of applying 
it(*). 

An invention is not the same thing as a discovery; if a man 
does nothing more than discover that a known machine can 
produce eSects which it was not known that it could produce, 
his discovery, however great and useful, is not a patentable 
invention. Some addition must be made to previously known 
inventions, and either a new and useful thing or result must 
be produced, or a now and useful method of producing an 
■old thing or result But the disoovery how to use a known 
thing for a useful purpose for which it has never before been 
used may be an “invention” if there is novelty in the mode 
of using it as distinguished from novelty of purpose, or if any 
new modification of the thing, or any new appliance, is necessary 
for using it for its new purpose (y). 

A combination may bo the subject of a valid patent if the com- 
bination is new and usoful, though each of the ports which enter 
into it be old (z), and the patent gives protection for each part 
that is new and material for the process, but not for a part which 
would not itself have been patentable (a). 

(2) A person, who m a popular sense was not the true and first 
inventor, may yet be “ the true and first inventor ” in a legal 
sense; for instance, he may havo been the first to have imported 
some one else’s invention from abroad; or he may have been the 
first to make known an invention which others had also discovered 
but had not made known to the public . In Plimpton v . Malcolm- 
son, Jossel, M.E , said (&)•— 

“Shortly after the passing of the statute, the question arose 
whether a man could he called a first and true inventor who, in the 
popular sense, had never invented anything, but who, having learned 
abroad (that is, out of the realm, in a foreign country, because it has 
been decided that Scotland is within the realm for this purpose) that 

(*) Sec per Byre, C.J., in ’Boulton Later v. Leather, 8 E. k B. 1018. 
v. Bull, 2 II. Bl, 492, 494, 496 ; 8 See Clark v. Adie, 2 App Cas. 316; 
R. R. 486; Otto v. Linford, 46 L, T. > Sirdar Rubber Co. v. Wellington, 
35; per Pearson, J., Badisohe Amlin [1905] 1 Cb. 451; [1908 1 1 Ob. 252. 
v. Levinstein, 24 Oh. D. 171, 172. (a) Tor James, V.-C., ParTces v. 

(y) Lane-Fox v. Kensington Co., Stevens, 8 Eq. 367, 368. 

[1892] 3 Ch 424, 426, per Lindley, (5) Plimpton v. Malaolmson, 8 Ch. 
L.J. D. 555. 

(s) Per Lord Campbell, C.J., 

16(2) 
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“ Invention,” 
not disoovery. 


Combination. 


True and first 
inventor. 
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somebody else had invented something, quiolly copied iho invention, 
and brought it over to this country, and then took out a patent. As 
I said before, in the popular sense he had invented nothing. But it 
■was decided, and now, therefore, is the legal sonso and meaning of the 
statute, that he was a first and true inventor within tho statute, if the 
invention, boing in other respects novel and useful, was not previously 
known in this country—' known ' being used in that particular sense, 
as being part of what had been oallod the common or public know- 
ledge of the country. That was tho first thing. Then there was a 
second thing. Suppose there were two people, actual inventors in 
this country, who invented the same thing simultaneously, could 
either he said to be the first and true inventor? It was decided that 
the man who first took out the patent was the first and true inventor. 
Then there was another point. If tho man who took out the patent 
was not, in popular language, the first and true inventor, because 
somebody had invented it before, but had not taken out a patent for 
it, would he still, in law, be tho first and true inventor? It was 
decided ho would, provided the invention of the first inventor had 
j been kept sooret, or, without being actually kept secret, had not boon 
i made known in such a way as to become a part of the common know- 
i Zedgo, or of the public stock of information. Therefore, in that case 
also, thero was a porson who was legally the first and true inventor, 
although, in common language, lie was not, because one or more 
peoplo had invonted it before Mm, but had nol sufficiently disclosed 
it.” 


This rule, howevor, that a communication from abroad enables 
a person to lake out a patent, is anomalous; and a communication 
mado in England by one British subject to another British subject 
does not make the recipient tho “true and first inventor” (a). 

Letters patont may ho granted to a foreigner resident abroad for 
an invention communicated to him by another foreigner also resi- 
dent abroad (d ) . 

(3) “The consideration for a patent is the communication to 
the public of a process that is new” (e). 

It is therefore often set up by way of dofence to an action for 
infringement of a patent, that tho alleged invention, the subject- 
matter of the patent, has been made known, or has been anticipated 
by uso within the realm. “If the public once becomes possessed 
of an invention by any means whatever, no subsequent patent for 
it can bo granted cither to the true or first inventor himself, or 
any other porson, for the public cannot be deprived of the right 
to use the invention, and a patentee of the invention could not 

O) Marsden v. Saville Go., 3 Ex. 12 Ch.D 308; Act of 1907, s.l (1). 
p. 208. See Lewis v. Marling, 10 (e) Per Lord Blackburn, Patterson 

B.&C. 22; 34 R. R. 313. v. Gas Light Co., 3 App Cas. 244. 

(a!) Per Lord Cairns, C., Re Wirth, 
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give any consideration to the public for fcho grant, the public Chap. XIV. 
already possessing everything that he oould give" (/). 

It is not necessary that the invention should be used by tho Prior user or 
public as well as known to tho public. If the invention and the P nblloatl0n - 
mode in which it can be used has been made known to the public 
by a description in a work which has been publicly circulated, or 
in a specification (post, p. 248) duly inrollod, unless the specifica- 
tion was deposited more than 50 years before or was “provi- 
sional” .only (g), it avoids thc ”patect, though it is not shown | 
that it ever was actually put into use (h). A publication made 
without the patentee’s knowledge or consent of matler derived | 
or obtained from him will not invalidate a patent; hut, if he 
learnt of the publication boforo applying for his patent, the 1 
patentee must have applied for protootion for his invention 1 
with all reasonable diligence (i ) . 

There must he either some prior use in this country, or some 
prior publication in this country of an intelligible description of 
tho invention (k) which has become known here (£); and the onus 
is on the patentee to show that a prior publication did not become 
so known; for no evidence is necessary to Bhow that the publica- 
tion was in fact read or referred to; but, if proof is given that 
it was not sold or circulated, the publication would not be fatal 
to tho patent (m ) . Moreover, the information as’ to the alleged 
invention given by the prior publication must be equal to that 
given by the subsequent patent; it must bo “such that a person 
of ordinary knowledge of the subject (i.e., an expert) would at 
onee perceivo, understand, and be able practically to apply the 
discovery without the necessity of making further experiments 


(/) Hindmarch on Patents, 38; ap- 
proved, as a correct statement of the 
law, per lord Blackburn, 3 App. Cns. 
244. 

(?) Aot of 1907, »s. 7, 41. Sec 
post, p. 248. 

(A) Per Lord Blackburn, 3 App. 
■Caa. 244, 245, and per Blackburn, J., 
Soils v. M'enzies, 10 H. L. 0. 142. 
But tho antecedent specification must 
disoloso a practicable mode ot produc- 
ing the result which is the eSeot of the 
■subsequent discovery; per Lord West- 


bury, C., Setts v. ilenzies, 10 H. L. 

C. 154. 

(0 S. 41 (2), 

(k) Por Cotton and Lindloy, L.JJ., || 
Harris v. J lothwett, 35 Oh. D. 427. “ 

(i) See as to what extent of know- 
ledge is sufficient, por Jesse!, M.R., 
Plimpton r. Malaolmson , 3 Ch. D. 
656. 

(m) Por Cotton and Lindley, L.JJ., 
Sams v. Sothwell, 35 Ch. D. 428. 
The publieation may be in a foreign 
language; ii. p. 429. Of. Pickard v. 
Presaott, 9 R. P. C. 195. 
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Chap. XIY. 


TXtUity. 


Patents, Sic,. 
Ant, 1907. 


Definitions of 
“ patent ” — 
“patentee” 
— " inven- 
tion.” 


and gaining further information before the invention can be 
made useful” (»). 

To bo die subjeot of a valid patent an invention must be not 
only novel but useful, though the Statuto of Monopolies does not 
mention utility (o). But it is not neoessary to show that the 
invention will he oommereially successful (o); and a small amount 
of utility is sufficient to support a patent (p). “ Utility ’’ in this 
connection does not mean abstract utility, but “ an invention better 
than the preceding knowledge of the trade as to a partioular 
fabric” (q). 

An invention is useful by which an article, good though not so 
good as one of the samo kind previously known, can be produced 
more cheaply by a different prooesa (r). 

The grant and protection of a patent are now regulated by the 
Patents and Designs Act, 1907 (s), which was passed to con- 
solidate the law relating to patents for inventions, and by the 
Patents Buies, 1908, made under that Act (t). This Aot, subjeot 
to certain special provisions, applies also to Scotland (u) and 
Ireland (x), and to the Isle of Man (y). 

In the above Act, “patent” means “letters patent for an in- 
vention” ; “patentee” means “the person for the time being 
entitled to the benefit of a patent” ; and “invontion” means “any 
manner of new manufacture the subject of letters patent and grant 
of privilege within s. 6 of the Statute of Monopolies ’’ (supra, 
p. 241), “and includes an alleged invention” (z). 

The Act is not to take away, abridge, or prejudicially alleot, 
the prerogative of the Grown in relation to the granting of letters 
patent or withholding a grant (a). 


(») Per Lord Westbury, 0., Sill 
v. Evans, 4 Le G. F. & J. 300; Phil- 
pott r. Banbury, 2 R, P. O. 43; 
Anglo-American Brush Go. v. Zing, 
[1802] A. C. 378. 

(o) Per Lord Holabury, 0,,P»di»oA9 
Anilin v. Levinstein, 12 App. Oas. 
712. 

(p) Per Jessel, M.R., Plimpton v. 
Malaolmson, 3 Oh. D. £82. 

(q) Per Grave, J., Toung v. Rosen- 
thal, 1 R. P. O. 34; Lane-Pox v. 
Kensington Go., [1892] 3 Ch. 424. 
gee further as to utility, Edmunds on 
Patents, 100 et seg , ,- Frost on Patents, 
Oh. XV.; Lawson on Patents, 206. 


(r) Welsbaoh Go. v. New In- 
oandesoent Go ., [1900] 1 Ch. 843. 

(«) 7 Edw. 7, c. 20, amended as to 
s. 92 by 8 Edw. 7, e. 4. The previous 
statutes were -the Aots of 1835, 1852, 
1853, 1888, 1885, 1880, 1888, 1901, 
1902, and 1907 (o. 28), whioh are all 
repealed. 

(<) S. 86. 

(ft) S. 94. 

(ce) 8. 95. See Kinahan r. Kina- 
han, 45 Oh. D. 78. 

(y) S. 96. 

00 S. 98. 

(a) 9. 97. 
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Any poison (which includes a body corporalo (6)) who claims to} Chap. XIV. 
ho the true and first inventor of an invention, whether a British who may 
subject or not, may apply for a patent (c) ; and two or more persons ^P^r for 
may apply and a patent be granted to them jointly, although' 
some or one only bo the true inventor’s or inventor (c) . Formerly Joint 
they must have boon joint inventors. Co-patentees, unless other- P aten{e0H - 
wiso specified in the patent, are treated as joint-tenants for the 
pur[osc of devolution of the legal interest (dj; but, subject to 
any contract to the contrary, each may uso the invention for his l 
own profit, though lie may not grant a liooncc without consent of I 
the others (e) ; and the beneficial interest on tho death of any one ■ 
of them passos to his porsonal representative (d). If the inventor (Personal 
dies without applying for a patent, application may bo made by, yj l J e8eilta '' 
and a patent granted to, his “ legal representative ” (/) . 

Tho application must be in tho proscribed form, and must be Application, 
left at, or sent by post to, the Patent Office (g) It must contain 
a declaration (h) to the effect that the applicant, or in a joint 
application one at least of the applicants, claims to bo the true 
and first inventor (i). 

The Aot doos not attempt to define who is “ the true and first “ True and 
inventor ” ; to ascertain the meaning of the expression, recourse ^*„ mTaa " 
mast still be had to the numerous decisions upon the Statute of 
Monopolies (7c). 

The exhibition of an invention at, or tho publication of a Publication 
description during, an industrial or international exhibition do ateshlblticn “* 
not prejudice the right of the inventor to apply for a patent , pro- 
vided^ that he has given the proper notice of his intention to 
exhibit , and applies for a patent within six months from the open- 
ing"!)! the exhibition^). By Order uTCouncil this protection 
may bo extended to any exhibition, and the exhibitor be relieved 
from tho condition as to notioe ( m ) . 


(6) Interpretation Aot, 1889 (52 Sr 
58 Viet. o. 63), s. 19. 

(a) Sa. 1, 37. 

(i) S. 87, 

(«) S. 37. Mathers v. Green, 1 Ch. 
29, Goode™, P. C. 298; Jlanoocl v. 
Bewley, Johns. 601 ; Steers v. Rogers, 
[1892] 2 Ch, 13. 

(/) S. 43. Before the Aot of 1888 
the legal poraonal representative could 
not take out a patent; Marsden v. 


Saville Go., 3 Es. D. 203. 

(g) S. 1 (2); and as to the Patent 
OflicG, s. 62. 

(4) The declaration may be a statu- 
tory declaration under 5 Sc 6 Will. 4, 
e. 62, or not, os may be prescribed; 
s. 1 (4). 

(.) S. 1 ( 8 ). 

(4) 21 Jae. 1, r, 3, ante, p. 211. 

(0 S. 45 (1). 

(m) S. 45 (2). 
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THE MODERN LAW OF PERSONAL PROPERTY. 


Chap. XIV. It is part of the consideration for tho grant of a palest that 
tho patentee shall secure to the public the benefit of his disco very/ 
so that at the oxpiration of tho patent others may be able to. 
■work or make tho manufacture of which the patonteo was tlio 
invontor («). j 

The patonteo lias, therefore, over since tho time of Qu/en 
Anne (o), been required to furnish a description — called a 11 speci- 
fication ” — of the tiling to be done and the manner of doing it, in 
such a way as to enable skilled persons to adopt tho invention and 
make tho manufacture. The object of requiring a specification 
is to enable persons of reasonable intelligence and skill in the 
Bubjeot-matter to toll from tho inspection of the specification 
itself ivhat the invention was for which tho patent was granted (p). 
Tho specification must bo such as, if fairly followed by a com- 
petent workman without invention or addition, would produce 
tho thing for which the patent is takon out (q). It is supposed 
to he addressod to a practical workman who brings tho ordinary 
degreo of knowledge and capacity to tho subject (?■). 

Since the Act of 1852 (s) it has boon the praotico to furnish two 
specifications, first, a preliminary or “provisional'’ specification, 
which describes the nature, of the invention, with tho object of 
protecting an inventor until tho filing of a second specification, 
oallod the “final” or “complete” specification, which must not 
only describe the nature of tho invention, but must also shew “ in 
what manner it is to be performed" (f). 

“Tho object of requiring the patentee to state ” (by the 
provisional specification) “the nature of his invention iB to lot 
the public know wliat is the prohibited ground, and what thoy 
are not to do, what tho patonteo has got his grant for, which 
gives him a monopoly for fourteen years. The object of 


Provisional 
and complete 
specifica- 
tion. 


(») Hornblmoer v. Boulton , 8 T. R. 
100, 103; 3 R. R. 439. 

(o) Per Lord Blackburn, Bailey 
Bolerton, 8 App, Cas. 1074. 

(j>) Foxwell v. Bostook, 4 Do G-. J. 
& S. 812, per Lord. Wostbury, C. 

(?) Por Parke, B-, Ifedeon v. 
Harfoid, 1 Webs. P. C. 86, n. 

(r) Per Parko, B., JVeflson v. 
Harford, 1 Webs. P, C. 31 1. Seo per 
Jessei, M.R., Plimpton v. Hat calm- 
son, 3 Oh. D. 588, 589' Baditake 


Amhn v. Levinstein, 12 App. Cas. 
710; Lane-Fox v. Krnmyton Co., 
[18921 3 Ch. 424 
(?) 15 & 10 Viet, o, 88. 

(i) Stoner v. Todd, 4 Oh. D. 68, 
por CToaaol, M.R. Seo, as to the differ- 
ence between provisional and complete 
specifications, tho authorities cited by 
Fry, I , in United Telephone Co. v. 
llartieon, 21 Ch. D 748 at seq,; 
Siddell v. Vickers, 39 at. 92; 15 App. 
Cas. 496 
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requiring the patentee to describe,’’ (by the oompleto specifies- Chap. XIV. 
tion) “ the manner of carrying tlio invention into practical effect 
is to prevent the patentees from keeping to themselves the moans feimity 
of performing their inventions, so that after the monopoly for 
fourteen years they could still use the thing, keeping secret the 
mode in which they did it ” («). 

It was an essential condition of a good patent that the pro- Dibooh- 
visional specification should describe tho true naturo of the fcnnil, y- 
invention, and that tho in\ out ion there described should bo the 
same as that claimed in the complete specification ; and non- 
compliance with this condition was a dofonco to an action for 
infringement, and a ground for revocation of tho patont(a:). 

But the law in this respect has now been much modified (?/), and 
a patent is not invalid upon the ground that the complete speci- 
fication claims a further or different invention to that contained 
in the provisional if, so far as it is not contained in the provisional, 
it was novel at tho date of the complete specification, and the _ 
applicant was tho true and first inventor (z) . 

The Act of 1907, therefore, requires that on application for a Specification 
patent shall be accompanied by a “specification,” which may be ^ 1907 ^^ 
either “provisional” or ‘‘complete” (ft). A provisional specifi- 
cation must describe the nature of the invention, and be accom- 
panied by drawings if required (5); a complete specification must 
particularly deseribo and ascertain tho naturo of tho invention, 
and in what manner it is to be performed, and must be accom- 
panied by drawings, if requircd(c) . Every specification must com- 
monco with the title of the invention, and a complete specification 
must end with a distinct statement of tho invention claimed(d); 
hut this provision is directory only, and non-complianco with it 
does not invalidate the patent (e). Tho oomplotc specification, 
if not left with the application, may bo loft at any limo within 
s ix months, or, with leave, within a furthor period of one 
month (/), from the date of application; and unloss it is left 


(u) Per Grove, J., Philpott v. H an- 
ility, 2 R. P. 0. 38. 

(as) Tickers v. SitlieU, 16 App. Cas. 
498; Nvttall v. Hargreaves, [1893] 
lCh. 23 

e y ) 8. «■ 

0) Sob Pneumatic Tyre Oo. v. 
JSast London Ca.,lA R.P.C. 77,573. 


(«) S. 1 (3). 

ti) S. 2 (1), CS). 

M S. 2 (2), (3). 

0 ) 8 2 (*)• 

(a) Tickers y Siddcll, IS App. Cas. 
498. 

(f) S. 5 (1). ’ 
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THIS MODERN LAW OF PERSONAL PROPERTY. 


Chap. XIV. 


Comptrollei — 
examiner — 
law officer. 


Duties , 


ae to 

applioatiou ; 


oomplete 
specification ; 


comparison of 
provisional 
and. oomplete 
specification ; 

acceptance of 
specification. 


within that timo, the application is deemed to bo abandoned (g) . 
Formerly tho specification was complotod subsequently to the 
grant ol tho patent. 

The officer under whoso immediate control tho Patent Office 
is plaoed is called tho “ Comptroller-Genoral of Patents, Designs, 
and Trade Marks,” and he aots under the superintendence and 
direction of tho Board of Trade, by whom he is appointed (A). 
Ho is to refer overy application to an examiner, who is also an 
officer appointed by the Board of Trade (i), whose duty it is to. 
ascertain and report to the Comptroller if the nature of the inven- 
tion has not been fairly described, or the application, specifica- 
tion, and drawings have not been prepared in the proscribed 
manner, or tho title does not sufficiently indicate the subject- 
matter of the invention (k). Upon the report of the examiner 
the Comptroller may refuse to accopt the application or require 
the application, specification, or drawings to he amended (/r), sub- 
ject to an appeal to the law officer (l), that is, tho Attorney-General 
or Solicitor-General (m). 

Where a complete specification is left, after a provisional 
specification, the Comptroller is to refer both specifications to an 
examiner; and if ho reports that the oomplete specification has 
not been propared in the prescribed manner, or that the invention 
particularly described in the complete specification is not sub- 
stantially the same as that which is described in the provisional 
specification, upon the report of the examinor tho Comptroller 
may refuse to aooept the complete specification unless amended, 
or (with the consent of the applicant) in the latter caao cancel 
the provisional specification and treat the application as if made 
when the oomplete specification was left (w). The refusal of the 
Comptroller is subject to appeal to the law officer (o). Unloss 
a complete specification is accepted within twelve months, or 
within fifteen months if the time is extended by the Comptroller, 
the application (unless an appeal has beon lodged) becomes 
void (p) . If the complote specification includes an invention not 
included in the provisional specification, the original application 
may ho allowed to proceed as to the invention included in both, 


(?) S. 6 (2). 

(A) Ss. 62, 63. 
(i) Ss. 3 (1), 63. 
(A) S. 8 (2). 

( J ) S. 3 (3). 


(m) S 03 

(») S. 6 (1), (2), (3). 
(.o) S. 6 (4). 

(p) S. 6 (5). 
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and the claim for the additional invention be treated as a fresh Chap. XIV. 
application (q). 

When a complete specification has boon left the examiner must Investigation, 
further ascertain whether the invention claimed has been wholly api^iflcataoiiB. 
or partly claimed or described in any specification (other than 
a provisional not followed by a complete one) published and de- 
posited pursuant to an application made within fifty years before 
the dale of the application (r); if it has, the applicant may 
amend (r) , This inquiry must also extend to specifications pub- 
lished subsequently and doposilod pursuant (o prior applica- 
tions (s). 

Whon an application has been abandoned or become void, the Abandoned 
specifications or drawings aro not to be open to publio inspection a mMaation 
or publishod by the Comptroller (t), In no case arc the reports Reports of 
of examiners to be published or ppen to public inspection, or exlwmnerB ' 
liable to production in legal proceedings ‘‘unless the Court or 
officer having power to order discovery in such legal proceedings 
shall oertify that such production or inspection is necessary in 
the interests of justice and ought to be allowod” (m). 

On the acceptance of the complete specification the Comptroller (^® R rtiaG ' 
is to advertise tho acceptance, and the application and specifica- 
tions with the drawings (if any) are to be open to public inspec- 
tion (a;); and provision is made for the issuo of an official journal 
by tho Comptroller (y), and for a Patent Museum (s). 

The Comptroller, subjeot to an appeal to the law officer, may Amendment 
permit an amendment from time to time in a specification tfo^ e<afi<!a " 
(including the drawings) by way of disclaimer, correction, or 
explanation, by an applicant or a patentee, provided that he dp 
not thereby claim an invention substantially larger or different, 
hut not while any action for infringement or proceeding for 
revocation of the patent is pending (a). In an action for in- 
fringement, or proceeding for revocation, the patentee may, with 
the leave of the Court or a judge, amend his specification by 


(?) S. 6 (3). 

(r) S. 7. 

(s) S. 8. This section came into 
operation on January 1st, 1909, by 
order of the Board of Trade. 

(f) S. G9. 

(«) S. 68. 

(is) S. 9. 

(?) 3. 46. 


(*) S. 47. 

(a) S. 21. See Be Van Geldet, 3 
R. P. 0. 22; WoolfB y. Automatic Pic- 
ture Oo., [1903] 1 Ch. 18. As to 
“pending” actions, seo Cropper v. 
Smith (No. 2), 28 Ch. D, 148; 
Broofa $ Go. v. Lyoeit’s Go., [1904] 1 
Ch 612 
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TUB MODERN LAW OF PERSONAL PROPERTY. 


Opposition 
to grant. 


. 1 , 1 ' 


Chap. XIV. way of disclaimor only, and not by way oi correction or oxplanu- 
I tion ( b ), bui not so as to claim a substantially larger or different 
| invention (o). In ease oi any amendment, no damages mil be 
recoverable in respect of use of the invention prior therolo, unless 
the patentee establishes that his original claim was framed in good 
faith and with reasonable skill and knowledge (VI). The Court 
may give leave upon the terms that no action shall ho brought 
for any infriugemout prior to tho date of tho order (e). 

Anj person who has an interest in tho subject-matter (/) may, 
within two months, f rom the date of advertisement of the accept- 
ance of a complote specification, givo notice at tho Patent Office 
of opposition to tho grant of a patent on the following grounds, — 
J (l) that the applicant obtained the invention from him or from 
a person of whom ho is the legal repreaontativo; or (2) that the 
invonlion lias been claimed in any complote specification for a 
British patont which is or will ho of prior dato, othor than a speci- 
fication deposited pursuant to an application made more than 
fifty years before; or (3) that the nature of the invonlion or the 
manna- in whioh it is to be performed is not sufficiently or fairly 
described and ascertained in tho complete specification ; or (4) 
that tho complete specification describes or claims an invonlion 
other than that described in the provisional specification, and that 
such other invention forms tho subjeot of an application made 
by tho opponent in tho interval between tho leaving of tho provi- 
sional specification and tho loaving of the complete specifica- 
tion ( g ). After tho two months tho Comptroller is to dooide on 
the caso subject to au appeal to the law officer, who may call in 
the assistance of an export ( h ) . 

If there is no opposition, or in case oC opposition if tho deter- 
mination is in favour of the grant, tho Comptroller is to cause a 
patont to be scaled, and granted to the applicant (i). 

Tho patent must be for one invontion only, hut tho specification 
may contain moro than one claim; but no objection may be taken 


Grant of 
patent. 


Extent of 


(J) Re Own, [1899] 1 Oil. 157; 
JRe Alsop, [1806] 1 Ch. 85. 

(<•) S. 22 Ses Fusee Co. v. Biyani, 
84 Ch. D. 458; Duty v. Qm diner, ib. 
668; Re Aimitionq, 14 Jt P. C. 747; 
Re Delh'Jtol, [1896] 2 Ch. 705 
00 S. 28, 

(e) JDecloy v. Rerhet, [1896J A. C. 
496; Ludinyton Co. v. Baron Co., 


[1900] 1 Ch. 608; Re Qevpel, [1908] 
2 Ch. 715; Re Klaber, [1908] 1 Oh. 
847: 

(/) Reg. v. Comptroller- General, 
[1899] 1 Q. B. 809. 

(p) fl. 11 CO- 
CA) S. 11 (2), (8). 

(i) S. 12. 
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in any action or proceeding on the ground that the patent, com- Chap. XIV. 
prises more than one invention (k). 

Where, however, tho same applicant has put in two or more 
provisional specifications lor inventions which are cognate or 
modifications one of the other, and has obtainod provisional 
protection, the Comptroller may accept one complete specification 
in respeot of tho whole of the inventions if, in his opinion, the 
wholo constitute a single invention, and grant a single patent 
theroon hearing the date of the earliest application (l) 

Tho patent is to bo sealed as soon as may be, and not alter 
fifteen months from the date of application, unless tho time lor 
leaving a complete specification has been extended, in which oase a 
further period of four months is allowed, or tho scaling is delayed foaling, 
by an appeal to the law officer, or by opposition to the grant, when 
it may bo sealed at such time as tho law officer may direct, or the , — * 
patent is granted to tho representative of a deceased applicant, , 
when it may be seated within twelve months after the death, or ^ » 
the patent has not beon sealed within tho timo owing to the failure -- - . 
of the applicant to pay a fee, when the time may bo oxlonded(m). „ 

Every patent is to be dated and seated as of tho day of the Defect 
application ; but no proceedings can be talcon in respect of an gIRnl ' * 
infringement committed before 
specification (n). } ~- — i4. 

Whore an application has be 
belweon the date of application and of scaling, be used and pub- protoot " 1>1 ' 
lislicd without projudice to tho patent to bo granted; such pro- ' 
tcotion from the conBoquonces of use and publication is oalled ; 
“provisional protection” (o). The effect of this is to protect tire J 
inventor against tho consequences of his own publication, but not 
to give him any rights as against the public until his patent is 
sealed, and even then the patent will not relate hack to acts done, 
in tho interval (p). 1 

After tho acceptance of a complete specification, until the date' Pretention by 
of sealing the patent or expiration of time Cor sealing, tho appli-j ^pinte” 0 ° f 
cant has the like privileges and rights as if a patent had been, npccrftnation. j 
sealed on the date of acceptance of the oomplete specification , | 


the publication of tho comploto 

f . . , / ' >ljy, 

J) * fa »p J p. 

Mi accepted, the invention may, Provisional 


(Je) 9. 14 (2). See form of patent (») S. 13. 

in 3rd. Sohedule to tho Patents Buies, (a) S 4. 

1908. (i>) Per Lord Hatherloy, C., Ex p. 

(l) S. 16. Hales, 4 Ch. 578. 

(m) S. 12 (2). 
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TIIE MODERN LAW OF PERSONAL PROPERTY. 


Chap. XIV. 


Power to 
refuse patent 
in certain 
ounce. 

Lose 01 
doatruotion 
of patent. 

Duration of 
patent. 


Patent of 
addition. 


Extension of 
term of 
patent 


except that ho oannot institute proceedings for infringement until 
a patent has been granted to him (q). 

The Comptroller may refuse to grant a patent for an invention, 
of which the use would, in his opinion, bo contrary to law or 
morality (r). 

If a patent is lost or destroyed, or its non-production is 
accounted for to the satisfaction of the Comptroller, ho may at 
any time seal a duplicate («). 

The patont, when sealod, has effect throughout the United 
Kingdom and the Isle of Man (t) . The term limited in the patent 
for its duration is fourteen years from its date; hut the patent 
will cease on failure by the patentee to make the presoribed pay- 
ments within the presoribed times, unless the time has been 
enlarged by the Comptroller for a period not exceeding threo 
months (it) . 

Whon a patent has been applied for or granted, and tho appli- 
cant or patentee applies for a further patent for an improvement 
or modification of the invention, he may aBk that the torm limited 
in the furthor patent may he the same as, or for tho unexpirod 
term of, the original patent (a:). In that caso a “patent of 
addition ” may be granted, which remains in forco only as long as 
tho original patont, and no renewal fees are payable in rospoct 
thereof (y) . 

A patent may he extended on petition by a palonteo to tho High 
Court (which must ho presented at least six mon ths before the 
time limited for tho expiration of tho patent) for a further term 
not exceeding seven, or, in exceptional oases, fourteen years, if 
the Court, having regard to the nature and merits of the invention 
in relation to the public, to the profits made by the patentee as 
such, and to all the oircumstances of the ease, thinks that tho 
patonteo has been inadequately remunerated by his patent; or a 
new patent may be granted for the term mentioned in tho order, 
and containing any restriction, conditions, and provisions the 
Court may think fit («). 

The petitioner must furnish full and proper aooounts of his 
profits for the information of the Court (a). Where an invention 


(?) s 10. 

Cr) 8. 75. 

(«) 8 . a. 

(0 S. 14 (1) 
(#) S 17. 


(•) S. 19 (1). 

(?) S 19 (2), (3). 

(a) S. 18. Re Johnson, [1909] 1 
Oh. 114; So Lodge, [1911] 2 Oh. 46. 
(n) Re Newton, 9 App Cas. 692; 
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has not been brought into use during the term of the patent, but Chap. XIV. 
suoh non-user is satisfactorily aooounted for, an extension may he 
granted (b ) . 

When a patont has onoe been extended for a further term, the || 

Court cannot grant any further oxtension (c). 

An assignee can obtain the extension of a patent (d); but an '(Extension to 
extension will not be granted to an assignee unless the inventor i a,81 s n ® e - 
himself is alive (e) and will benefit by the extension, and would 
have been, in a position to claim an extension himself (f). 

If a patent has become void for an unintentional non-payment Restoration of 
of a fee, the Comptroller may, upon application by the patentee, lapsod pftteat 
order the patont to be restored, subject to prescribed provisions 
for the protection of persons who have availed themselves of the 
subjeot-mattcr of the patent after it has been advertised as 
void (ff). 

Before the Aot of 1883 the Crown had a right to use a patented Ciown and 
invention without compensation to the patentee) (h) . But now, Crown, 
all patents have the like effect against the Crown as they have 
against a subject; but any Government department may by 
themsolvcs, their agents, contractors, or olhors, use the inven- 
tion for iho sorvicoa of the Crown on terms to be, before or aftor 
tho uso thorcof, agreed on, with the approval of tho Treasury, 
botwocu tho department and the patentee, or in default of such 
agreement on such terms as may be settled by tho Treasury (i) . 

The Act contains provisions whereby tho Government may 
acquire and keep secret any inventions relating to instruments 
or munitions of war (1c ) . 

A patent is not to prevent the use of an invention on foreign User on 
vessels in British waters if not used for or in connection with tho tesaefow 
manufacture or preparation of anything to be sold in or exported 
from the United Kingdom; provided that a similar indulgence 


Re Yates, 12 Id. 147 ; Re hake, [1881] 
A. C. 240, Re Henderson, [1901] A. 
0. 616; Re Wutenoh, [1908] A. 0. 
206. 

(b) Re Sovthby, [1891] A G 482. 
(o) Re Thompson, [1909] 2 Ch 
447. 

(d) S 93, definition of “ patentee ” 
(«) Re Fan Holder, [1907] A. C 
174 


(/) Re Rawer-Rarff, [1895] A. C. 
676; Re Hophmon, [1897] Id. 249; 
Re Peaoh, [1902] Id. 414; Re Sendei- 
t on (sup ). 

(?) S. 20. 

(h) Dixon y. London Go,, 1 App. 
Coe. 632, 659. 

(») S. 29. 

(*) S. 30. 
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Chap. XIV. is accorded by the foreign state to the use of inventions in British 
vossols while in the waters within the jurisdiction of such state (2). 
Compulsory If any porson interested presents a petition to tho Board of 
revocation! - Trade alleging that tho reasonable requirements of tho publio 
with respect to a patented invention have not boon satisfied, and 
asking for tho grant of a compulsory lioence, or alternatively 
tho revocation of the patent, the Board, if the parties cannot 
arrange the matter and it is satisfied that a prima facie case is 
shown, must refer tho petition to the Court (m) . The Court may 
1 then order the patentee to grant licences on such terms as may 
, seem just, or may revoke tho patent, if satisfied that the reasonable 
requirements of the publio will not he mot by tire grant of licences, 
if three years havo expired from its dato, and if the patentee does 
not give satisfactory reasons for his default (m). 

Tho reasonable requirements of the publio are not to be deemed 
to bo satisfied if, by tho default of Lho patentee to manufacture 
to an adequate extent and supply on reasonable terms tho patented 
artiole, or to carry on tho patented process to an adequate extent, 
or to grant licences on reasonable terms, any existing trado or 
industry or tho establishment of any now trade or in- 
dustry is unfairly prejudiced, or the demand for the patented 
articlo or the article produced by the patented process is no( 
reasonably met; or if any trade or industry is unfairly prejudiced 
by tho conditions attached to the purchase, hire or use of the 
patented artiole, or to tho using or working of tho patented pro- 
cess (w). 

Revocation. The old complicated proceeding to repeal a patent by wire 
facias (o) is abolished (p), and in place thereof rovocalion of a 
patent may he obtained on petition to the High Court; but every 

( ground on which a patent might formerly be repealed by scire 
facias is still available by way of dofonco to an action of infringe- 
ment, and is also a ground of revocation (q) . A potition for 
rovocalion may be presented (r) by tho Attorney-General or any 
person authorized by him, or by any person alleging that— 



(1.) Tho patent was obtained in fraud of his rights, or of tho 
rights of any porson under or through whom he claims: 

(2.) He or any person under or through whom he olaims, was 


(, l ) S. 48. 

(m) S. 24. 

(») S. 24. 

(o) Sc« ante, p. 168, note («). 


(p) S. 26 (1) of the Act of 1883 
(46 & 47 Viet. o. 67). 

(?) Act of 1907, s. 25 (1), (2). 

(f) S. 25 (3). 
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tho true inventor of any invention included in the claim of tin Chap. XIV. 

patentee: - 

(3.) He or any person under or through whom he claims an 
interest in any trade, business, or manufacture, had publicly 
manufactured, used, or sold, within this realm, before the date of 
the patent, anything claimed hy the patentee as his invention. 

When a patent has been revoked on tho ground of fraud, tho i 
Comptroller may, upon an application by the true inventor, grant ‘ 
to him a patent in lieu of, and bearing the same date as, the patent 
so revoked (s), but no action can be brought for infringement of 
his patent committed before it was actually granted (£). A patent 
granted to the true and first inventor will not be invalidated by 
ail application in fraud of him, or by provisional protection 
obtained thereon, or by any uso or publication during such 
protection (u) . 

Any person who would have been entitled, to oppose the grant 
of a patent, or the successor in interest of such a person, can 
within two years of the date of the patent apply to the Comp- 
troller for revocation on any ground on which the grant might 
have been opposed, and the Comptroller may then revoke the 
patont, subject to appeal to the Court (v). If a patentee offers 
to surrender his patent, the Comptroller may make an order for 
revocation, subject to appeal to tho Court (x) . A petition for 
revocation may be presented even after the patent has expircd(y) . 

Before the Act of 1907 there was no obligation upon a patentee Revocation of 
to work his patent in this country; ho could work it exclusively nutaido'th? 9 ^ 
abroad, and thon bring the articles made into the United kingdom. 
Kingdom (s). How, by that Act (a), after four years from th e 
dato of a _Datant.anv person may apply for its revocation on the 
ground that tho patented article or process is manufactured or 
carried on exclusively or mainly outside the United Kingdom, and, 
unless the patentee proves that tho patent is worked to an 
adequate extent in this country, or gives satisfactory reasons why 
it is not, the Comptroller may revoke the patent either forthwith 
or after a reasonable interval, unless in the meantime it is so 
worked (6) . 


0) S. 15 (2). 

(«) S. 15 (8). 

(«) 8. 15 (1). 

(v) 8. 26 (1), (2), (4). 
(*) S. 20 (3), (4). 


(y) iVo) th Eastern Marine, $o. Go. 
V. Leads forge Go., [1906] 2 Ch. 498. 

(a) Badieohe Anihn, $c. v. Thomp- 
son $ Sons, 21 R, P. 0. 473. 

(s) 8. 27. 

(b) Sea He Eatsohoh, [1909] 2 Ch. 

17 


G.P.P. 
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Chap. XIV. A patentee may assign his patent for any place in or part of 
a „„ f ’ tho United Kingdom or Islo of Man, as offeolually as if it had 
boon granted to extend to that place or part only (**). This doos 
not limit his power of absolute assignment. The person registered 
as proprietor of a patent has, subject to any rights appearing 
i from the register to be vested in any other person, power absolutely 
to assign, grant licences as to, or otherwise deal with, tho same(d). 
Equitable Any equities, however, in respect of the patent may be enforced 
ngbtB. m manner as in respect of any other personal property (a). 

I Tho legal modo of assignment is by deed, but an oquitablo assign- 
j men! may bo registered (/). Notice of a trust expressed, implied, 
or constructive, however, cannot be entered on the register or be 
received by tho Comptroller (g) . 

Registration The Comptroller mast, on proof of title, register as proprietor 
mentsfmort- °f a patent a person who has become entitled to it by assignment, 
gages, &o. transmission, or other operation of law (h), and also register 
notice of the interest of a person who lias beoomo entitled, as 
mortgagee, licensee, or otherwise, to any interest in a patonL (i). 
Register. In the Register of Patents at the Patont Office are to bo entered 
tho names and addresses of grantees of patents, notifications of 
assignments and of transmissions of patents, of licences, of amend- 
ments, extensions, and revocations, and’ such other matters affect- 
ing tho validity or proprietorship of patonts as may from limo to 
time he proscribed, and the register will be primd jack evidence 
of any matters by tlie Act directed or authorized to be insertod 
thorein (fc). Copies of deeds, licences, and any other documents 
affeoting proprietorship, must be supplied to tho Comptroller for 
filing in the Patent Office (1). The register is to be open to the 
inspection of the public, and certified copies of any entry may bo 
obtained {m). Certified copies or abstracts of or from patents 
and other documents in the Patont Office, and of or from registers 
and other books kept thoro, are to be received in evidence without 
further proof or production of the originals (n) . The High Court 
may, on the application of any person aggrieved, order the register 


68 ; Re Fiat Motors, [1911] 1 Ch. 66; 
Re &ree», Id. 764. 

(0 s. 14 (1). 

(d) S. 71 (8). 

(e) S. 71 (3). See New Ixion Co. 

r. Spilabury , [1898] 2 Ch. 187, 484. 

(/) Me Casey , [1892] 1 Ch. 104, 


(?) S. 66. 

W S. 71 (1) 
CO S. 71 (2). 
(*) S. 28. 

(J) S. 28 (4). 
(»») S, 67. 

(») S. 70. 
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l o be rectified (o), and the Comptroller may oorroct a olorical Chap. XIV. 
error (p). 

formerly a patentee who issued notices against the sale or Threats of 
purchase of certain articles, alleging infringements of his patent by°paSfe. 
and threatening proceedings, was not liable to an action for 
damages by the vendor or for an injunction, if he acted hand 
fide, on the ground that an action for slander of title would noli 
lie unless the statements were not only untrue, but wero made 
without reasonable and probable cause, that is maid fide ( q ). The 
law in this respect was altered by the Act of 1883 (r) ; and tho Act 
of 1907 (s) provides that: — 

Where any person claiming to be tho patentee (t) of an inven- 
tion, by circulars, advertisements, or otherwise threatens any 
other person with any legal proceedings or liability in respect 
of any alleged infringement of the patent, any person aggrieved 
thereby may bring an action against him, and may obtain an 
injunction against tlie continuance of such threats, and may 
recover such damage (if any) ns ho has sustained thereby, if the 
alleged infringement to which the threats related was not in 
fact an infringement of any legal rights of the person making 
such throats. Provided that tins section shall not apply if the 
person making such threats with due diligence commences and 
prosecutes an aotion for infringement of Ms patent 


It must_be proved by the pore on aggrieved, as a condition 
precodent to obtaining an injunction, that there has not in 
fact ‘been any infringement of the claimant’s legal rights (u). 

The person aggrieved may bring an aotion under this section 
whether tho threats are addressed to himself or are intimated 
to a third person, and whether tho occasion -was privileged 
or not (x) . 

Any person representing that any article sold by him is a Falsely 
patented article, when no patent has been granted for it, is made “fiXste'be 
liable for every offence on summary conviction to a fine not patented. 


00 S. 72. 

(?) S. 70. 

(?) Halsey v. Brothethood, 19 Oh. 
D. 388. 

(jj S. 82. See K ui tz v. Spsnoe , 86 
Ch. D. 770. 

(«) S 38. 

(1) Tender r, Steve /non, 15 B. P. 


O. 24. 

(«) Barney v. United Telephone 
Co., 28 Oh. B. 394. 

(c) Ghallender v. Hoyle, 86 Oh. D 
425; Shiimer v. Shew, [1893] 1 Oh. 
413. See further, Johnson v. Mge, 
[1392] 2 Ch. 1; Tender v. Steven- 
son, 16 E P. C. 24. 


17 (2) 
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Chap. XIV. 


Remedies for 
infringement. 


Innocont 

infringer. 


Articles made 
abroad. 


Conditions 
on sale, &c. 
of patented 
article. 


exceeding 51. [y)\ and if he sells an article whioh. has upon it the 
word “patent," “patented," or any other word expressing or im- 
plying that the article is patented, he is to he deemed to represent 
that it is patented («). 

The remedy of a patentee against an infringer is by action for 
an injunotion to prevent futnre infringement and for damages or 
an account of profits in respect of past infringement (a); bat he 
must elect whether to claim damages or profits, an^^wmJLhaxe 
bofch,(&). Formerly, ignorance of the existenoe of a patent was 
no excuse at all for an infringement, but now a person who was 
not awaTe, nor had reasonable means of making himself aware, 
of the existenoe of the patent, is not liable to pay damages for 
an infringement, though he may he liable to an injunotion (c). 

Tho sale, or possession for purpose of sale, in this oonntry of 
an article made abroad, which is an infringement of on English 
patent, is an infringement of the patent in this country (d) . 
But a person who makes a contract in this country to sell palontod 
goods which are abroad and are to be delivered to the purchaser 
abroad does not infringe tho patent in this country (e); neither 
does a person abroad who sends by post to England goods which 
are an infringement of an English patent, in compliance with an 
order Lo so send the goods (/) . 

Arrangements for the protection in this country of persons 
who have taken out patents in foreign countries or in British 
possessions are contained in the Act and are the samo as in the 
case of designs and trado marks (g), except that the application 
may be made within Liv&lve months from the application for pro- 
tection in tho foreign elate (ft). 

On the ealo or lease of, or lioenee to use or work, any patented 
articlo or process, any condition prohibiting or restricting tliq 


(y) a. 89 (2). 

(*) S. 89 (8). 

(а) a. 84. 

(б) Beilson v. Betts, L. R. 5 H. L. 
1, 22; Be Vitri v. Betts, 6 id. 819; 
sea, as to the measure of damages, 
United Bone Shoe Co. 7. Stewart, 
13 App. Cas. 401; American Braided 
Wire Co. 7. Thornton, 44 Ch. D. 274; 
and see the forms of judgment in 
Baton, Ch. 81, sect. tU. 

(«) 3. 83. 


(i) British Motor Synth y. Taylor, 
[1901] 1 Ch.. 122; Saoohann Cory. y. 
Anglo-Continental Co., id. 414; Von 
Beyden y. Nevstadt, 14 Ch. D. 230. 

(e) Badisohe Amlin, $c. y. Biolson, 
[1906] A. C. 419. 

(/) Badisohe Anihn v. Basle Co., 
[1898] A. C. 200. 

(y) Ante, p. 236. 

( h ) S. 91. See Acetylene Co. v. 
United AlkaU Co., [1902] 1 Oh. 494. 
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use of articles supplied by other persons, or roquiring the aaqui- Chap. XIV. 
sition of any unpatented articles from the seller, lessor, or licensor 
or his nominees, is null and Void, unless it is shown that the pur- 
chaser, lessee or licensee had an option to acquiro the article or get 
a lease or licence on reasonable terms without any condition, and 
had power under the contract to release himself from the condition 
on giving three months’ notico and paying compensation (*) . These 
provisions do not extend to a condition prohibiting a person 
from selling any goods other than those of a particular person ( k ), 
nor to a condition by which the lessor or licensor reserves to him- 
self or his nominees tho right to supply the new parts required 
for repair of the patentod article (J). 


(♦) S. 88, See Badiaohe Amlin, $o. (k) S. 38 (6) (a), 

v. Itler, [1900] 1 Oh. 605 j 2 Id. 443. (!) S. 88 (6) (e). 
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CHAPTER XV. 

COPYRIGHT («). 

Chap. XV. The term “copyright” was defined by Lord Minefield aa 
Copyright, signifying “an incorporeal right to the sole printing and 
what w. publishing of s omo' wlmfr liitellectuaL oommunicated by letters;” 

tho right “ to print a set of intellectual ideas l or modes of 
thinking, communicated in a set of words and sentences and 
modes of expression;” “it is detached from the manuscript, or 
any other physical existence whatsoever” (i), 
porty ” P1 °" )i Being an exclusive right in rem aB against all tho world, it is 
!' to be considered os “property ” in the author, or his assigns. 
Rights, G) Tho rights of the author of a literary work aro, (1 ) boforci 
puSbatSm, publication, to pnblish his work or not, as he thinks fit, and to 
pievent anybody else from publishing it(c); and (2) tho right, 
oopioB. after publication, of republishing and of restraining others from 
publishing it (d) . This lattor right is true “copyright," i.e., 
the right to prevent others from multiplying oopies (e), for until 
the work is published it is not open to be copied. 

TVomeimmgs . . yrjje term ' copyright ‘ may be understood in two different senses. 
right.?? 7 " The author of a literary composition which he commits to paper 
belonging to himself, has an undoubted right at common law to the 
piece of paper on whioh his composition is written, and to the oopies 
which he chooses to make of it for himself or for others. If he lends a 


(a) Although the Copyright Act, 
1611 (post, p. 206), whioh will come 
into operation shortly after tho publi- 
oation of this edition, abrogates all 
common law rights in relation to copy- 
right and contains practically a com- 
plete code of the law relating to copy- 
right, it is thought desirable to retain 
for the present the preliminary part 


of tills chapter. 

(i) Per Lord Mansfield, C.J., 
Millar v. Taylor, 4 Burr. 2S03, 2396. 

ip) See Prince Albert v. Strange, 
1 Mao. k G. 42. 

(d) Per Maule, J., Jeferye v. 
Sooaeij , 4 H. L. 0. 883. 

(«) Trade Auxiliary Co. v. Middloa- 
lorougli Atiarn., 40 Gh. D. 480. 
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copy Jo another, his right is not gono, . The other souse of that Chap. XV. 

■word is the exolusivo right of multiplying copios; the right of pre- * — 

venting all others from copying, by printing or otherwise, a literary 
work which the author has published. ThiB must be carefully dis- 
tinguished from the other sense of the word, . and it would 
tond to keep our ideas clear if, instead ol ‘ copyright,’ it was called the 
exclusive right of printing a published work, that being the ordinary 
mode of multiplying copies ” (/) . 

An instance of tho right to prevent publication of unpublished Bight to 
matter is to bo found in the case of private lottors; for tho author of 1 * 5 " 
of such a lettor retains the general property m it, and ho, or his letters, 
personal representative after his doath (g), oan restrain tho person 
to whom it is addressed, as woll as all other porsone, from pub- 
lishing it (h), or any part of it (i), but not from making other 
proper use of it, such # as using tho information contained in it 
for the purpose of writing a biography (i) 

It seems to be agreed that the author’s right to prevent Copyright at 
publication exists at common law (7c): but whethor the right, 001iun011 aw - 
after publication, to prevent multiplication of copies belonged 
to anyone at common law', apart from statute, is a question on 
which the highest authorities have differed. 

The ground of the author’s right, and its subject-matter, are Origin and 
discussed as follows by Edo, J. (1 ): — oopjoight. 

" The origin of the property is in production. As to works of 
imagination and reasoning, if not of memory, the author may bo 
said to create, and, iu all departments of mind, new books are the 
product of tho labour, skill, and capital of the author. The subject of 
properiw is the order of words in the author’s composition, not the 
words themselves, they being analogous to the elements of matter, 
which are not appropriated unless combined, nor the ideas expressed 


(/) Per Parke, B., Jefoiija v. Boosey, 
4 II. L C 919. See, per Lord 8t. 
Leonards, ib , p. 978, as to tins dis- 
tinction. 

(g) Macmillan v, Bent, [1907] 1 
Oh. 107. 

(A) Pope v. Curl, 2 Atk. 342, 
Thompson y. Stanhope , Amb. 787; 
Perceval v. Phipps, 2 V. & B. 19, 18 
B.E 1, Gee v. Pritchard, 2 Swanst. 
416; 19 E. R. 87. As to lectures, 
see tpost, p. 267. 


(i) Philip v. Pennell, [1807] 2 Ch. 
677. 

(A) Soe Pi vice Albert v. Strange, 
1 Mae. St G. 26; Jeff ergs v. Boosey, 4 
H L C. 867, Exchange, $v. Co, v. 
Gregory, [1896] 1 Q. B. 147; Man- 
sell v. Valley Co., [1908] 2 Ch. 441; 
Bowden v. Amalgamated Pictorials, 
[1911 J 1 Oh. 386; Monckton v, 
Gi amophone Co., (1912) W. Is. 82. 

(Z) Jefferi/s v. Boosey, sup. See 
also the remarks in 2 Bl. 405 et seq. 
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Chap. XV. by those words, they existing in the mind alone, wliioh iB not oapable 

of appropriation. Tlie nature ol the right of an author in his works 

is analogous to tlio rights of ownership in oilier personal property, 
and is far more extensive than tho control of copying after publication 
in print, which is the limited meaning of copyright in its common 
acceptation .... Thus if, after composition, the author chooses to 
keep his writings private, he has the remedies for wrongful abstrac- 
tion of copies analogous to those of an owner of personally in the 
like case. He may prevent publication; he may require baok the 
copies wrongfully made; ho may sue for damages if any are sus- 
tained; also, if the wrongful oopies were published abroad, and the 
books were imported for sale without knowledge of the wrong, still 
the author’s right to his composition would be recognised against the 
importer, and such sale would be stopped. 

* * * * * 

“Again, if an author chooses to impart Ms manuscript to othorg 
without general publication, he has all the rights for disposing of it 
incidental to personalty. He may make an assignment either abso- 
lute or qualified in any degree. He may lend, or let, or give, or sell 
any copy of his composition, with or without liberty to transoribo, 
and if with liberty of transcribing, he may fix the number of tran- 
scripts which he permits. If he prints for private circulation only, 
he still has the same rights, and all these rights ho may pass to his 
assignee. About the rights of the author before publication all are 
agreed.” 

Books. In 1709, tho statute 8 Anne, c. 19 (m), was passed, imposing 

a Anne, o. 19. penalties for the protection of tbe exclusive rights of authors and 
their assigns to print, publish, and dispose of, copies of their 
works for the term of fourteen years, and for anolhor form of 
the same duration if the author should be living at tho ond of the 
first term. The question arose, but was nevor finally dotormined, 
■•whether, anterior to the statute of Anne, there existed at common 
law a perpetual copyright in published works. The weight of 
authority in the time of Lord Mansfield was in favour of tho exist- 
ence of suoh a right, but tho doctrine found less favour in modern 
times (w). Tt was, however, finally decided by the Bouso of 
Lords in Donaldsons v. Bechet (o), that whether such a right 
did or did not exist before the statute of Anne, that statute had 
abridged the right of the author, so that he had thenceforth no 


(to) So numbered in Ruffhead's ed,, 
but it is 8 Ann. a. 21, in tho Statutes 
of tho Realm and in the Revisod 
Statutes. 

(«) Per Williams, J., in Ratde v. 
Conquest, 9 C. B. N. S. 755, 766. 


See Jeferys v. Booeey, 4 H. L. C. 
815, ante, p. 262; and Millar v. 
Taylor, 4 Burr. 2808. 

(o) 4 Burr. 2408; Oobbott’s Pari. 
Hist,, XVII., p. 954. 
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property in his published works beyond, the poriods specified in Chap. XV. 
tiro statute; and it must now bo considered to bo sottlod that ' 
copyright or protection to works of litorature, after they have 
been published, exists only by statute (p) . 

In consequence of this decision, the statute 15 Goo. 3, c. 53, Copyright 
was passed for enabling the two universities in England, the four 
universities in Scotland, and the several colleges of Eton, West- 
minster, and Winchester, to bold in perpetuity their copyright in 
books, given or bequeathed to them for the advancement of 
learning and other purposes of education (q) . And in 1801 and 
1814 tho statutes 41 Geo. 3, c. 107, and 54 Geo. 3, o. 156, 
wore passed, extending for tho bonefit of authors tbo period of 
copyright. 

Tho statute of 1709, 1801, and 1814 wero repealed by the Earlier Oopy- 
Copyright Aot, 1842(f), by which, as amendod, the copyright ri s ht - A - cta - 
in “ hooks ’’ and “ dramatic pieces or musical compositions ” has 
since been regulated. The right of representing dramatio pieces 
was also protected by tho Dramatio Copyright Act, 1833 (s) . The 
authors of leotures have been protected by the Lectures Copyright 
Act, 1835 (£); of engravings, prints, &c. by statutes of 1734 (to), 

1767 (s), 1777 (y), and 1852 ( 2 ); of sculptures, by the Sculpture 
Copyright Act, 1814(a), of paintings, drawings, and photo- 
graphs, by the Fine Arts Copyright Act, 1862 (5); and of designs, 
by a statute of 1883 (c), which was repealed, and in substance 
rc-enaoted by the Patents and Designs Act, 1907 (d) 

All these statutes, except the Patents and Designs Aot, 

1907 (e), and some provisions of the Fine Arts Copyright 


(p) See per 'Williams, J., in. Tieado 
v. Conquest, sup,; referring to 
Donaldsons v. Beohat, 4 Burr. 2408. 
Thera is an interesting note by tho 
reporter, at the end of the latter oase, 
ae to “the real and truo times and 
persons when and by whom the art ot 
printing was originally discovered, and 
when and how it was afterwards first 
introduced into this country .” 

(?) The rights given by that Aot 
were preserved by 5 & 6 Viet. o. 45, 
s. 27 j bnt both those Acts axe repealed 
by the Copyright Aot, 1911 (1 & 2 
Geo. 5, o. 48), though any copyright 


already possessed under the former 
Aot is preserved by s. 33. 

(v) 5 & 6 Viot. o. 45. 

(») U 4 Will, 4, o. 16. 

CO 6 & 6 Will. 4, o. 65. 

(k) 8 Geo. 2, o. 13. 

( x ) 7 Geo. 3, c. 88. 

(y) 17 Geo. 3, e. 57. 

(s) IS St 16 Viet. e. 12. 

(q) 64 Geo. 3, o. 56. 

(5) 25 & 26 Viot. o, 68, 

(a) 46 & 47 Viot. o. 57. 

<d) 7 Edw. 7, o. 20. 

(a) As to designs, soo post, p. 275. 
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Act, 1862, imposing ponaltioa (/), aro ropealod/by Urn Copyright 
Act, 1911 (g). 

Tho Copyright Aot, 1911 (g), contains what is practically ft 
complete code of the law relating to copyright of every kind, 
except in respect of “designs” (h). All com mon law rights i n 
^respect of any literary, dramatic, musical, or artistic work, 
whethe r published ^ unpublish ed. a y ,g „ abrogate d by tb,i,g ,A of.. and 
no personis to ho entitled to copyright or any similar right in 
suoh works, except under tho Act or any other statutory enaot- 
ment for tho time being in force (i); but any right or jurisdiction, 
to restrain a breach of trust or confidence is preserved (i) . Other 
important changes in the law effected by this Act are that the 
period of the d uration of copyright is extended, and registr ation 
has ce ased t obd neoessary. " 

Tho Act provides (j) ’tEat copyright shall subsist, throughout 
those parts of His Majesty’s dominions to which tho Act 
extends (fc), in every original literary, dramatic, musioal, and 
artistic) work which, in tho ease of a published work, was first 
published within those parts of the dominions (l), and, in the 
oase of an unpublished work, tho author of which was at the date 
of its making a British subjoct or residonl(m) within those parts 
of the dominions. 

For the purposos of the Aot “ copyright ” is dofinod to bo («) 


“The sole right to prod uce or reproduce tho work or any part 
thoroof in any material form whatsoever; to perform, or in tiro oase 
of a leoture to deliver, the work or any substantial part thereof in 
public; if tho work is unpublished, to publish the work or any 
substantial part thereof; and shall include the solo right:— 

(a) To produce, reproduce, perform or publish any translation of 
the work; 

fl (b) In the case of a dramatic work, to convert it into a novel or 
other non-dramatio work; 

(I to) In the case of a novel or other non-dramatic work, or of an 
artistic work, to convort it into a dramatic work, by way 
of performance in public or otherwise; 


(f) Post, p. 272. 

(p) 1 it 2 Goo. 5, o. 46. This Aot 
comes into operation on tho 1st July, 
1912, or on such earlier date os may 
bo fixed, by Order in Council. 

(A) As to designs, see post, p. 275. 

(i) S. 81. See also s. 24 (8), post, 
p. 27S. 

(0 8. 1 (1); secs. 85 (3), (4), (6). 


(A) See s. 25, post, p, 276. 

( l ) Bee s. 35 (3). Alien authors 
may he excluded from the benefit of 
tho Aot by Order in Council: see post, 
p. 274. 

(m) See s. SS (4). If ho is domi- 
ciled, he is to be deemed to be 
rosidont: s, 35 (5). 

<«) S. 1 (2). 
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(d) In tlie easo of a literary, dramatic, or musical worlc, to make Chap. XV, 
any record, perforated roll, cinematograph film, or olkor — 
contrivance by moans of which the work may be mechani- 
cally performed or delivered, 
and to authorise any such acts as aforesaid.” 

“Publication,” in relation to any work, is fo-r the purposes of “ Pntiioa- 
Iho Act defined to be:— tioa ' 

“ The issue of copies of the work to the public, and does not include ( 
the performance in public of a dramatic or musical work, the delivery 
in public of a leoture, the exhibition in public of an artistic work, or 
the construction of an architectural work of art; hut for the purposes 
of this provision the issuo of photographs and engravings of works of 
sculpture and architectural works of art shall not be deemed to be j 
publication of such works ” (o). 

Except for the purposes of infringement, a work is not to be Effect of _ 
deemed to be published or performed, or a leoture to bo delivered 
in public, if published, performed, or delivered, without the con- without con- 
sent: of the author or his representatives or assigns (p). author. 

The Act contains the following further definitions (q ): — 9^®'. 

° definitions. 

"Literary work" includes maps, charts, planB, tables, and com- “Literary 
pilations. worlc;” 

“Dramatic work" includes any piece for recitation, choreographic “Dramatic 
work or entertainment in dumb show, the scenic arrangemont on w,,rk : 
noting form of which is fixod in writing or otherwise, and any 
cinematograph production where the arrangement or acting form 
or the combination of incidents represented give the work an original 
character. 

“Artistic work" includes works of painting, drawing, sculpture, “Artistic 
and artistic craftsmanship, and architectural works of art, and work;" 
engravings and photographs. 

“Works of sculpture " includes casts and models. “"Work of 

"Architectural work of art” means any building or structure sculpture;” 
having an artistic character or design, in respect of such character or “ Amhi- 
design, or any model for snob bunding or struoture, provided that 
the protection afforded by this Aot shall be confined to the artistic 0 a ’ 
character or design and ahali not extend to processes or methods of 
construction. 

"Engravings” include etchings, lithographs, wood-cuts, prints, "En- 
and other similar works not being photographs. graving;” 

“Photograph" inoludos photo-lithograph and any work produced “Photo- 
by any process analogous to photography graph;” 


(o) 3. 1 (3). (p) S. 36 (2). 

(*) S. 36 (1). 

# 
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Chap. XV. 

“ Cinemato- 
graph;” 

“ Collective 
work ; ” 


“Infring- 

1TIOC • Jt 


“Perform- 

ance,” 


“Delivery,” 

“Plate;” 


“ Leotnre.” 


_What is an. 
infringement 

Emepfciona. 


"Cinematograph" includes any work produced by any procoss 
analogous to cinematography. 

“Collective work” moans (a) an encyclopedia, dictionary, year- 
book, or similar work; (b) a newspaper, review, magatine, or similar 
periodical, and (c) any work written in distinct parts by different 
authors, or in which works or parts ot works of different authors are 
incorporated, 

" Infringing,’’ when applied to a copy of a work in which copyright 
subsists, means any copy, including any colourable imitation, made or 
imported in contravention of the provisions of this Act. 

“ Performance ” means any acoustic representation of a work and 
any visual representation of any dramatio action in a work, including 
such a representation made by means of any mechanical instrument. 

“ Dolivcry,” in relation to a lecture, inoludes delivery by means of 
any mechanical instrument. 

" Plato ” inoludes any stereotype or other plate, stone, block, mould, 
matrix, transfer, or negative, used or intended to be used for printing 
or reproducing copies of any work, and any matrix or other appliance 
by which lecords, perforated rolls, or other contrivances for the 
acoustic representation of the work are or aro intended to be made. 

" Lectaro ” includes address, speech, and sarmon. 

I Any person who, without the consent of the owner, iloos any- 
thing the sole right to do which is conferred on Iho owner, 
infringes the copyright (r). It is not, however, an infringomont: 
(1) to deal fairly with a work for tho purposes of private study, 
research, criticism, review, or newspaper summary (s); or (2) for 
tho author of an artistic work, who is nol the owner of tho copy- 
right, to use any mould, oast, sketch, plan, model, or study made 
by him for the purpose of the work, if he does nol repeat or 
innlato the main design of the work; or (3) to make or publish 
pamtings, drawings, engravings, or photographs of a work of 
soulpturo or artistio craftsmanship, if permanently situate in a 
public place or building, or of any architectural work of art (if 
thoy are not in the nature of architectural drawings or plans); 
(4) to publish in a school hook, mainly composed of non-copyright 
matter, short passages from published literary works which are 
not copyright school books; (5) to publish in a newspaper a report 
of a published lecture, unless tho report is prohibited by a notice 
on the building where the lecture is given (t); or (6) for one 


(r) S 2 (1). As to "infringing D. 79; Leslie v. Young, [1894] A. 0. 
copy,” sen ante. 883, 841. 

(«) See Chatterton v. Gave, 8 App. (t) As to an “ address of a political 
Cas, 492; Warm v. Seehahm, 39 Ch nature,” see post, p. 274, 



COPYRIGHT. 


269 


person to read or recite in public a reasonable extract from. a Chap. XV. 
published work (u). ' 

In particular there is an infringement by any person who— Poitieular 

(1) Sells or lets for hire, or by way of trade exposes or offers ^Sngamant. 

for sale or hire, or 

(2) Distributes for purposes of trade, or to an extent which 

prejudicially affects the owner of the copyright; or 

(3) Exhibits in public by way of trade; or 

(4) Imports for sale or hire into any part of the dominions 

to which the Act extends, 

any work which to his knowledge infringes or would infringe 
copyright if made in the part of the dominions in or into which 
the act or importation took place (a). 

Any person who for his private profit permits a theatre or place infringement F 
of entertainment to he used for the public performance of a work pablio per™ 8 ' 
without the consent of the owner of the copyright, infringes the iormimoe. 
copyright, unless he did not know and had no reasonable ground 
for suspecting that the performance would infringe any copy- 
right (y)- 

The term far which copyright will subsist is now, in general, cx- Dm atiou of 
tended to the life of the author, and a period of fifty years after f:D l ,yrigllt 
his death (s'). But after the lapse of twenty-five years (or thirty 
years if the copyright subsisted at the passing of the Act (a)) 
from tho death of the author of a published work, any person may 
reproduce tho work for sale if he has given the prescribed notice 
and pays to tho owner of tho copyright a royalty on eaoh copy sold 
at the rate of 10 per cent, on the published price (z). 

At any time ally the death of tho author of a literary, dramatic, Compulsory 
or musical worF which has been published or performed in public, lio0 “ o6a ‘ 
complaint may be made to the Privy Council that the owner of the 
copyright has refused to ropuhlish or allow republioation, or to 
allow performance in public, and that the work is thereby withheld 
from the public, and thereupon an order may be made to grant a 
licence for reproduction or public performance ( b ). 


(«) 8- 2 CD- 
(«} s. a ( 2 ). 

(;/) S. 2 (3). See Sarpy v. Hol- 
land, [19081 1 Oh. 443; 2 Id. 198; 
ICarno v, Pathl, 100 L. T. 280. 

(s) S 3. Aa to the duration in 
the caso of joint authorship, see post, 


p. 278; of posthumous works, post, 
p. 273; of Government publications, 
poet, p. 278; of mechanical oontuv- 
ancos such as records, fco , post, p 274 , 
and of photographs, post, p 272 

(а) 16 Deo , 1911 

(б) S. 4. 
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THE MODERN LAW OP PERSONAL PROPERTY. 


Chap. XV. ji Tho author of a work is iho first ownor of llio copyright (c) . 
Ownership of I ^- 0 this 1,u ^° ^ ora ar0 aome ®xooptions. If tho plalo, or other 
copyright; J original, of an ongraviag, photograph, or portrait, was made to 
photographs, . order of another person, and for valuable consideration, then, 

engravings, ' 1 . 1 

&a ; in the absence of any agreement to the contrary, tne person who 

contributions 1 gave the order is the first ownor of the copyright (d) . And, if 
papers* Ac author makes the work during and in pursuance of a contract 
■ of employment, the employer is the first ownor of the copyright, 
i unless it has been otherwise agreed (e). In the ease of a contri- 
| bulion to a newspaper, magazine, or other sirmltx, perio dical , the 
; author can, however, restrain its publication except in such a 
! periodical (e) . 


'Author.” 


Right to 
aKBian or 
grant 
licences, 

Rea ti lotion 
on power to 
assign. 


Pat Hal 
assignment. 


Remedies for 
infringement 


The term “ author ” is frequently used in the Act, but is not 
defined, and it is difficult to determine precisely what is its mean- 
ing in relation to copyright, An “author” may oome into 
existence without producing any original matter of his own (!) . 
Thus, a porson who makes notes of a Bpeooh delivered in publio, 
and publishes a vorbatim report, may be the “author” for tho 
purposo of copyright (/). 

The owner of copyright can assign the right, either wholly or 
partly, and can grant licences. Tho assignment or grant must 
be in writing signed by the owner or his agent (g). 

An author who is the first owner of tho oopyright cannot, how- 
ever, assign or grant any interest in tho oopyright (oxoopt by 
will) to operate beyon d the expiration of twenty-live years from 
his dea th (g)\ and tho reversionary interest expectant on the ter- 
mination of that period vests, on the death of the author, in his 
personal representatives os part of his estate, notwithstanding any 
agreement to the contrary ( g ) . This provision does not apply 
to a collective (h) work (g). 

Whon there has been only a partial assignment the assignee, 
as to the rights aasignod, and the assignor, as to the rights not 
assigned, is tho owner of the copyright (i) . 

When his copyright has been infringed the owner lias all tho 
same remedies, by way of injunction, damages, aooounts, or othor- 


0 o ) S. 6 (1). 

W S. 6 (1) (a). 

(a) S. 6 (1) (b). 

(7) Welter v. lane, [1900] A C. 
539; wo holes v. Yates, 18 Ch. D. 


76; Borihwiak v. Evening Post, 87 
Id, 449. 

« S. 5 (2). 

(A) Ante. p. 268. 

CO S. 5 (8). 
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Innooant 

mfriiif'ai. 


wise, as aro conferred by law for tho infringement o£ a Chap. XV. 
right (7c), ~ 

All infringing copies of a work in which copyright subsists, 'infringing 
and all plates intendod for the production of such copies, are ™ pie9 
doomed to he the property of the owner of the copyright, and ho 
can sue to recover possession of them or in respect of their oon-^ 
version (7) . I 

An innocent infringer, that is, a person who was not aware of 
the existence of copyright in a work, and had no reasonable ground 
for suspecting that it existed, is liable only to an injunction ( m ). 

If a building or structure whioh has been commenced infringes, Restriction 
or would if completed infringo the copyright in somo work, an ^ a r 0 e ™ dieR m 
injunction to restrain its construction or an order for its demoli- architecture, 
tion cannot be obtained (w); and neither the before-mentioned, 
provision as to infringing copies bocoming the property of the 
owner of the oopynght, nor the provisions aB to summary 
penalties (o), apply (p) . 

Actions inreapeot of infringement of copyright must be brought Limitation of 
within threo years of the infringement (g). notions. 

' Knowingly to commit any of the acts specified in Beet. 2 (2) (qq) 0 “^ ary 
as infringements is made an ofloncc punishable on summary con- ' 
viction by a fine not exceeding 27. for each copy, hut not exceeding 
50Z. in all in respect of the samo transaction; and for a second 
offence tho offender may be imprisoned for two months (r); and 
knowingly to make or possess any plate for tho purpose of in- 
fringement, or knowingly and for private profit to cause a copy- 
right work to bo performed in public without consent of the 
owner, i6 an offence punishable by a fine of 507., or, in the case 
of a second oflenoe, by imprisonment for two months (s) . 

In prosecutions for those offences the Court may, whether 7 
'there is or is not a oonviotion, order all infringing oopies or plates i 
m tho possession of the alleged offender to be destroyed or given 
up to tho owner of the copyright (7) . 

Thero ore special statutory provisions for summary remedies Speoiai 
in the caso of pirated copies of musical works (u) . A Court of oasTof 68 m 

musical 

works ; 


(i) S 6. 

Q) S. 7. 

(»») S. 8. 

(n) S. 9 (1). 
(a) Infra. 
l.p) S. 9 C2). 


(?) S. 10. 
iqq) Ante, p. 269 
(r) S, 11 (1). 

(«) S. 11 (2). 

(0 S. 11 (3). 

(») Musical Copyright Aot, 1902 (2 
Edw. 7, o. 15); and Musical Copy- 
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Chap. XV. 


and of 
paintings, 
drawings or 
photographs 


Importation 
of oopios. 


Delivery of 
books to 


summary jurisdiction may order such oopios to bo seized and 
either destroyed or delivered to the owner of tho copyright; at 
the request of the owner of the copyright a oonstablo may soizs 
such copies which are being offered for sale and lalco them before 
the Court to he dealt with; a fine of 5?., or on a second conviction 
a fine of lOi. or imprisonment for two months, may bo imposed 
on any person who prints, reproduces, sells, or has in his possession 
for sale, or has in his possession plates for printing, any such 
copies; a constable may arrest without warrant any person who 
in a street or public place soils or possesses for sale any suob copies 
which aro specified in a written authority given to the police au- 
thorities by the owner of tho copyright requesting tho arrest of 
any person committing such offences; and the Court may grant 
a search warrant authorising a constable to enter premises and 
seize eudh copies, which aro to be brought before the Court to be 
doalt with (x). 

In the case of paintings, drawings, and photographs also thcro 
are special penalties imposed for fraudulent productions and 
sales, which can be reoovered by tire person aggriovod either by 
aotion or by summary proceedings (y). 

It is prohibited to import into the UniLed Kingdom oopios 
made abroad of any work in which copyright subsists, which if 
made hero would infringe copyright, and as to whioh tho ownor of 
the copyright has given written nolioo to tho Commissioners of 
Customs that ho wishes such copies not to ho imported ( z ). The 
Commissioners have power to mako regulations as to tho con- 
ditions and mannor under and in which this provision will bo 
enforced (a). 

The publisher of every book (6) published in the United King- 


rigtt Aot, 1908 (6 Edw. 7, o. 86), 
which is amended 03 to s. 8 by Belied. 
2 of Oho Copyright Act, 1911, by 
omitting the provision, as to registra- 
tion. 

(«) See E<c p, Franm, [1908] 1 
K. B. 275; Mabo v. Connor, [1909] 1 
2, B. 616. 

(y) Fine Aits Copyright Act, 1862 
(25 ii 26 Viet. o. 88), ss. 7 and 8, as 
amended by the Copyright Aot, 1911, 
Soiled. 2. Catlton Illiairatois v. Cole- 
man , , [1911] 1 K. B. 771. 


(*) S. 14 (1). See the Cuflloms 
Consolidation Aot, 1876 (39 & 40 Viol, 
o. 86), s. 42, which is in part repealed 
by the Copyright Aot, 1911, Sohad. 2. 

(a) S 14 (2), (3), (4), and (5). 

(b) “ Book ” is nowhere defined in 
the Aot. By s. 3 of the Copyright 
Aot, 1842 (5 & 6 Viot. c. 46), it was 
defined as “evory volume, part or 
division of a volume, pamphlet, shoet 
of lotter-pross, sheet of mnsio, map, 
chart, or plan separately published”: 
see Aflalo v, Lawenoe, [1804] A. C. 
17 J So osey v. Whight, [1900] 1 Ch. 
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dom must delivor a copy at his owe expense to the British Museum, Chap. XV . 
and also, subject to certain conditions, to tho Bodloian Library British 
at Oxford, the University Library at Cambridge, tho Library 
of tho Faculty of Advocates at Edinburgh, tho Library of Trinity libraries. 
College, Dublin, and the National Library of Wales (b). 

When a work is made by joint authors, copyright subsists Joint 
during tho life of tho author who dios first and fifty years after 
his death, or during the life of tho survivor, whichever period! 
is tho longer (c). 1 

If ono or more of joint authors do not satisfy tho conditions 
conferring copyright, tho work is to be treated as if the other 
or others had been tho sole author or authors ( d ); but in this case 
the term of the copyright is the same as if all the authors had 
satisfied those conditions ($) . 

A “work of joint authorship” is one producod by the col 
laboralion of two or more authors, in which the contribution of 
one is not distinct from that of tho other or others (e). 

Where a husband and wife aro joint authors the interest of the 
wife ha tho work is her soparate property (/). 

Whore a literary, dramatic or musical work, or an engraving, H 

in which copyright subsists at tho death of tho author, or at or 
immediately before tho death of the surviving joint author, has 
not been published or publicly performed or delivored bof oro bis . 
death, copyright subsists until publication or public perform- 
ance or delivery and for a furllior lorm of fifty yoars (g)\ and tho 4 
provision (h) as to reproduction by others after twenty-five years 
from tho death of the author applies as if the author had died at 
the dale of publication or public performance or delivery (g). 

The ownership, under a testamentary disposition by an author , ' ° f 

of his manuscript of a work which has not been published or 
publicly performed or dcliverod, is pi ima fade proof that the 
owner of tiro manuscript is owner of the copyright (i). 

The copyright in all Government publications, subject to any Government 
agroament with tho author, belongs to the Crown, and continues P utlictttioDS ‘ 


definition , 


husband and 
■wite. 


122; Hallmi/raJce v. Trustee]}, [1894] 
■ 3 Ch. 420; fitnnnaul v. Lee, G Ch. 346. 
(i) S. 15. 

0) 3- 18 (1). 

(d) S. 16 (2). 

(s) S. 1G (3). 

G.P P. 


(/) S'. 16 (4). 

(?) B. IT (1). 

(A) Ante, p. 269. 

(0 S. IT (2). See Philip v. Pen- 
nell, [1907] 2 Ch. 6TT; Meomtllan V. 
Dent, [1907 | 1 Ch. 10T. 


IS 
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Mechanical 
instalments , 


oopy right in ; 


“author." 

Right of any 
person to 
reproduce. 


Reports of 

politiaal 

addresses. 


Photographs , 
duration of 
oopyright ; 
“author." 

Alien authors. 


Works 
existing 
before the 
Aot of 1911 ; 


for a period of fifty years from the first publication of the 
work (j) . 

Copyright subsists in records, perforated rolls, and other con- 
trivances by means of which sounds may be meohanioally repro- 
duced, in the same manner as if those contrivances wore musical 
works; the term is fifty years from the making of the original 
plato; and the owner of the original plate at the time when it was 
made is deemed to be the “ author ” (7c). 

Any person may, within the parts of the dominions to which the 
Aot extends ( l ), make records, perforated rolls, or other contri- 
vances by means of which any musical work may be mechanically 
performed, if such contrivances have previously been made with 
the consent or acquiescence of the owner of the oopyright, and he 
has given the preseribod notice and pays the proscribed royal- 
ties (m). In the ease of musical works published before the 16th 
Doccmber, 1911, these provisions are mado subjoot to certain 
modifications and additions («). 

A roporl in a newspaper of an “ address of a political nature ” 
is not an infringement of copyright in the address (o). The Aot 
doBs nol contain any definition of tho term "political,’' and its 
interpretation will probably ho a very difficult question. 

Copyright subsists in photographs for a term of fifty years 
from the making of the original negative; and the person who was 
tho owner of the negative when it was made is doemod to be the 
author of tho work (p) . 

If a foreign country does not give or undertake to give adequate 
protection to the works of British authors, an Ordor. in Council 
may be made directing that the provisions ( q ) which confer copy- 
right on works first published within the parts of the dominions 
to which the Act extends shall not apply to works of authors who 
are subjects or citizens of that foreign country, and do not reside 
in His Majesty’s dominions (r). 

With regard to persons entitled, at the commencement (s) of 
the Aot of 1911, to any right in any work, or to any interest in 


(?) S. 18. 

(A) S. 19 (1). 

( l ) S. 25, foit, p. 275. 
(<n) S. 19 (2)— (6). 

(n) S. 19 (7) and (8). 

(o) S. 20. 


(p) S. 21. See Boucas t. Cooke, 
[1903] 2 K, B. 227; Staokomann v. 
Baton, [1906] 1 Oh. 774. 

(?) Ante, p. 266. 

(r) S. 23. 

(») Ante, p. 266, note (?). 
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such a right, that right or interest is terminated, and the Chap. XV. 
following rights and interests are substituted (i). A person Bllb . tltiitod 
entitled to copyright in a work, other than a dramatic or rights; 
musical work, acquires copyright under the Aot(w). A person 
ontitled to both copyright and performing right in a musical or 
dramatic work acquires copyright under the Act; but if entitled 
to oopyright without the performing right, he aoquires copyright 
without the sole right to perform the work in public, and if 
entitled to the performing right without oopyright, he aoquires 
only the sole right to perform the work in publio (u ) . A person 
entitled to an interest in the pre-existing right aoquires the same 
interest in the substituted right (it) . 

The rights of assignees of tho pro-existing right or of any assignees 
interest therein, under assignments made before tho commence- 
ment (x) of the Act, are restricted and regulated (y). 

Subject to tho special provisions with regard to musical works Extinction of 
and contrivances for mechanically reproducing sounds ( 2 ), pub- 
lisbed or mado before the commencement (x) of the Act, and 
with regard to certain colleges (a), no copyright will subsist in 
any work made before the commencement of the Act otherwise 
than under the above provisions (6) 

Tho provisions of the Aot, except those expressly restricted Extent of 
to the United Kingdom, apply throughout His Majesty’s 
dominions (c); but, in the case of a self-governing (d) dominion, dominion), , 


its legislature must have declared the Aot to be in force (c). By 
■Order in Council the Aot may he extended to any Protectorate^). d omini ons 


protectorates. 


Designs. 


In 1787 an Act (/) was first passed for the encouragement of Designs, 
tho arts of designing and printing linens, cottons, oalicoeB, and 
muslins, by granting the sole right to use any new and original 
pattern for printing the same during the period of three months. 

Tho period of protection was subsequently prolonged {g)\ and tho 


(<) S. 24. ( 0 ) S 25; soo as. 26, 27. 

(«) S. 24 (1), and Soiled. 1. (d) See s. 86 (1) for definition ot 

(*) Ante, p. 286, note (p). "self-governing dominion.” 

ClO S- 24 (1), (2). 00 S. 28. 

(*) S. 19 (7), (8); ante, p. 271. (/) 27 Geo. 8, o. 38. 

(s) 8 . 33; ante, p, 265. (?) 29 Geo. 3, o. 19; 34 Geo. 3, 

<6) S. 24 (3); see ante, p. 266. o. 23; and 2 Viot. o. 13. 

18 (2) 
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Patents and 
Designs Act, 
1907. 

Definitions 
" Design , ” 


“ article ; ” 

“ oopyright; 1 



principle of the Aot was extended to secure to proprietors of 
designs for certain articles of manufacture the oopyright of Buch 
designs for a limited time (h) ■ In 1842 a consolidating and 
amonding Aot was passed for the protection of the copyright of 
designs for ornamenting articles of manufacture, and iho prior 
Acte were repealed (i). This Aot, with the subsequent amending 
Aots, was repealed by the Patents, "Designs and Trade Marks Act, 
1883 (7c), under which, and the amonding Acts of 1885, 1886, 
and 1888 (Z), the proteotion to the proprietor of any new or 
original design was regulated. 

The Aot of 1883, with its amending Acts, was repealed by 
the Patents and Designs Aot, 1907 (m), by which, and tho Designs 
Buies. 1908, the law relaLing to oopyright in dosigns iB now regu- 
lated. This Aot contains the following definitions (n ): — 

“ Design ” (o) means any design (noil being a dosign for a sculpture 
or other thing within the proteotion of the Sculpture Oopyright Act, 
1814) applicable to aujqarticlc, whether the design is applicable for 
the pattern, or for the shape or configuration, or for the ornamont 
thoroof, or for any two or more of such purposes, and by whatever 
m oans it is applicable, whether by printing, painting, embroidering, 
weaving, sewing, modelling, ousting, embossing, ongraving, staining, 
or any other means whatever, manual, mechanical, or chemical, 
separate or combined: 

“Article ’’ means (as respeots designs) any article of manufacture 
and any substance artificial or natural, or partly artificial and partly 
natural: 

" “ Copyright ” moans the exclusive right to apply a design to any 

article in any class in which the design is registered 1 

" Proprietor of a now and original design,” — 

(a) Where the author of the design, for good consideration, 

executes the work for some other person, means the 
person, for whom the design is so executed; and 

(b) Where any person acquires tho design or the right to apply 

the design to any article, either exclusively of any other 
person or otherwise, means in the respect and to the 
extent in and to which the design or right has boon so 
acquired, the person by whom the design or right is so 
acquired; and 

(o) In any other oase, means the author of the design, ’ 


(A) 2 Viot c. 17 sb. 19—61. 

(>) S& B Viet. o. IDO, a. 1. (») 3. 98. 

(A) 46 & 47 Viot. o. 57, s. 118. (o) See Heath, v. Rollmon, [1888] 

(l) 48 & 49 Viot. o. 63 , 49 A 50 A. C. 499 It will be observed that 

Viot. o 37, 51 5c 52 Viet. c. 50. this is not confined to dosigns for pnr- 

(m) 7 Edw 7, c. 29, fort It., poses of ornament. 
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and wlxere the property in, or the right to apply, the design has cixap. XV. 

devolved from the original proprietor upon any other person, includes — 

that other person. 

On application by any porson claiming to be the proprietor Registration, 
of any new (p) or original (p) design not previously pub- 
lished (q) in the United Kingdom, made in the proscribed (r) 
form and manner, the Comptroller may registor the design (s). 

The same design may bo registered in more than one class (f); 
and copyright is limited to the class or classes in which tho design 
is registered (u). The Comptroller may refuse to register any 
design, subject to appeal to tho Board of Trado (x) . A certifi- 
cate of registration must be given to the proprietor of a design 
when registered (y); and a copy may bo given if the original 
is lost, or in any other case in whioh it is deemed expedient (y). 

Whon a design is registered tho registered proprietor has copy- Duration of 
right for five years from th e date of registration,^); and upon py 8 
application in the proscribed (a) time and manner, the Comp- 
troUer/fraMj^ extend Jjxo period of copyright for a second term of 
five years^b), andfmay subsequently extend it for a third period 
of five years (a) . 

Beforo dolivery on sale of any articles to whioh a registered 
design has been applied, the proprietor must have furnished the 0 f articles 
Comptroller with tho prescribed number of exact specimens of 
the design (d), and have caused each article to he marked with 
tho prescribed mark denoting that tho design is registered (a). 

If the former condition is not complied with, the registration 
may bo erased, and the copyright will then cease (d) ; and if the 
latter condition is not observed, the proprietor cannot recover any 
penalty or damages for infringement, unless he shows that he 
took all proper steps to ensure tire marking of the article (/), 


(p) Dover v. Nurnletger, § 0 ., [1910] 
2 Oil. 25; So Bach, 42 Oil. D. 661; 
Be 01m ha, [1896] 2 Ch 38. 

(?) Blank v. Footman, 89 Oh. D. 
678; Re Clarice, sup. See ss. 60, 56. 
(r) Sao Designs Buies, 1908 
M S. 49 (1). 

(<) Ss. 49 (2), 60. The Designs 
Buies, 1908, classify goods; i. 6 and 
Sched. 3 

(h) See definition of “copyright,” 


ante, p. 266; and Re Bead, 42 Oh. 
D. 200. 

(*) S. 49 (3). 

Or) S. 61. 

(*) S. 53 (1). 

(а) Designs Buies, 1908. 

(б) S. 63 (2).' 

(o) S. 63 (8). 

(*) S' 54 (1) (a). 

(•) S. 64 (1) (b). 

(/) See Wittman t. Opprnhetm, 27 
Ch. D. 260. 
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Chap. XV. 


Inspection ot 

registered 

design. 


Information 
as to exist- 
ence of 

oopyright. 


Designs used 
Wholly or 
mainly 
abroad. 


Showing or 
using design 
at exhibitions. 


or he shows that the infringer knew of the oxiateneo of the copy- 
right in the design ( g ). 

During the existence of copyright, or such shorter period not 
less than two years, as may he prescribed by tbe rules, tbs design 
is not open to inspection except by the proprietor or a person 
authorised by him (in writing), or hy the Comptroller or the 
Court (ft), and the person inspecting 'mav_c l o^take a copy of- the 
design or any part of it ( h ). After the expiration of the ^Copy- 
right, or the shorter period prescribed, ths design may j'Sr 
speoted and copies taken (i). . ^ 

Oil the request of any person furnishing information er| C( ^ ^ \ 
the Comptroller to identify the design, ht must be j^P 68 ^ 118 1 

Whether the design is still registered, and, if P, in respeot o v re S u ^^ vl * 
classes of goods, and as to the dots of legislation and the! V 
and address of the proprietor (j). ' , I 1 

If the design is used for manufacture eii'sivaly or J°nihmly 
outside the United Kingdom, any person ma l igir-»^ffor oajioel- 
lation of the registration, and thereupon the p for Inns relating 
to revocation of patents under similar ciroumato. 3 ’. ^ \ apply (7c). 
This ground is also available by way of defence viiij action far 
infringement (J). Vl, oi 

The exhibition at an industrial or international 1 libilion, or 
_ elsewhere during the period of the exhibition with? 1 .,, the privity 


or consent of the proprietor, of a design or any article to which 
it is applied, or the publication during the exhibition of a 'descrip- 
tion of a design, will not prevent the design being registered, or 
invalidate its registration (m) ; provided that the exhibitor gives 
tbe Comptroller notice of his intention to exhibit, and tbe appli- 
cation for registration is made within six months aftor the open- 
ing of the exhibition (m). 


Firaoy. It ig unlawful for any person during the existence of copyright 

in a design, without the written consent of the registered pro- 
prietor, for tho purposes of sale, to apply or oause to be applied 
to any article in a class of goods in which the design is registered 
tho design or any fraudulent or obvious imitation, or to do any- 
thing with a view to enable it to be so applied («); or to publish 
or expose for sale any article knowing that the design or any 


(rt S. 64 (1) (b). 
(A) B. 60 (1). 

(») S. 66 (2). 

( j ) B. 67. 


(A) S. 68 (1). Ante, p. 25W f ,.V) 

Q) S. 58 (2). / 

(«) S. 69. ' 

(*) S. 60 (1). 
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fraudulent or obvious imitation bas been applied to it -without Chap. XV. 
the proprietor’s consent (o). 

For every suoh offence tho registerod proprietor may recover Remedies, 
in an action against the offender a sum not exceeding 50L as a 
simple contract debt, but not more than 1002. in respect of any 
one design (p) . If ho so elects, the registered proprietor may 
sue for damages and an injunction (q). 

Any person -who falsely describes a design applied to an artiolo Offences 
sold by him as registered is punishable on summary conviction 
by a fino of 51. (r), and, if ho sells an article marked with the by flue, 
word “ registered ” or any word implying that the design iB re- 
gistered, he is deemed to so describo the article (s), and any person 
who, after the expiration of copyright in a design, uses the word 
“ registered,” or any word implying that there is subsisting copy- 
right in a design, is liable to a like fme (t). 


International Copyright. 

As regards literary and artistic works first published in a International 
foreign oountry, certain statutes, styled the International Copy- 00pyright ' 
right Acts (m), were passed, authorizing the making of Orders 
in Oounoil directing that tho author should have copyright in the 
6ame during the period specified by the Ordor, which could not 
exceed the period during which authors of the like works first 
published in the United Kingdom had copyright. In 1885, an 
International Conference was held at Berne, and a draft conven- 
tion agreed to for giving to authors of literary and artistic works, 
first published in one of the countries parties to the convention, 
copyright in suoh works throughout the other countries parties to 
the convention. For the purpose of carrying such convention 
into effect in His Majesty’s dominions, the International Copy- 
right Act, 1886, was passed (u); and, in 1887, an Order in 
Council (a:) was issued adopting the Berne convention, which 
Order was to be construed as if it formed part of the Act of 

(o) S. 60 (X). («) S. 89 (8). 

GO a. 60 (2). (f) S. 89 (4). 

(?) S. 80 (2), Sob Woolley \ . («) 7 & 8 Viet. o. 12; 15 dc 16 Viet. 

Broad, [1892] 1 Q. B. 806; Warns i o 12; 25 <fc 26 Viofc. o. 68, s. 12; 38 

v. damage, [1904] 1 Ch. 264; 2 Id & 39 Viofc. o. 12. 

680. (v) 49 & 50 Viet. o. 33. 

(r) B. 86 (2). (a) Copingor, App. p. exxiii. 
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Chap. XV. 1886 (y). That convention was adopted by England, Belgium, 
Franco, Germany, Italy, Spain, Switzerland, Japan, and somo 
other loss important states, and these oountrios lormod what was 
called tho “ Copyright Union.” Within this union the copyright 
ol authors belonging to any one of theso countries was protected 


Under tbe 
Copyright 
Aot, 1911, 

Application 
of the Act 
to foreign 
works and 
authors by 
Order in 
Council. 


in the other countries, 

AH the above Acts have been repealed by tho Copyright Act, 
1911 (z), which contains the following provisions in rotation to 
international copyright, 

An Order or Orders in Council may bo nmdo directing that 
the Act of 1911 (except any part oxcludod by the Order) shall 
apply : (i.) to works first published in a foreign country in tho 
same manner as if they wore fii'Bt published within tho dominions 
to wliiok the Act extends; (ii.) to literary, dramatic, musical, 
and arlistic works, the authors of wkioh woro at the time of the 


making of the work subjects or citizens of a foreign country 
to which tho Order relates, in tho same manner ns if they were 
British sub j ccts ; (iii . ) in rospecl of residen co in a f oroign eoirni ry 
to which the Order relates, in the sarno mannor as if that residence 
were rcsidenoo within the dominions to which tho Act oxlonds (n). 
Modificationii The Order may provido that tho term of copyright shall not 
ot the appi™ esceo d lhat conferred by tho law of the country to which the Order 
cation ot the relates; that the enjoyment of the rights con [erred by tho Aut 
shall be subject to any conditions and formalities proscribed by 
tho Order (b); that tho provisions as to ownership of copyright 
shall bo modified, having regard to the law of the foreign country; 
■and that the provisions as to existing works shall be modified (c). 
Remedies for In order to prevent infringements in a foreign country a British 
£forlgn 6nt author must tako proceedings in tho courts of Ural country (d). 
country, or A person suing in this country to prevonl infringement o[ a 
copyright, foreign copyright must show that he is ontitlod to protection in the 
foreign country, and then his remedy depends on tho law of this 
country (e). The owner of the British copyright in a hook first 
published in a foreign country can prevent tho importation into 
Great Britain of copies printed in that foreign country by the 
proprietor of the copyright there (/) . 


(y) S, 8 of tho Order. 

(b) 1 & 2 Geo. 5, o. 16. 

(«) Ss. 29, 30. 

(J) See Sarpy v, Holland, [1908] 
1 Oh. 143; 2 Id. 198. 

(o) S. 29. 


(d) Morocao Sound v. Harris, 
[1805] 1 Oh. 535. 

(e) Jlmohet v. London Co., [1900] 
1 Cli. 73. 

(/) Pitts v. George, [1896] 2 Ch. 
866 . 
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COMPANIES — SHARES — DEBENTURES— DEBENTURE STOCK. 


Loan Lindley defines a company as follows:— 

“ By a eQmpauy^is meant an association of many persons who con- Chap. XVI. 

tribute money or money’s worth to a common stock, and employ it 

for some common purpose. The common stock so contributed is 
denoted in money and is the capital of tho company. The persons 8 “ ' 
who contribute it, or to whom it belongs are members. The propor- 
tion of capital to which each member is entitled is his share. Shares 
are always transferable; although the right to transfer them is often 
more or loss restricted” (a). 


Tho difference between an ordinary partnership and a company Difference 
has been explained by James, L.J., thus (b): 


“An ordinary partnership is a partnership composod of definite 
individuals hound together by contract between themselves to con- 
tinue combinod for some definife object, either during pleasure or 
during a limited time, and is essentially composed of tho persons 
originally entering into tho contract with one another. A company, or 
association (which I tako to he synonymous terms) is tho iosult of an 
arrangement by which parlies intend to form ap artuership wliich is 
constantly changing, a partnership to-day consisting ojf certain mem- 
bers, and to-morrow consisting of some only of those members along 
with others who have come in, so that there ■will be a constant 
shifting of the partnership, a determination of the old and a creation 
of a new partnership, and with the intention that, so far as the 
partners can by agreoment between themsolves bring about such a 
result, the new partnership .shall succeed to tho assets and liabilities 
of tho old partnership . This objoct, as regards liabilities, could 
not in point of law bo attained by any arrangement between the 
persons themselves, unless tho persons contracting with them 
authorized the change by a novation, or unless, by special provisions in 
Acts of Parliament, sanotion was given to such arrangements.” 


between a 
company and 
a partnership. 


It will ho observed that a company as thus defined diffors from 
an ordinary partnership in that a ny memb er of the company _cap 


(a) Lindley on Companies, p, 1. (b) Smith v. Andenon, 15 Oh. D, 

See Iteg. v. Registrar of Jt. 8t. Com- 273. 
patties, [1891] 2 Q. B. 598. 
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transfer his share so as to enables the transforoo to tako liis placo 
in the company, whereas in an ordinary partnership no partner is 
at liberty without the consent of all tho othor partners to rotiro 
from tho firm and substitute anothor porson in his plaoe as 
partner, and an assignment of his sharo does not ontitlo tho 
assignee ,to become a partner (e). 

But in most respects an__ unincorporated company may be 
regarded as being a more private partnership, jwhioh, in English 
law (d), has no_ existence as a legal 'persona distinct from the 
members of the firm. Each partner is the agent of the others to 
contract on behalf of them all os to matters within the scope of 
the business (s), and creditors contract with the partners as indi- 
viduals. It follows that every member of an unincorporated com- 
pany is at common law personally liable, as a partner 1 , without 
limihjfor the whole of the debts contracted by the company while 
he is a member ( ante j p. 11); and, as between the members, oaoh 
has a right to make his co-partners contribute in proportion to 
their shares towards the paymont of the partnership debts (f) . 
But at common law one partner could not sue othor partnors for 
contribution, and in tho case of unincorporated companies with a 
largo number of members, it was praotioally impossible to obtain 
a dissolution or winding-up of the business and an adjustment 
of tho rights of the members inter se (g ) . Now, howovor, undor 
the Limited Partnerships Act, 1907, t here m ay ho partnors whose, 
liability is limited to the amount of capital contributed by 
thorn (A). 

It has been said that unincorporated companies with transferable 
shares are illegal at common law beoause the privilege of having 
transferable shares can only be acquired by charter or statute (?). 
A great authority ia, however, of opinion that this view is wrong, 


(o) Jefferys y. Smith, 8 Russ. 158; 
27 R. R. 49 ; Byrne v. Reid, [1902] 2 
Oh. 785. Lindley, Partnp. 396. 

(d) In. Scotch law a firm or partner- 
ship is a distinct legal 'persona. See 
BcII’b Principles of the Law of Scot- 
land, § 357, and the Partnership Act, 
I860 (53 & 54 Viot. o. 39), s. 4 (2), 
(s) Oakes v. Tvrquand, L. R. 2 H, 
L, 358, par Lord Cranworth; Ernest 
v. Nioholls, 6 H. L. C. 401, 417, per 
Lord Wensleydale, 

(/) Lindley, Partnp. 402; Partner- 


ship Act, 1890, s. 24. 

(ff) Sec, e.g., Van Sandmi v. Moore, 
1 Russ, 441, whBre a bill was filed 
against noarly 300 defendants; sea the 
observations of Lord Eldon, O., as to 
the history of joint stock companies, 
at pp, 458 et seq., and 470 et teq. 

(A) 7 Edw. 7, o. 24. Ante, p. 11. 
(*) See Duvergier v. Bellows, 5 
Bing. 267; 34 R. R. 578; Blundell v. 
Winsor, 8 Sim. 601; 42 R. R. 242. 
Lindley on Companies, 180. 
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and that suoh a company is not illogal at common law, unloss it Chap. XVI. 
can be shown to be of a dangerous and mischievous character 
tending to the grievance of His Majesty’s subjects (/). It must 
be remembered that the formation of a oompany, association, or 
partnership consisting .of more_ than Lwenty porsons for tho 
purpose of carrying on business for gain is prohibited, by tho 
Companies Act, 1908, unloss registered (7f). 

On tho other hand, a corporation is, in the eye of tho law, a Corporation, 
person distinct from the “corporators,” i.e., tho members for the 
time being of the corporation, and tho rights and obligations of 
the corporation are not exeroieeable by or enforceable against its 
members; so that the only romedy of creditors of a corporation at 
common law is against the property of the corporation, and they 
have no rights against the separate property of any member of the 
corporation as suoh ( l ). Nor can a member of a corporation sub- 
stitute another person as a corporator in plaoo of himsolf without 
authority from charter or statuto (m) . 

At common law, also, every association of porsons formed iii 
order to carry on and sharo tho profits of a business must bo 
either a partnership or a corporation («); thoro is no lertium quid 
such as tho modorn incorporated joint stock company, of which 
tho individual membors, though liable personally for dobts of the 
company, may yot bo liable only to a limited amount, and not, 
liko ordinary partners, without limit. 

A corporation (o) may, at common law, be oroatod oithcr by 
Royal Charter or by Act of Parliament; but the Crown could 
not, in creating a corporation, impose any personal liability for it3 
debts on the members of the corporation until, in. 1826, a statute 
empowered it to do so (p) , 

In 1834 the Crown was enablod by statute (q) by means of Companies 
letters patent to confer on a company certain privileges, such as ™^“ t | etter8 

(/) Sea last note. 'Sheffield Mg. Boo., 22 Q,, B. D. 476. 

( h ) 8 Edw. 7, o. 69, a. 1, post, See the discussion of “ Artificial Pcr- 
p. 293. sons ” in Pollock on Contract, 117 

( l ) “A corporation is a legal per- et seq. 
som just as muoh as an individual; (m) See ante, p. 139. 

and, if a mau trusts a corporation, ho (») MacIntyre v. Connell, ] Sim. 

trusts that legal persona, and must N. S. 283. 

look to its assets for payment: ho can (o) See, as to corporations, M. L. 
only call upon individual members to R. P, 39; and Grant on Corporations, 
oontribute in oase the Act or ohartsr (p) 6 Geo. 4, o. 91. 

has so providsd; ” per Gave, J., Me (?) 4 & 6 Will. 4, o. 94, 
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statutes. 
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the right of suing and being sued in the name of ono of its olliuors, 
without incorporating it: and this may still be dono under tho 
Chartered Companies Acts, 1837 (r), which repealed both tho 
Acts above referred to Thus the legislature obviated tho incon- 
venient necessity of making all the members of an unincorporated 
company parties to actions by or against the oompany (s) . 

If a company was incorporated by special Aot of Parliament 
without any express provision as to the liability of its members, 
they wero not personally liable for any debts of tho company; 
but such Acts somotimes provided that the members should bo 
liable to the extent of the amounts unpaid on their shores ( t ) . 

An Act of 1814 ( u ) enabled companies to obtain a certificate of 
incorporation without charter or special Act, and by an Act of 
1855 (a;) thoy might be incorporated under die Act of 1811 with 
limited liability. These Acts were repoaled and roplacocl by tho 
Joint Stock Companies Acts of 1856 and 1857 {y), by tho Com- 
panies Act, 1862 (a), and subsequent statutes, All those aro now 
replaced by the Companies Aot, 1908 (a). 

The Aet of 1844 above reforrod to did not provide for tho 
dissolution and winding-up of joint stock companies; but hi tlio 
years 1848 and 1819 certain statutes, known as the Winding-up 
Acts (6), were passed to enable sharoholclors to onforoo nitre bio 
contributions inter se; hut thoy gave no powor to creditors to 
institute winding-up proceedings Tho Aot of 1 856 (o), however, 
contoined provisions as to winding-up proceedings on petition to 
tho Court by a oroditor or contributory in oases whore it was 
alleged that the company was unable to pay its debts; and in 
other eases on petition by the oompany itself. TJndor tho previous 
Act- “ the course which a oredilor was to take in ordor to onforoo 
a dobt or demand was to sue tho incorporated oompany as his 


(r) 7 Will 4 Ss 1 Viet. e. 78, as 
explained by 47 5- 48 Viot e. 66; 
post, p. 289, 

(j) Oahe s v Tmquand , L. R 2 
H, L. 358. 

(t) Lindley on Companies, 4 
(w) 7 4: 8 Viet o. 110. This wftB 
the first general Joint Stock Company 
Aet. In the same year the 7 & B Viot, 
o. 113 obliged banking companies to 
be incorporated by charter only. See 
the sketch ol these Acts by Lord Cran- 
worth, in L. R. 2 H, L. 359. 


(%) 18 k 19 Viot. o. 138. 

(«/) 19 & 20 Viot. o. 47; 20 & 21 
Viot. o. 14 

(а) 25 5s 26 Viot. o. 89. 

(®) 8 Edw. 7, o. 69. 

(б) 11 5c 12 Viot. o, 45; 12 & 13 
Viot. o, 108; and see 20 & 21 Viot. 
o 78. all repealed by 25 & 26 Viot. 
c. 89 

(o) 19 5s 20 Viot. o. 47, ss. 69 
et seg.; repealed by 25 5s 26 Viot. 
o. 89; the last statute being in turn 
repealed by 8 Edw 7, o. 89. 
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1808, 


debtor, and, having rooovorod judgment against that body, bo was Chap. XVI, 
in the first instaneo to endeavour to lovy his dobl by an oxocution 
against it, and if that did not produco sufficient to satisfy him, 
then he was ontitled to issuo execution against any shareholder, 
or, within corlain limits, against any of those who had been 
shareholders whon his right arose” (d). 

The most important olassos of modern companies are— (1) Joint 
stock companies, incorporated by registration under tho Com- 
ponies Act, 1908 (e), the name and objects of the company, the 
amount of its capital divided into shares of a certain fixed amount, 
and some other particulars being set forth in a .memorand um of 
associationjdgned, in tho oase of public jiompanies, by at least 
seven, and in the case of “privato companios,” by at least two, 
subscribers (/); and (2) companies (e.g., railway companies), in- 
corporated by, special Acts of Parliament and regulated by tho 
Companies Clauses Consolidation Aot, 1845 (g), and tho amend- —under Com- 
ing Acts (ft), which sot forth usual provisions formorly insortod 
in special Acts incorporating joint sLook companios for the execu- 
tion of undertakings of a public natuvo, and provide that suoh 
provisions, savo so far as thoy shall bo oxprossly varied or oxroplod 
by any suoh spocial Act, shall apply to tho company incorporated 
by such Aot and to its undorlakiug, so far as Uioy shall ho appli- 
cable thereto (?) . Tho spocial Aot names tiio amount of tho capital 
of tho company, the number of shares into which i( is to be 
dividod, and tho amount of each sharo. 

Tho word “ capital, " as has boon pointed out by Lord 
Lindlcy (ft), is usod in many Bonsos, tho idea undorlyiiig iLs various 
meanings in connection with a company boing that of “ money, 
obtained or to be obtai ned for tho purpose of commencing or 
extending accompany ’s business, as distinguished from monoy 
earned in carrying on its business.” So-called borrowed capital, 
or “loon capital,” is noithor more nor loss than a dobt from tho 
company to the person or persons who lend it. 

Tho “ nom inal capi tal ” of a company is tho sum which, by tho 
special Act or ohartor, or memorandum of assooiation, or other 


Consolidation 
Aot, 1815. 


Capital 


‘Loan 
capital. ” 


1 Nominal 
capital.” 


(i) Per Lord Oranworth, Oakes v. Viot. o. 48; 47 & 48 Viot. o. 48; 51 

Turquand, L. B. 2 H. L. 361. St 62 Viot. o. 48; 52 St 58 Viot. o, 3T, 

(e) 8 Edw 7, o, 69 Wins P. P. 299. 

(f) S. 2 (t) 8 it 9 Viot. o. 16, s. 1. 

(ff) 8 Sc 9 Viot. o. 16 (A) Liudley on Companios, Bk. Ill , 

(A) 26 & 27 Viot a. 118; 82 it 33 Oh. 8, s. l,p 613. 
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“ Subscribed, 
capital,” or 
“issued 
oapital.” 


“ Paid-up 
oapital.” 


“ Under- 
writing" 
shares. 


Contract to 
take shares. 


Contract to 

piiTohase 

shares. 


instrument by which the company is constituted, is authorized to 
be raised by the company, and it is generally by that instrument 
divided into a specified number of shares, eaoh share being of a 
fixed amount. The “subscribed capital" or “issuod capital" 
consists of so much of the nominal oapital aB is Bubsoribod by 
persons who, by agreeing to lake shares, become liable to pay to 
the company the amounts for which thoso shares havo been 
created (l). The “paid up capital” consists of suoh part of llio 
subscribed capital as has been paid to the company or crodilod by 
tho company as paid ( m ) in respect of shares allotted and issued 
to the subscribers who become shareholders (n) . 

Sometimes, on the formation of a oompany, on “ u nderwriti ng ” 
agreement is entered into, that is, an agreement entered into, 
before tho shares are brought before the public, that in the event 
of tho public not taking up the whole of them, or the number 
mentioned in the agreement, the underwriter will, for an agreod 
commission, take an allotment of suoh part of the sharos as tho 
public has not applied for (o). 

A contract to take shares to he issued by a company is consti- 
tuted by an application la the oompany for, or an ollor to lalco, tho 
shares, acoeptod by an allotment of shares to tho applicant; hut 
there is no complete contract until tho fact of tho allotment is 
communicated to the applicant (p), for tho acccplanno of an offer 
must on goneral principles bo oommunicaled (q) . 

Tho nature of a oontraot to purchase shares, already isBuod in 
a going company, from the holder of the sharos diffors from that 
ot a contract to purchase goods or ohattels. It is in effect a 
contract by the buyer to enter into a partnership already formed, 
taking his share of past liabilities and his chance of future profits 
or losses. He has not bought any chattel or pioce of property 
foe himself; he has merged himself in a society, to tho property 
of which he has agreed to contribute (to the amount, if any, unpaid 


(l) Per Fry, L.J., Me Almain Co., 
38 Oh. D. 424. 

(«i) See post, pp. 292, 304. 

(m) As to the moaning of “ sub- 
scribing ’’ for shares, see Amiaon v. 
Smith, 41 Oh. D. 348, 358; and os 
to the meaning of “ issued,” see Bush's 
Cose, 9 Ch. 554. 

(o) Per Cotton, L.J., Ex p. Audtnn, 
42 Ch. D. 1, 6. See post, p. 305. 


(p) Gunn’s Cate, 3 Ch. 40; 
Mohnson’s Case, 4 Ch. 822; Ex p. 
Hall, 63 L, T. 869. See Household 
Ins. Co. y. Grant, 4 Ex. D. 216; 
Truman’s Case, [1894] 3 Ch. 272; Me 
Consort Mines, [1897] 1 Ch. 575; Me 
London Banh, [1900] 1 Ch. 220. 

(g) Pollook, Contr. 34; per Lord 
Blaokburn, Brogden v. Met. li. Co , 
2 App. Cas. 691. 
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on tlio shares), and Lho proporty of which, including his own Chap. XVI. 
contributions, he has agroed shall be usod and applied in a par- 
licular way and in no other way ( r ). 

Shares in a company are generally issued not fully paid up, Uncalled 
and in such oases the unpaid part of tho shareB has to be paid cfipifn ' 1 ' 
when demanded or “called up” at the times roquirad by tho 
constitution of the company, Monoys so payable in rospoot of 
shares aro often described as “ unoalled capital," and, when pay- 
ment of thorn is demanded by tho proper authority, as “ calls” (s). 

It sometimos happens that, whon the shares are fully paid up, they 
aro turned into “ stook ” (t). The distinction between shares and » stock.” 
stock is that shares cannot bo transferred in fractional parts, but 
stock can (u) . 

When tho original shares in a company aro subscribed, it is Scrip, 
the practice to issue to each subscriber documents oallod “ scrip., 
certificates,” or, for brevity, “scrip," stating that he, or more 
commonly “ thc_ holder ” of the scrip, is entitled to so many shares 

on. which 1. have been paid., The scrip confers on the porson 

named in it the right to acquire, but does not impose on him any 
obligation to accept Lho shares; and, as a general rule, tho scrip- 
hold or does not ncquiro tho rights of a sharoholdor until his scrip 
is Qxohaugcd for shares. In somo fow companies no shares arc' 
ever issued, and Lho scrip -holders aro tho sharoholdors. Suoh 
companies aro called “scr ip companio s” (%). 

Primd facie scrip is not negotiable,, but it may be proved to bo 
negotiable by mercantile usage in any particular cubs; and, ovou 
if it is not, tho true ownor may by his own oonduot produdo him- 
solf from denying that it is transferable by delivery to a Iona fide 
holder for yaluo («/). 

In tho ahsonca of any provision for managoment of a company’s Management 
business, it would seem that the majority of its sharoholdors must 


(r) Per Cairns, 0., llouldsworth v. 
Glasgow Hank, 5 App. Cas. 324, per 
Lord Ilatherley, iS. 332, por Lord 
Blackburn, ih, 337, as to the nature 
of a oontraot to take shares. 

(«) See Lindley on Companies, 
Bk. III., Ch. 3, s. 2 (1), as to what is 
the proper authority; and He Pyle 
Works, 41 Ch. D. 583, post, p. 303, 
that it is a matter to be regulated by 
the articles o i association until there 


is a winding-up, when the liquidator 
is the person to make calls. 

(0 See Companies Clauses Consoli- 
dation Aot, 1815 (8 & 9 Viot. o. 16), 
s. 61; Companies Aot, 1908, ss. 41— 
18 

(«) Ses Uornoe v. Aylmer, 10 Ch. 
148; L. R. 7 II. L. 717. 

(a) Lindley on Companies, 84. 

(y) Sop ante, pp. 181, 182, Hum- 
ball y. Metropolitan Bank, 2 Q. B. D. 
194. 
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Chap. XVI. detormino how it is to be conducted («); but it is gonorally pro- 
vidcd that the management shall bo entrusted to directors, who 
aro uio aomnts, not of individual shareholders, but of tho 
company (a); they are not trustees lor individual shareholders (b). 

A company which is neither incorporated nor privileged by 
the Grown (c) or by statute is, as we havo said, substantially a 
partnership; but an incorporated company is, in a logal point of 
view, distinct from its members, and its existence is not affected 
by changes among them. 

The history of the law relating to companies will ho found in 
Lindloy on Companies (<?). We shall here confine our attention 
to— 

(1) Cost-book mining companies; 

(2) Companies constituted by IclLers patont under tho Chartered, 

Companies Aol, 1837 (e); 

(3) Companies regulated by a special Act of Parliament in- 

corporating tho Companies Clauses Consolidation Act, 

1845 (f); 

(4) Companies regulated by the Companies Act, 1908. 

Coat-boob: (1) Cost-book mining companies are partnerships (g), regulated 

companies, ^ g Q]iera p ] aw 0; f partnership except so Ear as that law is ex- 
cluded by local custom, or by special agreement referring to and 
embodying such custom (h); and oxcept that any partner may 
retire at any time upon the terms that, if the company is solvont, 
he is entitled to receive his sharo of tho surplus left after deducting 
the liabilities from the assets, and that, if it is insolvent, ho pays 
his share of the liabilities after deducting the assets (?) . Formerly 
the liability of a shareholder who had retired to the creditor's of 
the company was the same as if the company hod been an ordinary 


(it) Lindley on Companies, Bb III., 
Ch. 1, s. 1. 

(0) lb, As to the position and func- 
tions of directors, see lie Haute Oo., 
40 Oh. D. 141; He Sharpe, [1892] 1 
Oh. 167. 

(1) Peroival v. IPright, [1902] 2 
Oh. 421. 

(o) l.e., companies formed under 
7 Will. 4 & 1 Viofc. c. 78. See post, 
p. £89. 

(d) Introduction, p. 2. 


(a) 7 Will. 4& 1 Viet. o. 78. 

(/) 8 Si 9 Viot o. 16. 

(?) Kittew v. Lisheard Union, L. 
R. 10 Q, B. 7. It follows that each 
shareholder is liable for all the debts 
of the company: Peel v. Thomas, 15 
O. B. 714. 

(A) Lindley on Companies, Bit. I., 
Cb. 4, class 1. 

(») Re franh UUls Mining Co,, 23 
Ch. D. 52; Re Prosper Oo., 7 Ch. 2B6. 
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partnorslup (7c); but a past shareholder oE a company within the Chap. XVI. 
Stannaries is not liable to contribute to the assets of tho coinjVany 
il lie consed to be a aharoholdor two years beforo tho mine ceased 
to be wortod or before tho date of tho winding-up ordor (l). 

A cost-book oompany is formed by the agroomont of tho adven- 
turers, who have undertaken to work a lode, to share the advontui'o 
in certain proportions. They have no fixed oapital, and they 
appoint an agent, oallod a purser, who manages the mine. Tho 
agreement, tho receipts and expenditure in respect of the mine, 
the names of tho shareholders, Ihoir accounts with tho mine, and 
transfers of tho shares, are entered in a book called the “ cost-book.” 

The rules and regulations of tho oompany (if any) formerly had 
to ho registered at the office of the registrar of the Court of tho 
Vioo-Warden of tho Stannaries (m ) . Tho Stannaries Court was stannaries 
abolished in 1896, and tho jurisdiction transferred to tho County Court ' 
Courts (n) . 

Transfers of shares arc usually effected by a document signed Trarmfrr of 
by the transferor and Iransf orco, by which tho former acknowledges s,mros ia ' 
that ho has made, and the latter that ho has aoooptod, a transfor 
of tho shares mentioned. This document is addressed to the 
purser, and on being sent to him is sufficient authority to him to 
register tho transferee as a aharoholdor (o) . 

A cost-book mining company may sue for unpaid calls in the Calls, 
name of tho pursor as nominal plaintiff Cor tho company (p). 


(2) By an Act called tho Chartered Companies Act, 1837 (q), Companies 
powor was given to tho Crown to grant by letters patent “ to any chartered 
oompany or body of persons associated together for any trading Companies 
or other purposes whatsoovor, and to tho heirs, executors, adminis- ’ 


(k) Tredwet v. Mom no, 6 M. & 
W. 461; 65 R. R. 689; Zanyon v. 
Smith, 3 B. & S. 938. 

( l ) B. 269 (2) of the Companies 
Act, 1908, ’whioh repoals s 25 of the 
Stannaries Act, 1869. 

(m) 32 & S3 Viet. o. 19, s. 0; as to 
the duty of tho purser to make entries 
in tire cost-book, see the Stannaries 
Aot, 1887 (60 & 51 Viet. o. 43), s. 23. 
The offleo of tho registrar has been 
abolished by order of the Board of 
Trade, March 22nd, 1897. See London 
Gasette, March 23rd, 1897, p. 1677. 


(«) Stannaries Court Aot, 1896 (69 
& 60 Viet. o. 45, s. 1), and order of the 
Lord Chancellor made thereunder on 
Deo. 16th, 1896; W. N. 1897, p. 43. 
See Companies Act, 1908, s. 280. 

(o) Tall v. Zee, 4 Ex. 230. Proba- 
bly a transfer by parol is sufficient- 
Walker v. Bartlett, 18 C. B, 845. 

(p) Stannaries Aot, 1869 (32 & 38 
Viet. o. 19), s. 13; Me Nanoe, [18D3] 
1 Q. B. 500. 

(?) 7 Will. 4 & 1 Viet. c. 73, s. 2, 
as explained by 47 & 48 Viot, o, 56. 


G.P.P. 


19 
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Clap. XVI. lraloi'8, and assigns of any such porsons, although noi incorporated 
by suoli letters patent, any privilege or privileges which, according 
to the rules of tho common law, it would be competent to Hor 
Majesty, her heirs and successors, to grant to any such company 
or body of persons in and by any charter of incorporation.” 

It was also provided that tho letters patont so granted might 
declare that all suits and proceedings by or against tho company 
should be carried on in the name of, or against ono of, the two 
officers appointed to sue and be sued on behalf of tho company (r); 
that the individual liability of members of tho company might be 
limited by the letters patent to such extent per share as should be 
declared in the letters patent (s); that every such company should 
he entered into by a deed of partnership or agreement in writing, 
in which the number of shares should be specified, also the names 
or stylos of the company and of its members, its business, and 
the principal or only place of carrying it on (£); that, on the 
transfer by deed or writing of any share, notice in writing should 
be given to the company by the transferee (w); that no transforoo 
should ho entitled to recover any share in tho profits until tho 
transfer should he registered (»); that a person ceasing to bo o 
member should oontinuo liable as a member until a return of tho 
transfer or other faot whereby he oeasod to bo a rnombor should 
be registered {y)\ that judgments againsL the officer of tho com- 
pany might bo enforced against past and present members, bu( , 
in oaso the liability of the members was restricted, only as against 
any member to the amount remaining unpaid on bis share (s). 
Companies (3) Whore a company is incorporated by a special Act of 
rader spremi Parliament, tho members of the company are not partners, and 
Aot8 - (heir liability in respeet of tho debts of the company depends 

upon the provisions of the special Aet. In the ahsoncc of express 
provision, as we have observed above, the members are not 
personally liable for the debts of the company, except in respect 
of moneys unpaid on their shares (a) . It is the praolioe to incor- 
porate the Companies Clauses Consolidation Acts, 1845 to 1889 (6) 
(sometimes with variations or exceptions), in the special Act. 


(r) S. 3. (a) S, 24. 

CO S. A. (a) See post, p. 292. 

(*) 7 Will. 4 Si 1 Viet, o. 73, s. 5. (4) 8 & 9 Viot. o. 16; 26 Si 2V Viot. 

(«) S. 8. o. 118; 32 It, 38 Viot. e. 48; 51 & 62 

(-0 s. 20. Viot. o. 48; and 52 & 53 Viet. c. 37. 

(y) S. 21. 
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Tho Companies Clauses Consolidation Act, 1845, assumes that Chap. XVI 
tho oompany is incorporated by a apodal Act by which tho amounL CompunicH 
of nominal capital and the number and amounts oil the shares arc Oiauaos^ Con- 
prcscribod. The Act provides that the shares arc to bo numbered Art, 1846 . 
regularly from one upwards, so that each shore shall be distin- 
guished by its own number (c). Tho company is to keep a. book Register of 
called tho “ Register of Shareholders,” authenticated by tho Bt,uoho L1S ' 
common seal of the company (d), containing the names and 
additions (e) of the shareholders, the number of shares to which 
eaoh is entitled, the distinguishing numbers of the shares and the 
amount of the subscriptions paid on thorn (/). Tho register of 
shareholders is prima facie evidence against a person registered 
in it as a shareholder that he is such in fact (g) On demand of 
any shareholder, and on payment of a small fee, the company is 
required to deliver to him a certificate of membership, which is 
primti facie evidence of his legal (h) title to the shares mentioned 
in it (i). By issuing a oertifioate, the oompany may bo estopped 
from donying tho title of the person therein named to tho 
shares (Jr) . 

I( should bo obsorvod that a person may be a shareholder He^ihicw not 
though his namo ho not on the rogistor of shareholders, as whoro 0HU, ‘ luhlV0, 
tho special Act names him as a direotor and requires each director 
to hold shares (1); and that if tho namo of a person ia improperly 
put on the registor, tho onus lies on him of showing that he is 
not a shareholder, which he can do by showing that his namo was 
placed on the register without his express or implied authority(w) . 

On the ono hand, a person who is bound to aooept shares may be 
registered as a shareholder («), and, on the other hand, a person 
whoso name is registered as a shareholder does not become a 
shareholder unloss he is also entitled to a share in tho com- 

(0) Aot of 1846, a. 6. [1898] A. C. 896; post, p. 802. 

(d) Where tho register ia contained (1) Portal v. Emmens, 1 C. P. D. 
in several volumes, it suffices if the seal 201, 664; Isaacs' Case, [1892] 2 Ch. 
is affirod to tho last of thorn only; 168; sea Wolverhampton Wafer Co. 

Knight v. ff. N. li, Co., 1 Macq. 112. v. Eawleesford, 6 C. B. N. S. 336, 7 

(e) Elpli. Introd. 66. id. 795, 11 id. 456; Re 8. London 

(/) Aot of 1845, s. 9. Fish Market Co., 39 Ch. D 321,337; 

(y) lb. a. 28. post, p. 311. 

(ft) Shropshire Union It. Co. v. Reg., (m) Lindley on Companies, Bt. I., 

L. R. 7 H. L. 496. Ch. 2, s. 3. 

(1) Aot of 1846, ss. 11, 12. (») Midland Great Western It. Co. 

(ft) Ralhis Co. v. Tomkimon, v. Gordon, 16 M. k W. 804. 

19 (2) 



292 


TOE MODERN LAW OF PERSONAL PROPERTY. 


Chap. XVI, 


Transfer of 
shares 


Trust®. 


Issue of fully- 
paid stook at 
a diRoount. 


Remedy of 
creditors of 
company. 


pany (j?). But, whoro a person lias boon put on the rotator, 1l\e 
company have no right to strike him off unless (hoy enu show 
proper grounds for so doing (o). 

Whoro the register is incorroot, tho oompany can bo compelled 
by mandamus or injunction respectively to insert tho uamo of a 
person who has a right to be on the register (p), or to strike out the 
name of a person who has been improperly placed on it ( q ) . 

Tho shares are transferable by deed, which may bo in tho form 
prescribed by the Act or to tho like effect, and must bo delivered 
to the secretary of the oompany (r), who keeps it and enters a 
memorial in a hook called 11 the ^Register of Transfers ” (s). In 
cases where the interest in any share is transmitted owing to the 
death or bankruptcy of a shareholder (formerly by the marriage 
of a female shareholder), or by any other lawful means, the 
transmission is to he authenticated by a declaration made in the 
prescribed manner and left with the secretary, who is to enter 
the name of tho person ontitled by Buch transmission on tho 
register of shareholders (t) 

The company is not bound to see to the oxocution of any IruRt, 
whether express, implied or constructive, to which any oT llio 
shares may be subject («). 

It should be noted that companies to which tho Companies 
Clauso3 Acts of 1803 and 1869 (a) are applicable, may issue fully 
paid-up stock or shares at a discount for cash or other considera- 
tion, though the directors may be personally liable if they do so- 
without necessity (y). 

The creditors of a company governed by the Companies Clauses 
Acts are not entitled to prooeed against tho shareholders personally 
if payment can he obtained from the company ( 2 ). 


(«) See note (m), p, 291. 

( 0 ) Ward v. 8- E. R. Co,, 2 E & 
E. 812. 

(p) Reg. v. Shropshire Umon R. 
Co., L. R. 8 Q. B. 420. 

(?) Eustace v. Dublin Trunk R. 
Go., 6 Eq. 182. 

(r) N annoy v. Morgan, 37 Ch. D. 
840 j Roots v. Williamson, 38 id. 486, 
494 

(s) Act of 1845, sb. 14, 15; Nan- 
nay v, Morgan, sup. 

( t ) Aot of 1845, SB 13, 19. Sec 


os to the position of executors or ad- 
ministrators of a shareholder, Barton 
v. N. Staff. R. Co., 38 Oh. D. 458; 
Barton v L. # N. W. R. Go., 24 Q. B. 
D. 77. 

(a) Aot of 1846, s 20. 

(a) 27 & 28 Viet, c, 118, s. 21, 
32 Sc 33 Viot, 0 . 48, ss. 5, 6, 7. 

(y) Webb r. Shropshtio R. Co., 
[1898] 3 Ch. 307, 829; Statham t. 
Brighton Go , [1*899] 1 Oh. 199. 

(z) Bindley on. Companies, Bk. II , 
Ch 6,s.2. 
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Where execution is issuod against Lho properly oC iho company, Chap. XVI, 
and “ llioro cannot ho found sufficient (a) whereon to levy such " 

execution,” execution may bo issuod against any shareholder to 
the amount unpaid on his shares (b), ovon though ho is not 
registered as a shareholder (c), on the oroditor obtaining a scire 
iacias (d) or leave to issue execution (e) . 

(4) Companies incorporated under special Acts, and legulatod, The Com- 
as above described, by the Oompanios Clauses Aots, must be 0 ’ 
carefully distinguished from joint stock companies incorporated 
by registration under the Comnamea Aotj 19 08 //), and regulated 
by that Aot, which we iiow"prooeoc(' to r consiS or 
The Companies Act, 1862 (g), repealed the Joint Stook Com- 
panies Aot, 1844(A), and fifteen other Aots passed in that and 
subsequent years for the regulation and winding-up of joint stock 
companies, including banking companies It was frequently 
amendod and extended by various Acts, passed between 1862 and 
1907, doaling with companies registered under it. All those Aots 
wore generally roferrod to as the Companies AcIb, 1862 1 o 1907 
Til 1908 iho Companies (Consolidation) Act, 1908 (fr), was 
passed, which repeals, lho wliolo of iho Companies Acts, 1862 to 
1907, and s. 10 of Iho Judicature Act, 1875 (l), so Car as it relates 
to companies This Aot incorporates, with some oliangos, the pro- 
visions of the repealed Acts, and consiitutos a code of oompany 
law foi companies to which it applies. 

The Act of 1908 (m) forbids the formation of a company, Registration 
association, or parlDorship, consisting of moro_thnp ton persons, no ™ wa,r 3 r ' 
for iho purpose of carrying on tho business of banking, and of more 
than t woniy for the purpose of oarrying on any ofhor business for 
gain, unless it is registered under that Aot, or incorporated by Aot 
of Parliament or letters patent, or is a mining company within 
the Stannaries, and subject to tho Stannaries jurisdiction. 


(o) Basil uA v. Bei byshire B. Co., 
9 Ex. 149. 

(6) Aot oi 1845, s 38. Dudley 
on Oompanios, Bit II,, Oh. 6, s. 3. 

0) Portal v. Mmmom, 1 O. P. D. 
201, 664. Anio, p. 291. 

(d) Jhtchtm v. Kilkenny, #o, 7Z. 
•Co., 10 O. B 160. As to soiro faoias, 
see anlo, p. 168. 

(e) R. S. O , Ord. XLII. r. 23 
(/) 8 Edw. 7, o. 69. 


(?) 26 & 26 Viot. o. 89. 

(6) Ante, p. 284. 

(k) 8 Edw. 7, c. 69; see Sohed. 6 
for list of repealed statutes. 

(Z) 88 Sc 39 Viot. o. 77. 

(m) 8 Edw, 7, o. 69, s. 1. See 
B. v. Tankaid, [1894] 1 Q. B. 648. 
Insurance companies arc also rog dated 
by tho Assurance Companies Act, 1909 
(9 Edw. 7, o. 49). 
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Objeot of 
Rio Aol. 


Companies to 
■which Act 


Chap. XVI. Willi regard lo tho similar provisions of Uie Aot oi 1862, il 
was said Lh.at “the Act was intended to prevent the miauhioC 
arising from large trading undertakings being carriod on by large 
fluotuating bodies, so tliat persons dealing with them did not know 
with whom they were contracting, and so might bo put to great 
difficulty and expense, which was a public mischief to ho re- 
pressed” («); and “the objeot of the Act was that commorcial 
associations or companies consisting of more than twonty mem- 
bers should bo registered ” ( 0 ), and to olotlie a large partnership 
with something in the shape of a corporate capacity (p) . 

The Aot of 1908 applies not only to companies formod under 
it, hut also, in part, to companies whioh were formed or registered 
under the repealed Act of 1862 or the Joint Stook Companies 
Acts (q), and, as regards winding-up, to unregistered companies, 
including any partnership, association or company consisting of 
more than seven members, and to a trustee savings bank (?•) 
Previously existing companies may, with certain exceptions, 
register under the Aot of 1908, and may do so even with a viow 
lo the company being wound up(s). 

Everj company incorporated outside the United Kingdom 
whioh establishes _a plaoe of business, within it must file certain 
particulars with the registrar of companies and comply with certain 
requirements (f). Companies incorporated in British posses- 
sions, on filing certain particulars, are empowered to hold land 
m the United Kingdom (w). 

Under the Act s even or more persons, or, in the case of a 
“pr ivate comp any,” two person s (a;), associated for any lawful 
purpose may, by subscribing their names to a memoran dum af 
a ssociat ion and registering it (and also the articles of association, 
if any), form an incorporated oompany with or without limited 
liability ( y ) . The memorandum must contain the prescribed state- 


Momoraudum 
of association, 


(«) Per James, L.J., Smith v. 
Anderson, 15 Ok. D. 278; see Orm- 
ther v. Thorley, SO L. T. 43; lie Sii- 
daU, 29 Oh. D. 1; and, far examples 
of illegal associations, Jenmngs y. 
Hammond, 9 Q. B. D. 225; Shaw 7 . 
Benson, 11 id. 563. 

(o) Per Jessel, M.R., Be Padstow 
Assam , 20 Ch. D. 145. 

(p) Per Gifford, L J,, Be Genera 


Co. of Land Credit, 5 Oh. 877. 

(?) Part VI. 

(r) Part VUE. 

(s) Part VIT. See Beg. v. Regis- 
trar of Joint Stook Companies, [1891] 
2 Q. B, 598. 

(t) Part IX , s. 274. 

(») S. 275. 

(a) Aot of 1908, s. 121. 

(y) S. 2. 
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monis (g), of whioh tho most imp or taut arc the objects for which Chap, XVI. 
tho company is to be established, lor thoroby aro its powers 
limited (a), and whether the liability of its mombors is limited, 
and to what extent (b). 

Upon r egistrati on boing duly made, tho registrar of joint stock TtoaWvation. 
companies certifies tliat tho company ia incorporated, and in the 
case of a limited company that the company is limited, and from 
the date of incorporation mentioned in tho certificate (e) tho sub- 
soribors of the memorandum of association, together with such 
other persons as from time to time become members of tho 
company, become a b ody corp orate by the name contained m 
the memorandum, having perpetual succession and a common 
soal ( d), with power to hold lands (e), 

Tho certificate of the registrar in respect to any association 
is conclusivo evidence tliat all tho requisitions of the Act in 
reapocl of registration and of matters precedent and incidental 
thereto havo been complied, with; and that the association is a 
company authorized to be registered and duly registered under 
the Act (/), 

K the requirements of the statuto havo boon compliod with, tho “ One man 
oompany becomes a valid legal corporation having a legal oxislouco 
apart Irom the individual shareholders; and this is so, although 
lheio may bo but sovon sharoholdors, all members of ono family, 
and tho oompany has boon formed for tho purpose of taking over 
and carrying on tho business of ono of tho sevon sharoholdors who 
holds nearly all tho shares (g) . 

Tho extont of tho liability of the members of a company under liability of 
the Act must be defined by the memorandum. It may be nn- ® ieml:)0ia - 
limit ed, in which case tho company is called an unlimited company, 
or it may be limited either to the amount, if any, unpaid on tho 
shares, when it is called a company limited by shares, or to such 2. 


(a) Ss 3, 4, 5. 

(a) Seo por Ld Cairns in Ash- 
bury Oo v. Eiohe, L, K. 7 H. L. 688 , 
Ashbury v. Watson, 30 Gh. D. 376. 
Seo post, p. 303. 

(1) Ss. 3, 4. 

(a) Ss. 16, 17. 

(d) As to tho seal, sob s. 63, and 
s, 79 which enables companies to havo 
official seals for uso in business 
in foreign countries. As to a seal 


affixed without authority, see Staple 
of England v Bank of England, 21 
Q. B D. 160. 

(e) S, 16. As to Ihe effeot of in- 
corporation, seo por Bindley, L.J., 
in Eyhope Oo. v. foyer, 7 Q,. B. D. 
498 

(/) S 17. Sec Oakes r. Turqmni, 
L. R. 2 II L. 364 

(y) Salomon v. Salomon $ Oo , 
[1897 j A. 0. 22. 
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Chap. XVI. amount as the members may undertake by (lie momoruuiliiin to 
contribute to the assets of lie oompany in the ovont of its being 
wound up ( h ), in which oase it is called a company “limited by 
guarantee,” No company having the liability of ils membern 
limited by letters patont or Act of Parliament can register us nu 
unlimited company, or as a oompany limited by guarantee (/); 
and a company whose capital is not divided into shares of a Used 


Companies 
not formoi 
for gain. 


amount or held and transferable as stock oannot regisler ns 11 
oompany limited by sharos(/c). It should bo added that an un- 
limited oompany, may limit its liability on a contrnot _bv 
expressly stipulating that the funds only of the company shall 
be answerable, and that no member shall be liable beyond the 
amount of bis share; and that an unlimited company may register 
as a limited company/?). 

In companies where tho liability of the members is limited, 
that of the directors or managers, or managing director, may be 
unlimited, if so provided by the memorandum, (m). 

An association about to be formed as a limiLod company, if if 
proves to the Board of Trade that it is formed Tor (bo purpose of 
promoting commerce, art, soienoe, religion, charity, or any other 
useful object, and that it is tho intention of such association to 
apply the profits, if any, or other income of tho association, in 
promoting its objects, and to prohibit tho payment of any divi- 
dend to its members, may bo registered with limited^ liability 
without the addition of tho word “limited,” to its uamo(w), 
Such a oompany cannot hold moro than t wo ao ros of land without 
tho licence of the Board of Trade (o). 


A. 


* 


Prohibition If a company carries on business when tho number of its 
m”ojfbaS y " members is less than seven^ or in tho caso of a private company 
nenB with leas than two, for a period of six months after the number has been 

than mini- , 

mum number so reduced, every person who is a mombor of tho company during 
of members, tho time that if carries on business after suoh period of six months, 
and is cognizant of tho fact that it is so carrying on tho business 
with too low mombers, will be severally liable and rnay be 


(A) S. 4. Soe Hand’t Cate, [1899] 
2 Oh 893. 

(,) Ss, 219, 250. See AtUnt v. 
Wardle, 68 L. J. Q. B 377. 

(/s) Ss. 249 (2 o), 250. 


(0 Ss. 57, 58, 263 (iii.). 

(«t) Ss. 60, 61. 

(») S. 20. He St. Hadn’t College, 
L10D1] 1 Ch. 556. 

to) S 19. 
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separately suod for tho payment of the whole debts of the company Chap. XVI. 
eouti'actod during such time (p), ~~ 

In the oaso of a company limilod by sharos thoro rnay^ bo, and, AiUoloso£ 
in the case of a company limited by gunrantoo or unlimited, (.hero assooiaUoni 
must, bo rogisterod, with tho memorandum, articles of association 
signed by the subscribers to tho memorandum, proscribing re- 
gulations for the company {q). In the former case, if the memo- 
randum is not accompanied by articles, or in so far as the articles 
do not oxcludo or modify tho regulations in Table A. in the first J 
schedule to the Act, such regulations, so far as applicable, are to I 
bo tho regulations of the company (r). 

Tho function of tho articles of association is to regulate the 
administration and internal affairs of the oompany. 

Tho memorandum of association “ is, as it wore, the charter, and 
defines the limitation of tho powers of the company Wiih regard to 
tho articles of association, those articles play a part subsidiary to the 
memorandum. Thoy accept tho memorandum of association as tho 
ohurtor of the oompany, and, so accepting il, tho articles procoed to 
dollnc tho. duties, the rights, and the powors of the governing body 
as bolweon tliomsolvos and the company ul largo, and tho modo and 
form in which Hie business of tho company is to bo carried on, and Ihe 
mudo and foim in which chaugos in tho int ernal regu lations of the 
company may from time lo time bo mode ” (s). 

In respect of all matters which, tho Act requires to bo in tho 
memorandum, tho articles cannot be looked at in ordor to modify 
tho memorandum, which is the dominant instrument (t) . In 
rospcct, however, of matters not required by law to be staled in the 
memorandum, the memorandum and aliiclos, boing contempo- 
raneous documents, may be road together ; and, if they can bo 
road in two ways, the construction will be preferrod which rendors 
thorn consistent, and if one is clear and the other ambiguous, the 
first will be used to interpret the second («) 

Whoa registered, the memorandum and articles of a company 
bind it and its members as if they had boon signed and scaled by 
each member, and oontainod covenants on tho part of each member 


( p ) s ns. 

(q) S. 10. 

<r) S 11. 

(s) Por Ld. Cairns., Ashbury Co. 
v. Jhoho, L. It. 7 II. L. 668; and seo 
Gmnnesa v. Land Coip. of Ireland, 


22 Oh. D. 819. 

( l ) Por Bowen, L.J., Guinness v. 
Land Cory, of Ireland, 22 Oil. D. 381. 

(«) Per Joaaol, M.R., He Phcenia, 
S;e. Steel do., 14 L. J, Ch, 083; Re 
Pyle Works, 44 Ch. D. £81. 
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Chap. XVI. 


General 

meeting. 


Resolutions. 


11 Extra- 
ordinary” and 
” spooial” 
resolution. 


Alteration 
of or tides. 


to obsorvo all tho provisions of the memorandum and articles, 
subjoot to tho provisions of tho Aot (a) 

A gonoral meeting must bo held onoo in ovory calendar year, 
and tho interval between genoral mootings must not bo more than 
fifteen months (y). A first general meeting must bo hold within 
not less than one or more than threo months from tho date at 
which the company is^ntitled to commonoo business (’) . This 
is oalled “ tho statutory meeting,” and beforo it is hold tho “ staju_- 
torv re port,” which supplies information in regard to tho shares 
and capital of tho company, must be sent to oaoh shareholder (s) . 

As to matters within the powers of the company, the company 
is, generally speaking, hound by an ordi nary resolut ion of a 
majority of members present at a duly oonvenod mooting (a); 
and an ordinary resolution may bo that of a simple majority of 
those present, unless the regulations of tho company proscribe 
otherwise. In some oases, eilher by statute or undor the articles 1 
of association, “extraordinary” or “spooial” resolutions are, 
necessary. 

An extraordinary resolution is one passed by a majority of riot 
less than three-Iourtbs of the mombers ontillod to vo(o who are 
presenL in person or by proxy (whore proxios aro allowod) at a 
general meeting, of whioh notioe specifying tho intonlion to pro- 
pose tho resolution as an extraordinary resolution has boon duly 
given (6). A “ sp ooial resoluti on ” is one passod in that mannor, 
and subsequently confirmed by a majority at a goneral mooting 
held af ter an interval of not less than fourteen days nor more 
thanj, month after tho first meeting (c) . 

Tho regulations or articles of association may^subject to the 
provisions of the Aot and of the memorandum, jbe altered or 
added to by speci al resolution (d ) . Thus a company may by 
special resolution altor its artioles so as to onablo the dxrootoro to 
issue prefere nce shai ea by way of increase of capital, though 
neither the articles nor memorandum authorize any preference 
among shareholders (e) B ut a company cannot by altoring its 


(*) S. 14 (l). 

(y) S. 64. 

0) 8. 65. 

(a) N, W. Transpot tairon Co. v. 
Beatty, 12 App. Cas. 593. 

(5) S. 69 (1). 

(a) S. 69 (2). 

(rf) S. 13. Mtdleson v. Mat. Insur- 


ance Corf, [1894] 1 Ch. 200. Sco 
James y. Buena Ventura Co., [1896] 
1 Ch 456. 

(a) Andrews v. ffas Meter Co., 
[1897] 1 Oh 361. See British and 
American Cotp. v. Confer, [1894] 
A. C 399, 417. 
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articles alter the contractual rights or liabilities of olhor Chap. XVI. 
porsons(/). ~ ' ~ 

It is usual on the formation of a company, or ou tho issue of rrospeotus, 
further capital, to issue a prospectus, Before issue, a prospec- 
tus^) must bo dated, signccTfiy every dirootor or proposed 
direotor, and registered (h ) ; it must state oil the particulars pre- 
scribed by the Act, which include the names and addresses of 
(he vendors of property to tho company (i), the partioularB of 
every material contract, the nature and extent of the interest of 
every director in tho promotion of or in the property to be acquired 
by the company, and the minimum^ subscription on which the 
directors may proceed to allotment (Sr) . A company, except a 
“privato company,” which does not issue a prospectus on its 
formation, must before proceeding to allotment register a state- 
ment containing the prescribed particulars (l). 

Every director, and every person who with his authority is Untma 
named in the prospeotus aa a direotor or intending director, and a,,atomonta 1U - 
overy^ promoter and person who has authorised tho issue of the 
prospectus, may he made liable to pay compensation in rospoct 
of untr q Q, , BtatomentB therein to any person who has snbsorihod 
fbr shares or dobcnLuros on the faith of tho prospool us (to). 

The sharos of a company, other than a privato company, first Allotment 
offered to the public for subscription may not bo allotted unlobs of Bliares ' 
the whole amount offored, or the amount fixed by the articles 
and named in the prospeotus as tho minimum subscription upon 
whioh tho directors will proceed to allotment, has been subscribed 
and tho amount payable on application, being not less than five 
per cent, of the nominal amount of the shares, has been paid in 
cash (n ) . Until these and oertain other conditions have been com- 
plied with the oompany may not commence business _or_ exeroise 
borrowing powers (o) . If any allotment has been made in con- 
travention of these conditions, it is voidable at the instance of 
the applicant within a month after the holding of the statutory 


00 Hatty v. British Equitable Ass, 
Co , [1904] 1 Oil. 874. 

(g) For definition of “prospeotus,” 

see a. 285. 

(A) 8. 80. 

(i) See Brookes v. 2 amen, [1906] 
2 Oh, 129. 


(A) S. 81. Be South of England 
Natwal Gas Co , [1911] 1 Oh. 573. 
(J) S. 82. 

(m) S. 84. 

(») S 85. 

(a) S. 87. 
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Chap. XVI. meeting (p); and tho directors may be liable to compensate tho 
company and the allottee lor any loss(p). 

Directors Ordinary administrative matters are transacted by tho directors 
or persons occupying that position (g) If they exceed Ilnur 
authority their acts m^v bind the company in favour of third 
parties (r); and they may bo ratified by a majority of the mem- 
bers of tho company (s), on the ground that in matters of internal 
managoment the proper tribunal to dooido disputes is a general 
meeting of the shareholders But, if acts of tho directors are v Ura 
vires of the company itself, they do not hind tho company, and 
the ^unanimous consent of all tho members cannot validato thorn* 
and any one dissentient shareholder may lako proceedings to 
restrain such acts ,(f ) . 

Breach of Directors are in some respects in tho position of tmBtees.for tho 

directors. company (w), and' may bo made liable to aocounl for any benodt 

obtained by themselves or for any loss accruing to the company 

through any broach of thoir trust (k). Under the (’ompanioo 

Act, 1908 (y), a diroctor or other ofliccr of u company which is 

being wound up may be ordored by tho Court to ropuy money 

or restore property whioh ho has misapplied or retained, or for 

which lie has booome liable or accountable ( 2 ) . 

Aotionsto Tho rule is that nothing oonnooted with internal disputes 

againat between tho shareholders is to bo mado tho mibjoel of uu by 

directors or soma one shareholder on behalf of himsolf and others, unless tliouo 
oompany. .... 

bo sometliing illegal, oppressive, or fraudulent- -unless tliern ho 


(p) S. 86 Re South oj England 
Natural Oai Co , tup, Ante, p. 298. 

(?) Lindley on Oompaniea, Bk, II., 
Oh. 2, 8. 1. See Q,wn v. Salmon, 
[1909] A 0. 142, and As Buluwayo 
Co., [1907] 2 Ch. 458, where anotlier 
company was appointed as sole mana- 
ger in lieu of directors. 

(r) Me Banl ofSyua, [.1900] 2 Ch. 
272; [1901] 1 Ch. 115. 

(a) See Foei v. Em bottle, 2 Ilarc, 
461; 62 R. R, 185; As London In- 
vestment Cmp., [1895J 2 Ch. 860. 

( t ) Salomons v. Laing, 12 Beav, 
339; Nope v, International Soa., 4 
Ch. D. 827; IIoolo v. G. W. A. Co , 
3 Ch. 262. Sec notes to Collms v. 
Blantern, 1 Sm. L, C. 392 — 396. 

(«) As Faure Eleotno Co , 40 Ch. 


D. 141; Sheffield Soaicti/ v. Jislo- 
wood, 44 Ch. D. 462; Ac Sharpe, 
[1892] 1 Oh. 164. Seo North-West 
XrantpoUaiion Co. v, Beatty, 12 App. 
Cas, 589, Lagunas Co v. Lag mutt 
Ay nd , [1899] 2 Oh. 392. 

(») As Shai pa, sup ; Be Lands 
Allot. Co., [18941 1 Ch. 616; Ilmohe 
v Swu, [1894] A. O. 654; Alexander 
v. Automatic Co., [1900] 2 Ch. 56. 

(</) S 216. See Buckley on Com- 
panies, p 493. 

( 2 ) See Jlo New Mathonaland Co., 
[1892] 3 Ch. 577; Ae Kingston Co. 
(No 2), [1896] 1 Ch. 331; Novey v. 
Coiy, [1901] A. O. 477; Prefontaine 
v. Chenier, [1907J A. C. 101. Soo 
post, p 312. 
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something ultra yirc s on the part of tho company qua oompany, Chap. XVI. 
or on (he part of tho majority of tho company, so that thoy aro nol 
fit persons to detormino it (a); but that evory litigation must be 
in tho namo of the oompany if tho oompany really desire it (a), 
subject to corfcain oxceptions, as where a fraud is committed by 
persons who can oommand a majority of votes, in which oaso the 
minority oan suc_(b). 

The shares or other interest of any member are personal ostnte, Shares. 
trnngforaS^'as provided by the regulations of the oompany; and 
each share, where the oapital is divided into shares, must bo 
distinguished by its appropri ate n umber (c). A register^ of 
memb ers must be kept (d); and no _notioo of any trust shall be 
entered in the register (e). A c ertific ate under the common seal Certificate, 
of the company, specifying any shares or j stock held by any 
member, m prima faaie evidence of his titlej;/). 

It will bo observed that transfer is not, as under tho Companies Transfer. 
Olausos Consolidation Act, required to bo by deed {g) Table A 
provides that shares shall bo transferred in the form therein 
set out or in any usual or common form which the directors 
may approvo, and that the instrument of transfer shall be exe- 
cuted both by tho tronsforor and transferee, and that tho transferor 
shall bo doemod to remain a hold or of such share until tho name 
of_Jho Iransforoe is entered in tho register of members (A). It 
also gives to tho dire ctors a discretion to decline to rogistor any 
transfor of shares not fully paid to any person of whom they do 
not approvo, or of any shares on which the company has a lien (?) 

The directors of a company are entitled to a reasonable timo for 
considering every transfer bofore thoy register it (k). They may 
refuse t o register a transfer for sufficient reason (l), _or without 


(a) Per Jamea, L.J., MaaDortgall 
v Gardiner, 1 Cb. D. IS, 21. 

(J) Per Jesaal, M R., Mason r. 
Emm, 11 Oh, D. 107, Spokes v. 
(?) owenar Hotel Co., [1897] 2 Q. B. 
124. 

(o) Act of 1908, s. 22 Seo, as to 
the rights of the transferee, Sociiti 
Ginerale v. Tramways Union Co , 14 
Q. B. D. 431, per Lindley, L J. 

(d) S 25. He Saunders Co., 
[1908] 1 Ch 416 

(e) S. 27 Soo Sooiete GenCrale de 


Pans y. Tramways Union, 11 App. 
Oas. 20; Bradford Bank v. Briggs, 12 
id. 29, 

(/) S 28. Seo Table A, Art. 6. 

(g) See ante, p. 292 
(/*) Aot of 1908, First Schedule, 
Arte. 18, 19. Be Zetheby, Lid., 
[1904] 1 Oh. 816. 

(*) Art 20. 

(k) Be Ottos Co , [1893] 1 Oh 618 
(?) Maynard v. Consolidated Kent 
Oorp , [1903] 2 K. B. 121. 
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Chap. XVI, 


Estoppel. 


Forged 

Trauriers 

Acts. 


Leenrnn’n 
Act, 1807 


giving reasons if they aot bond fide (in). A registered trails for 
rnadeto a man of*straw for the purpose of escaping liability on 
the shares may bo valid if it is in foot an absolute transfer 
without any obligation on the part of the transferor to imlomnify 
the transferee, («). 

If a company registers a forged transfer, it can be oompollod to 
re-register the true owner of the shares (o) ; and the company 
may be liablo to compensate the innocent transferee if he lias 
altered his position on the faith of a certificate issued to him (p). 
The company will be estopped from denying the title of a trans- 
feree from a person to whom it has issued a share certificate, and 
will be liable in damages for refusal to register such transferee^); 
and a certificate stating that shares are fully paid will estop the 
company from alleging that they have not been paid up (r) . 

By the Forged Transfers Acts, 1891 and 1892 (s), a company 
has power to pay compensation out of its funds for any Iobb aris- 
ing from a transfer of shares in pursuance of a forged transfer. 

In order to prevent contracts for the sale and purchase of shares 
and stock in joint stock banking companies, of which the boilers 
are not possessed, or over which thoy have no control, an Ac(, 
commonly called Leeman’s Aot, was passed in 1 867 ({), malting 
vojdjd l suc h contracts winch do not speoify tho distinguishing’ 
numbers of such shares or stock, _or, if there aro no distinguishing 
numbers, the person or persons in whoBo name or names tho samo 
then stand registered. Dealers on the Stock Exchange havo dis- 
regarded this Act as impracticable, at tho risk of incurring per- 
sonal liability; but it has been held that tho usage of the Slock 
Exchange to disregard the Aot is unreasonable, and not binding- 
on strangers who do not know of suoh usage (w); and, by disre- 
garding the Act, a stockbroker may render himself liable for a 
breach of duty in not making a valid contract (a 1 ). 


(m) J?s Oaalport China Co., [1895] 
2 Oh. 401. 

(n) Lindlar's Case, [1910] 1 Ch. 
207. 

(o) Barton v. Z. Q A. W, R. Co., 
88 Oh. D. 144, 149. 

(p) Balhis Co. v. Tomlinson, [1891] 
2 Q. B, 614; [1893] A. C. 396; Dixon 
v. Jlennaway, [1900] 1 Ch. 838. See 
George Whxteehureh Cavanagh, 
[1902] A O. 117. 

(?) Re Ottos Co., sup. 


(r) Re Coasters, Ltd., [1911] 1 Ch. 

86 . 

(s) 64 t 56 Viet. o. 43; 66 & 66 
Viet. e. 36. 

(«) 80 & 81 Viet. o. 29. 

(«) Perry y. Barnett, 16 Q, B, 1). 
888; Seymour y. Bridge, 14 Q. B. D. 
460. See Boring v. Zavts, 32 Ch D. 
. 625. 

(®) Nedson y. James, 9 Q. B. D. 
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A company (y) may alter its memorandum of association in Chap. XVI. 
roapoot to its objects by a special resolution) subject to confirma- Alteration of 
lion by order of Court, so as to enrry on its business more ocono- memorandum, 
mically or moro efficiently; or to attain its main purpose by new 
or improved moans, or to enlarge or change the local area of its 
operations; or to carry on some business which may conveniently 
or advantageously be combined with the business of tho company; 
or to restrict or abandon any of its objects. The Court beforo 
confirming tho alteration will sec that sufficient notice has been 
given to debenture-holders and any persons affected by it, and 
that creditors entitled to objoot are protected (z). 

A oompany limited by shares, if so authorized by its articles, Alteration 
may alter the conditions of its memorandum, so as to increase its clpitai? 
share capital, or to consolidate and divide its share capital into 
shares of larger amount, or to convert its paid-up shares into 
stock, or reconvert that stock into paid-up shares, or to sub- 
divide its shares, or to cancel unissued shares (a). It may also, 
by special resolution oonfirmod by the Court, ro-organizo its share 
capital by consolidation of or division into different classes of 
shares (b); and it may, if authorized by its articles, rodnco its 
sharo oapital in any way (c). 

The Act of 1908 docs not provide for the ma king- o f calls; Oallh. 
that is loft to the artiolos of association or regulations of tho 
company (rZ) . Tho power to malco calls may bo vested in a general 
mooting of the company, but it is usually given to a quorum of 
the diroctors. A oompany may, if authorized by its regulations 
as originally framod or aa altored by special resolution, arrange, 
on tho iBsue of shares, for a difference between the holders of the 
shares in the amount and time of payment of calls; and may 
accept payment in advance of calls, and pay dividends on such 
payments (e). The articles of a company usually provide that 


(y) Including an unlimited oom- 
pany with no shares and no capital, 
but registered; Be N. of England 
Assoo,, [1900] 1 Oh. 481. 

(a) S. 0. See cases under repealed 
Memorandum of Assooiation Act, 
1890: If a Governments Stook Co., 
[1891] 1 Ch. 649; Be Foreign and 
Colonial Oo., [1891] 2 Oh. 396; Be 
National Boiler Co , [1892] 1 Oh. 306 ; 
Be Governments Stook Co. (No. 2), 
td. 667; Be Beversionm y Sob., id. 


616; Be Cyclists’ Tonring Club, [1907] 
1 Oh. 269; Be Jewish Trust, Ltd., 
[1908] 2 Ch. 287. 

(0) Ss. 41—44. 

(1) S. 46. 

(c) Ss. 40 — 66. Be Be Za Buo $■ 
Co., [1911] 2 Ch. 361. 

(d) See Table A., Arts. 12—17. 

(e) 8. 89. Be Washington Co., 
[1893] 3 Ch. 96; Bock v. Queensland 
Co., [1896] A. C. 461. 
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Chap. XVI. 


Contracts to 
issue shfties 
otherwise 
than for oash. 


tho shares of mombors not paying calls shall after noiico bo for 1 - 
feitod (/). 

Tho general olfeot of tho Act of 1908, is to render oocli member 
liable to pay the full amount of his shares, and, in (ho ease of 
unlim ited c ompanies , and oompanios limited by guarantee, a 
further sum in the event of a winding-up, hut only in (hat ovonl . 
This liability is in the nature of a specialty debt. due to tho com- 
pany, accruing in respect of each share held from the timo of its 
acquisition, and it is a liability which, in tho case of limited com- 
panies, can only be discharged by payment in cash or monoy’s 
worth (g). 

It was decided that, under tho Act of 1862, shares might he 
fully paid up in money’s worth as well as in cosh; but s. 25 of tho 
Act of 1867 provided that all shares should bo deemed to ho hold 
subject to payment in full in cash unless otherwise determined 
by a written contract duly filed Now the Act of 1908 pro- 
vides ( h ) • 

“ Whenever a oompaay limited by sliaros makes any allotment 
of its shares, tho company shall within one month thereafter lilo 
with the registrar— (b) in tho easo of shares allotted as fully or 
partly paid up otherwiso than in cash («), a contract in writing 
constituting the title of the allottoo to the allotment, together 
with any contraot of sale, or for services or oLhor consideration 
in respect of which that allotment was inado, . and a 
return staling the number and nominal amount of shares so 
allotted, the extent to wliioh they are to be treated as paid up, 
and the consideration for which they have been allotted." 


Under this provision the company is bound to register the 
contract, and the officers are liable to a penalty for default in so 
doing (S:); but failure to register does not prejudice tho allot! eo 
Thus it can be ascertained by reference to the filed contracts 
how much of the capital has been issued for some consideration 
other than cash or a liability to pay oash, as, for oxamplo, wheie 
shares are issued as paid up to a vondor as the price of property 


(/) Table A., Arts. 24-30, See (Ji) S 88. 

Re Randt Cold Mining Co., [1804] 2 (») See White's Case, 12 Ob. P. 

Ch. 468; New Salfns, Ltd. v. Randt 611; Re Johannesbm g Hotel Co , 
Cold Mining Co, [1904] A. C. 166. L1891] 1 Oh. 119; Buokley on Com- 

(<?) Ss. 2, 3, 4, 14, 123, 325, 166, pames, 201. 

186, See par Lindley, L.J., Se Pyle (h) S. 88. 

Works, 44 Ch D 582. 
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sold to a company (i), or Lo a parson in payment for sorvieos Chap, XVI. 
rondorod to tho company (m) . 

A oompany limitod Tby shares cannot issue shai’os as fully paid 
up, at a discount, even though authorized hy the artiolos of 
association (n ) ; and the issue of debentures at a discount ex- 
changeable at the option of tho holder for fully paid shares of the 
nominal value of tho debentures may be void as loading to this 
result (o) . The whole nominal amount must bo paid either in 
money or money’s worth (p). If shares are issued at a discount, 
the shareholder will be liablo to pay the amount of tho dis- 
count (p). 

No. co mmission, discount or allowance for subscribing or CanmuBBion, 
agreeing to eubsoribo or procuring subscriptions for shares may t> ro keiage. 
be paid by a company ( q ), u nless tho amount or rate which may 
ho paid is au thorised hy the articles and diBolosed by tho pro- 
spectus or statemont in liou thereof (r). A company may, how- 
ever, pay lawful brokerage (3) .'ft 

A limited company may, by spooial resolution, declaro that Uno.aiod 
any portion of its capital, which has noL boon already called up, ®i ,ltttL 
shall not bo callod up except in the ovont of and for tho purpose 
of tho oompany being wound up (/). 

Notico of iucroase of share capital, and of its consolidation, Not™ of ^ 
division, conversion into stock, or roconvorsion, also of increase oupiui, 
of moiubors whoio there is no sharo capital, must ho givon to 
tho registrar («). 

If authorized by its regulations as originally framed, or as Share 
altered by special resolution, a company limited by sharos may, wairauts ' 
with respect to any fully paid-up sharo or stock, issuo under Ihoir 
seal a share warrant, to boarer, that is to say, a warrant transfor- 


(J) Spurgo'a data, 8 Oh. 107. 

(m) See per James, L J., in Cnck- 
mer’s Case, 10 Ch. 611; per Cotton, 
L.J., Re Almada Co., 38 Ch. D 122; 
Ootegum Co. v. Moyer, [1892] A. C. 
125. 

(») Wclton v. Baffery, [1897] A. C. 
299. 

(o) Uosely v. Kofyfontem Mines , 
[1004] 2 Ch. 108. 

(p) Oorcgum Co. v. Jloper, sup.; 
lie Addiestono Co., 37 Oh. D. 191, 
204; Me Mddystona Co., [1893] 3 Ch. 
9; Wellon y. Saffeiy, sup. 

c.r.p, 


(?) Whether a public or private 
oompany: Dominion of Canada Syn- 
dicate v. Bngstoole, [1911] 2 Ii. B. 
618. 

(») S. 89. Booth v. New Afnoan- 
der Co , [1903] 1 Ch. 295; Jhldei w. 
Beater, [1902] A. C. 471; Bairoui v. 
Pannga Mines, [1909] 2 Ch. 658; 
Shot to v Colwill, 101 L. T. 598. 
Ante, p. 286. 

(a) S. 89 (3) . See BueMey on Com- 
panies, p 215. 

(O S. 69. 

(«) Ss. 42, 44. 


20 
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Chap. XVI. 


Private 

company 


Winding-up 
and disso- 
lution of 
eompanies. 


able by delivery, stating that tho bearer oi the warrant is en- 
titled to tine share or sharos or slock tkoroin specified, and may 
provido by coupons or otherwise for the payment of the dividends 
thoreon. Suoh a warrant ontitles the bearer to tho sharos or stook 
specified in it, which paay be transferred by tho dolivory of the 
warrant; and he is entitled to bo registered os a mombor (x); 
but bp is not a member of the oompany unless, and only so Car aB, 
it is so provided by the artioles,(a). 

Tho Act of 1908 recognizes and defines tho expression “ private 
cnmpyi.y ,” Jt is a company which by its articles restri cts the 
right_to transfer its shares, limits the number of its members 
(exclusive of employooa) to fift y, and prohibits any invitation 
to tho publio to subscribo for Its ’sharos or debentures (y). 

With regard to the winding up of incorporated companies, it 
must be borne in mind that at common law a corporation cannot 
be dissolved by tho will of all its members, but only by the sur- 
render or cancellation of its charter, or in such olhor way as may 
be prescribed by the Act of Parliament or other instrument under 
whioh it is constituted, or by a spooinl Act of Parliament, or by 
the total loss of all its members (z). 

Tho main objects of tho modem onaolmenls as to winding-up 
proceedings are to provido a method oE offooting tho dissolution 
of tho company, and tho duo application of iLs assots in paymont 
of its debts, and to compol the mombora to contribute suoh sums 
as may he required for that purposo, and for the adjustment of 
tho rights of the members inter se, TJnder the former Winding-up 
Acts, referred to above, creditors might obtain payment of their 
dobts by proceedings in bankruptcy against insolvent com- 
panies (a), and shareholders oould institute winding-up prooood- 
ings by petition to the Court of Ohancory (&), in order to have 
the assots got in and applied in payment of debts, and any de- 
ficiency supplied by contribution among themselves. But these 
Acts still allowed creditors to sue the shareholders individually, 
and did not provide for a voluntary winding-up by the share- 
holders themselves without the intervention of the Court, or for 
a winding-up order on the application of a creditor (c). 


(*) 8. 37. 

(yj 8. 121 Park v. Soyalttes 
Syndic., [1912] 1 K. B. 330. 

(a) Sea Lindley on Companies, 821, 
Grant on Corporations, 295 ct seq. It 
seems that parliamentary corporations 


cannot surrender, nor be allowed to dio 
out; »5, 308. 

(a) 7 & 8 Viot. o. Ill 
(5) 11 & 12 Viot. o. 45; 12 is 13 
Viot. e 108. 

(o) See Lindley on Companies, 822 
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A creditor of an incorporated company has not as such any Ohap, XVI 
contract with fcho shareholders personally; but under the earlier Eenicay o{ 
Joint Stock Companies Acts, creditors of such a company were oieditorof 
given a romedy by scire facias or execution against the share- ^jSsm or 
holdors personally (d); and, under the Act o£ 1855 (c), creditors exeoll i' lon - 
had the same remedy by oxooution against shareholders to the 
extent ol tho unpaid portion of thoir shares as oreditors could use 
against shareholders o£ companies with unlimited liability under 
tho former Acts of 1844, 1848, and 1849 (/). The first Act which -winding-up 
enabled a oreditor to become a party to the winding up of a com,- petltlon- 
pany was tho Act of 1856 (g), by whioh (h), in lieu of the remedy 
by scire facias or execution against shareholders, it was provided 
that creditors, in default of payment by the company, should 
lobtain payment only by means of a petition to. wind up the 
company; and this was tho romedy of tho creditor under tho 
Companies Acts, 1862 — 1907, and is now under the Companies 
Act, 1908. Tho Aot of 1856 provided that, in a winding-up, 
tho shareholders woro to contribute an amount sufficient to pay tho 
dob is of the company and the expenses of the winding-up, but 
that, if tho company was limitod, no contribution should be 
required from any shareholder oxcooding tho amount (if any) 
unpaid on the shares hold by him. Thus tho creditor, insLood of 
issuing execution against individual shareholders, obtainod satis- 
faction of his debt by means of forced contributions, eilhor by 
compelling a winding-up of the oompany or by becoming a party 
to a winding-up whioh had already beon ordorod. Thereupon 
tho assets wore called in and (subject to the rights of mortgagees) 
distributed , among all tho creditors rateably as in a bankruptcy. 

Winding-up on the petition of a creditor under the Act of 1862, 
as under the Aot of 1856, whioh it superseded, and now undor 
the Aolpf JL908, “ i_B hut a mode of enforcing payment. It closely 
resembles a _ bankruptcy, and p bankruptcy has been called, not 
improperly, a statutable execution _f or the benefit of_all oredi,- 
,tors ” (i) . By the Bankruptcy Act, 1883, incorporated com- 
panies cannot be mado bankrupt (/c). 

et seq , as to these Aots and thoir (p) 19 A 20 Viet. o. 47, B. 59. 
dcloote. (A) Bee 20 A 21 Viet. c. 78; 21 A 

(d) Ante, pp. 168, 284, 292. 22 Viet. o. 60. 

(«) 18 A 19 Viet. o. 133, s. 8. , (O Rer Ld. Cranworth, Oakes v. 

(f) Sea por Ld. Chelmsford, Oakes 'l'urquand, L. R. 2 H. L. 863. 
v. Twquund, L R 2 II. L. 346, 360. (ft) 46 A 47 Viet. e. 52, s. 123. 

20 (2) 
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Chap. XVI. 
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preference , 
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A railway company, if a warrant lor tins abandonment o£ its 
whole railway has been granted, may bo wound up undor the 
Companies Aot, 1862 (£). Whether a railway company can be 
registered under the Companies Acts and thon be wound up, 
seems doubtful (m). 

Any partnership, association or company (except railway com- 
panies incorporated by Act of Parliament (»)) consisting of more 
than seven mombers, though not rogistered, may he wound up 
under , the Act of 190$ (o). 

The primary intention of the legislature in the provisions 
relating to the winding-up of companies is expressed in the Aot 
of 1908 (p), to be that “ the property of the company shall bo 
applied in the satisfaction of its liabilities, pari passu, and subject 
thereto shall, unless the articles otherwise provide, be distributed 
among the members according to their rights and interests in the 
company " (q). 

In the winding-up of an insolvont company tho same rules aro 
to prevail and he observed with rogard to the respective rights of 
secured and unsecured creditors, and to debts provablo, and tho 
valuation of future and contingent liabilities as undor tho law 
of bankruptcy with respoot to tho estates of bankrupts (?); and 
anything which would, in the bankruptcy of an individual, ho 
deemed a fraudulent preference is to be doomed to bo tho same 
in tho winding-up of a company (s). Gro wn dobts (l), howovor, 
and to a certain extent ratas, wages, and salaries, and sums pay- 
able under the W orkme n’s -Com pensation AoL, and National In- 
surance Act, 1911, are _ontitlod to be paid in priority to all other 
debts («). 


Apparently an unincorporated, oom- 
pany might be adjudicated bankrupt; 
Lindley on Companies, 822. 

(2) The Abandonment of Railways 
Acts, 1850 and 1869 (13 A 14 Viol, 
o. 83; 30 & 81 Viot. o. 127, s. 31; 
32 it 38 Viot. o. 114, s. 4). 

(■»>) Be Ennis It. Go., L. R, 8 Ir. 
94. 

(n) See &. N. B. Got y. Tahour- 
dtn, 18 Q. B. D. 320; Be Brentford 
Tram Go., 26 Ch. D. 527; Be E. $ 
W. 1. Book Go., 38 Ch. D. 576. 

(o) Ss. 267—273. See Be Biee 
Fishermen of Weveriham, 36 Ch. D. 
829; Be South London Market Go, 


39 Oh. D. 324, 332. This inoludes 
companies incorporated by spaoial 
Aots; Be Isle of Wight Go., 2 H. & 
M. 597; Be Barton Water Go., 42 Ch 
D. 586; Be Portsmouth Tramways 
Co., [1892] 2 CL. 362. 

(?) S. 186. 

(?) Sea as to tho meaning of this, 
Btroh v. Cropper, 14 App. Cas. 625; 
Be Sspuela Go , [1909] 2 Oh. 187. 

(r) S. 207. See Oh. XV3TI. 

(e) S. 210. 

t it) Be Ilenley Co., 9 Ch. D. 469, 
Be Or rental Bank, 28 id. 648. 

(«) S. 209. Soo post, p. 349. 
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A oompany may ba wound up either (1) compulsorily by tbc 
Court (a;); or (2) voluntarily; or (3) subject to the supervision of 
tho Court. 

A oompany may ba wound up c ompulsorjly^by the Court under 

the following oiroumstancas (yy— 

* 

(1 ) If it has by apeoi al res olution (#) resolved that it be 
wound up by the Court: 

(2.) It default is made in filing the statutory report or in 
holding the statut ory mee ting: ' ' ’ 

(3.) If it does not commence its business within a year from 
its incorporation, or Suspends its business for a whole year: 

(4 ) If the nu mber 'of members is reduced, in tho case of a 
private company, below two, or, in the ease of any other com- 
pany, below seven: 

(5 ) If it is u nable t o pay its debts: 

(6.) If the Court is 'of opinion "that it is just and equitable 
that tho company should be wound up (a). 

A company is deemed to bo unable to pay its debts whenever a 
creditor (by assignment or othorwiBe) for an amount exceeding 
501. has eorved on tho company a demand for payment, and tho 
company has for throe weaks after suoh servioo negloctod to pay 
Urn doht or to secure or compound for it; or e xecution by a 
judgmont creditor is returned unsatisfiod;/or it is proved to tho 
satisfaction of tho Court that tho company is unablo to pay 
its debts (6). 

An application for a winding-up order is to he mado by petition, 
whioh may bo proeontedlo y the compa ny itsolf, or by any one or 
more oredjtor or creditors, contributory or contributories, of the 
company (c).^Por this purpose a shareholder who has paid up in 
full is a “ contributory ” (d); and a shareholdor, the calls upon 
whoso shares are in arrear, may, on certain terms, prosonl a 


(*) That ia, the High Corat of Jus- 
tice, tho Palatine Court, or the County 
Court; see Aot of 1908, s. 131. 

(y) S. 129. See Asaraanoe Com- 
panies Aot, 1909 (9 Edw. 7, o. 49), 
s. 16. 

(z) Ante, p 298. 

(a) See Me Suburban Hotel Co., 
L. R. 2 Ch, 737. B.g , where the 
whole substiatum of the oompany has 
gone, or it becomes impossible to carry 
on its business ; see St Get man Hate 


Coffee Co., 20 Ch. D. 169; Me Crown 
Bank, 44 id. 634; Me Pioneer Syndi- 
oale, [1893] 1 Ch. 731; Me Amalga- 
mated Syndioate, [1B97] 2 Ch. 600; 
Re Bnnsmead, [1807] 1 Ch. 406; 
Lindley on Companies, Bk TV., Ch. 1, 
s, 4. 

(5) S. 130. 

(«) S. 137; Lindley on Companies, 
Bk. TV , Oh. 1, s. 8 
(d) Me National Savings Batik, 1 
Ch. 647. 


C hap- XVI- 
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Chap. XVI . petition (e). Tho right of a contributory to petition cannot be 
limited or oxcluded by tho articles (/); but ho cannot petition 
unless ho is an original shareholder or has hold his Bharos i'or at 
least six of the eighteen months procoding tho commencement of 
tho winding-up, or the number of members is reduced bolow the 
minimum (g). A debenture-holder may proeont a potition (It). 
Tho “ o fficial r eceiver ” (i) may present; a petition where a oompany 
is being wound up voluntarily or subject to supervision (/c). 
rnento? 06 " Tho winding-up^ is darned to^ pommgnce at the time of tlio 
wtading-np. presentation of the petition (l). When a winding-up order has 
beea made, no action or other proceeding can he brought or 
proceeded with against the oompany without the leave of the 
Court (m); and dispositions of property of the oompany, or 
transfers of shares, made between tho commencement of tho 
winding-up and the winding-up order are void, unless the Court 
otherwise orders (w) . 

Liquidator. J? 01 . the purpose of oonduoting tho proceedings in winding-up 
and assisting the Court therein, a liquidator or liquidators may 
bo appointed by tho Court (o), and until a liquidator is appointed 
tho offioial reooivor (p) is provisional liquidator (q). 

Tho liqunjlafop has the control and oustody of tho proporLy of 
the company (r); but i t does not vost in him, and, therefore, con- 
veyances of it must he made by the liquidator in tho namo of tho 
company and under its seal (s). Ho has oxtensive powors which 


“ Contribu- 
tory." 


enahlo him to do ever ything which may he nocossaryfor winding 
upjthe aflyirs o£ the company,, and realising and distributing its 
assels, including the power to s oli or raise monoy upon its pro- 
perty, and to br ing or d ef end ac tions (f). 

Tho term “ c ontri^utcp ” means every person liable, or alleged 
to be liable before the final determination of the HbL of contribu- 


(®) Re Crystal Gold Co., [1892] 1 
Ch. 408. 

(/) Re Pevertl Gold Co , [1898] 1 
Oh. 122. 

(?) S. 137 a) (*)• 

(A) Re Portsmouth Tram. Co., 
[1892] 2 Oh. 802. 

(t) See s. 146. 

(A) S. 187 (2). 

(!) S. 139; Re Taurine Oo., 25 Oh. 
D. 118; Re Russell Hunting Co., 
[1910] 2 Oh. 78; Liudley on Com- 
panies, Et. IV., Oh. 1, e. 8. 


( m ) S. 142. 

(») S. 205 (2); Re Onward Mg. 
Soo., [1891] 2 Q. B. 483. 

(o) S. 140; Re Sunlight Co., [1900] 
2 Ch. 728. 

(p) S. 146. 

(?) Ss. 149 (3), 152 (8); lie John 
Reid, Ltd., [1900] 2 Q, B, 634. 

(r) S. 160. 

(») Palmer, Comp. Piee., Part II., 
Form 784. 

(<) Ss. 151, 168, 150. 
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iorios, to coukibulo to tlio assots oJ! tho company in tho ovont of Chap. XVI- 
its being wound up ( 24 ); and the persons so liablo to confributo 
are (a:) all present and past mombers of the company, subject to 
the qualifications (w) that:— 


(1.) A past member is not liablo if ho bos coasod to be a member 
lor one year "or upwards prior to tho commencement of tho winding- 
up; 

(2.) A past member is not liable to contribute in respect of any 
debt or liability of the company contracted after he ceased to be a 
member, 

(S.) A past member is not liable to contribute unless it appears 
to the Court that the existing membors are unable to satisfy the 
contributions roquired to be made by them in pursuance of the Act; 

(4.) In the case of a company limited by shares, no contribution 
is to be required from any member excoeding tho amount (if any) 
unpaid on the shares in respect of which he is liable as a past op 
presoni rnembor, or, in the case of a company limited by guarantee, 
exceeding tho amount undertaken to bo contributed by him to the 
assets of tlio company in the event of its being wound up , 

(6.) Any rosluclion in a policy of insurance or otlior contraot of 
the liability of individual members on the policy or contract, or 
whoreby tlio funds of tho company aro alono mado liablo in rospoct 
of tho policy or contract, lemains valid; 

(7.) A sum duo to any member, in his character of a member, 
by way of dividends, profits, or olhorwiso, shall not bo doomed a 
dobt from tho company as botwoon tho mombev and tho oredilors, 
though it may bo (akon into account in tlio final adjustment of tho 
rights of the oonlributorios inter so. 


A 11 member 11 iB a por son who h as agrood to become a member, Members, 
and whose namo is entered on the register of mombers (y). Sub- 
scribers of the memorandum of association aro deemed to have 
agreed to bccomo mombers(y) . A member whoso sharoB have been 
forfeited under articles of association providing that forfeiture 
shall dotormino his membership, but not his liability for calls duo 
at tke’timo of tho forfeiture, is not liable as a contributory but is 
liablo as a debtor (s) . 

Entry on the reg ister is a condition pre cedent to liability as a Contribu- 

membor (a). The list of contributories is settled by tho Court, tones ' . 

. . , , ‘ . ,, . , , . . 41 Reotafloation 

which has power to rectify tho register^ by removing or inserting 0 f register. 

names (if. For instance, tko namo of a director who is bound to 


(«) S. 124. 

(a) S. 123. 

(y) S. 24. Irut nan’s Casa, [1902] 
1 Oh. 707. Sob Jjmdley on Com- 
panies, 164. 


(a) Ladies Amo. v. ivllrooh, 
[1900] 2 Q. B 376. 

(a) Tufnell’s Case, 29 Oh. D, 421. 
(i) S. 168. Soo s. 32; Lindley on 
Companies, Bk IV , Oh. 1, s. 13 (1) ; 
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Chap. XVI. Luko qualifying shaves, but has not (lotto so (c), will bo inserted, 

' and tho name of a porson who has boon induced to tako sharos as 
security upon the ropresontation that tlioy wove “ Cully paid ” (rZ), 
or has taken them under a mistako as to tho identity of tho 
company (e), will be removed. 

Tho list consists of two parts, first, tho list of present members 
as at tho commencement of tho winding-up, which is commonly 
called the “ A .list,” and, secondly, tho list of past momhors who 
havo ceased to be members within a year before tho commence- 
ment of the winding-up, which is oommonly called tho “ B list .*’ 
If a registered sharoholdor seeks to escape liability as a con- 
tributory in tho winding-up on tho ground that he was induced to 
tako tho sharos by fraud or misrepresentation, ho must rescind 
his contract or repudiate tho shares within a reasonable time; 
but it will be too lato af tor proceedings for winding-up havo beon 
commoncod, unless he has taken some active stops to rescind 
beforo tho oommonoement of the winding-up (/). 

Examination Afto_a winding-up ordor the Court may summon hoforo it any 
office™” &o‘ office of the compan y orj ierson known or suspoctod to havo pro- 
perty of tho company in his possession, or supposed to bo indebted 
to it, or any porson capable of giving information about tho affairs 
of tho company, and oxamino him concorning the same (<7); end 
it may, on the report of tho official rocoivor, order tho public 
examination on oath of any^ diroctor or ^officer of tho company, 
Delinquent 0 r any person taking pari m its promotion or formation ( h ) . In 
’ ‘ tho course of a winding-up tho Court may also, whore any pro- 

moter, diroctor, managor, liquidator, or offioer of the company 
has misapplied or retained any money or property of the company, 
or boon guilty of any misfeasance or broach of trust in relation 
to the company, compel him to repay or rostoro tho money or 
proporty, or to pay compensation (i). 

Difference The practical differences between a compulsory winding-up by 


He Onward Bdg. Soo., [1891] 1 Q B. 
463. 

00 Isaacs' Case, [1892] 2 Ch. 158: 
lie lleieyma Oo., [1894] 2 Oh 403; 
ante, p. 291. 

(<2) Bloomenihal v. Fold, [1897] A. 
C, 156. 

(a) BaiUie's Case, [18B8J 1 Oh. 110. 
(/) See Lmdley on Companies, 1068 
et seq,, Oakes v. Tmquani, L R. 2 


II. L. 326; per Lmdloy, L.J., lie 
Scottish Petroleum Co., 23 Ch. D. 
437; Tomlin’s Case, [1898] 1 Ch. 104; 
Pm gen's Case, 15 Ch. D. 507; White- 
leg’s Case, [1900] 1 Ch. 365; seo notes 
to Chanielor v. Zopus, 2 Sm. L. C. 
61. 

(9) S 174. 

(ft) S 175. 

(t) S. 215. See ante, p. 300. 
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tho Court and a voluntary winding-up by the shareholders arc Chap. XVI. 
that, in a wi nding -up by the Court, tho.liquidalor 1b appointed juisory and 
by and is an officer of the Court, and is obliged to consult land 
obtain tho sanction of tho Coui't or judge before exercising eertain 
of his powors, and this nooossarily oauscB somo dolay and often 
considerable expenso; whareas, in a vol untar y , winding-up, the 
liqu idator^ is appointed by tho members and oan not on hia 
own discretion without 'going to the Court, though ho may, if 
he ploasos, apply to the Court to determine any question arising 
in tho winding-up, or to exeroiso powers which the liquidator doos 
not possess (7c) . 

When a winding-up order has been rnado no aetion or proceed- 
ing can ho commenced or proceeded with against the oompany 
without the sanction of the Court (l); but a voluntary winding-up 
has not that effect, though tho Court may upon application stay 
any prooeodings against the company (m). 

A voluntary windina -un is often resorted to for tho outdobo of Voluntary 
, , , , . 1 . 1 winding-up. 

dissolving tho company with a view to its reconstruction on a 

differen t basis, orj,o amalgamate with another company («). 

A oompany may ho wound up voluntarily under tho following 
oiroumslanees (o) 

" (1 ) When (ho ji qriod, i f any, fixod for tho duration of tho 
company by tho articles .expires, or the eyont, if any, occurs, 
on die ocourronce of which tho articles provide that the company 
is to be dissolved, and the oompany ia genoial meeting 1ms 
passed a resolution requiring the oompany to bo wound up 
voluntarily: 

“(2.) If the company rosolvos by spocial resolution (p) that 
the oompany he woundup voluntarily: “ 

"(3.) If the company resolves bj_extraordinary resolu- 
tion (p) to the effect that it cannot, by reason of ife liabilities, 
continuo its busin/Kg, an<T that it is advisable to wind up." 

A voluntary windmg-up oommenoes as from the date of the 
resolution to wind up (g), but it is not a bar to the right of any 
creditor or contributory to have the company wound up by the 
Court if tho Court is of opinion that his rights would be pre- 
judiced by a voluntary winding-up (r). If the Court orders the 


(i) See I/indloy on Companies, 1186. 
(!) 3. 142. 

(m) Our ns v. OomolUatect Kent 
Oolheries Corp , [1906] 1 K. B. 184. 
Seo s. 193. 


(») See s. 192. 

(o) 8. 182 

(p) Soo ante, p. 298. 
(?) 8. 188. 

(r) S. 197. 
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Winding-up 
subject to 
supervision 
of Court. 


Dissolution 
of company. 


couipaiij to bo wound up by the Court, it may provido for the 
adoption of all or any of tho proceedings takou in the course of 
lino voluntary winding-up ($). 

Prom tho commencement of tlio liquidation tlio company must 
cease to carry on its business^ except for tlio purposo of winding 
it up (f) . Tho liquidator, or any contributory or oroditor, may 
apply to the Court to dotormino any question or to oxcrciso any 
power which it might exeroiso in a compulsory winding-up («) 
Any transfer of shares without the sanction of tho liquidator, or 
alteration in tho status of members, made after the commcncomont 
of the winding-up, is void (x). 

Whon a resolution has been passed by a company to wind up 
voluntarily, tho Oourt may mako an order that tho voluntary 
winding-up shall continue subject to the supervision of the 
Court ( y ) . 

A finnerviBinn ordor, being an order to continue a voluntary 
winding-up, does not alter tho period of tho oommonoomont of 
tho winding-up, exoept for the purposo of avoiding a fraudulont 
prcferonco (2) ; and it may presoriho tho extent to whioli tho 
winding-up is to be carried on without consulting tho judgo. 
Practically, winding-up under supervisjon differs from voluntary 
winding-up chiefly in tho groator facilities which it affords for 
obtaining the assistance of tho Court and tho greater control over 
the liquidator, its goneral elfeot being to continue the winding-up 
subject to such restrictions, if any, as the Court may imposo (a); 
and, suhjoct to such restrictions, the liquidator may oxorciso all 
his powers without the sanction or intervention of tho Court (b). 

When the affairs of a oompany have been completely wound 
up, the Court must mako an ordor that the company bo dissolved 
from the date of the order (c). The ordor must be roported by 
the liquidator to the registrar of companies, who must ontor it in 
his hooks (d). At anyjime within two years of tho date of the 
dissolution, the Court may declare the dissolution to havo boon 


(0 S. 198 
0) S. 184. 

(«) S. 193. 

0) a. 205. 

(sO S. 199. 

(*) S.. 210 (2). Soc ante, p. 308. 
(0 Lindley on Companies, Bk IV., 


Oh, 2, b. 8. This mode of winding up 
first appears in 20 & 21 Viot, 0 . 14, 
B. 19. 

(S) S. 203. 

Co) a. 172. 

(i) S. 172 (2). 
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void upon tlio application of tiio liquidator or other person Chap. XVI. 
intorostod (e). 

In tlio case of a voluntary winding-up, as soon as the affairs of 
tho company aro fully wound up, the liquidator, after presenting 
his accounts to a general mooting, must make a return to the 
registrar, who must rogistor it, and then, on tho expiration of 
three months, tho company is dissolved, unless the Court has by 
order doforred the date of dissolution (/). 

If tho rogistrar of companies has reasonable cause to believe Delunot 
that a company is not carrying on business, or is not in operation, eompauy ' 
or that in the caso of a company which is being wound up aoi 
liquidator is acting, or that its affairs are fully wound up, ho 
may, aftor giving certain notices, striko its name off the register, 
and, on publication of a notice thereof in the Gazette, the company 
will he dissolved (g). 

Where a co mpromise or ar rangement is proposed between a Compromise 
co mpany a nd its creditors 'oFmomWs, or any class of them, the 
Court may ordor a” mooting of those creditors or members to he 
oallod, and, if a majority in number representing throe-fourths 
in valuo of tho creditors or momhors, present in person or by 
proxy, agroo to tho arrangement or compromise, it bccomos 
binding on all such creditors or mombors and on tho company, 
and, if tho company is boing wound up, on tho liquidator end 
contributories ( h ). 


An un regi stered oompajjTynay not be wound up voluntarily or Unregistered, 
under the supervision of the Court, hut onlxby tho Court (i). 00rapany ' 


Where the capital of a company paid up or credited as paid up Coimty Court, 
does not exceed 10,0001,, and the registered office of the company 
is situate within tho jurisdiction of a County Court having juris- 
diction under the Act, a petition to wind up the company, or to 
continue the winding-up under the supervision of the Court, must 
be presented to that County Court (k ) . In tho case of a company Stannaries, 
solely engaged in working mines within the Stannaries, whatever 
may bo the amount of its capital or the situation of its registered 
office, the petition must he presented to tho Court exercising 
Stannaries jurisdiction (I) . 


(e) S. 228. Bk. IV,, Ch. 1, s. 11. 

(/) S. 105. (») S. 268. 

(0) S. 242. (*) S. 131. 

(h) S. 120. Handley on Companies, (2) S. 181 (4). 
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Debentures and Debenture Slock. 


Meaning trf. 


Borrowing 
power of 
company. 


The word “ dobo nluro. ” though often list'd by lawyors, boars no 
definite legal moaning. It gonorally signifies a dooumont undoi’ 
tho seal of! a company givon to secure tho ropaymonl o£ monoy (or 
money ’ b worth) to a creditor of the company % Tho dobontnre may 
be only a certificate of indebtedness, but it generally contains or 
imports a covenant to pay, which is usually at the present day 
accompanied by some chargo or seourity on the property of the 
company, so that some debentures are seoured and some are not 
secured (m) . 

Although as a general rule dobentureB are issued in series to 
different persons whoso debentures rank pari passu, there is 
nothing to prevent all tho debentures, or one debenture for the 
total amount intendod to bo raisod, being issued to one person (»). 

Thero is a great difforenco between co rpora tions established by 
Royal O hartor and companies incorporated by or under the genoral 
provisions of ah' Act o£ Parliament. A corporation of tho former 
class has power to deal with its property and to bind itself by 
contraot in the samo manner as if it was an ordinary porson, 
unloss indoocl tho charter restricts it from so doing. On tho other 
band, whoro a (corpor ation is croated by_Btatulo^Uio atntuto must 
be looked at to seo what the corporation is intondod to do, and 
therefore to see what are the limits of its powers (o). 

It follows that, whore a company is incorporated by a spooial 
Act, or under the provisions of a general Act, that Act must bo 
looked at; thus, whore it is incorporated under tho Companies 


Debentures 
irregular but 
mtra vires, 


Acts, its m emoran dum and arti cles of association must be looked 
at for the purpose of seeing whether its power to borrow monoy on 
debentures is limited.. But, in the absence of restriction, “a com-" 
pany limited by shares may borrow as much money as it can get. 
A company under the Companies Clauses Acts has only limited 
powers of borrowing ” (p). s 


Whore debentures are improperly issued, thero are two possible 


(»») Edmonds v. Blaina Co , 36 Ch. L, R. 7 IT. L. 653. And see the note 

D. 215; Levy v. Abet coiris Co , 37 on the limits ol corporate powers In 

id. 280; British India Co. i. Inland Pollock on Contraot, 735, note D. 

Bovenue Commrs , 7 Q B. D, 135. (p) Per Ld. Macnaghten, Ooregum 

(jj) Levy v. Abercoiris Co., supra. Co. v. Roper, [1892] A. C. 147; Gen e- 

(o) Wenlooh v. Bivar Bee Co., 36 ral Auction Co. v. Smith, [1891] S 

Oh. D. 685, n.; Ashbury Co. y. Riche, Ch. 432. 
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oases, iirbl, whore the issuo was within the powors ot tho company, Chap. XVI. 
though it was irregular in the particular circumstances; in which 
case tho debentures are invalid in the hands of a person knowing 
of tho irregularity^) and also in the hands of his assigns, unless 
they are nogotiablo, or create a legal charge, or the company is 
estopped from disputing their validity as against a bona fide pur- 
chaser for value without notice of the irregularity. On the other _j a8no d 
hand, if tlio debonturos are ultra v i reBj which may happen either ult ’ avms - 
because all borrowing is prohibited or because there is a limit to 
tho amount which may he borrowed and that amount has already 
been raised, tkoy are invalid oven in the hands of bond fide holders 
for value, excg pt so fa r as the money which they represent has been 
applied for the lawful purposes of the oompany (r). 

Boforo the Companies Act, 1907 (s), a oompany which paid off 
its own debonturos could not re-issue them, that is, it could only 
issuo thorn as new debentures (t). Now, by the Aol of 1908, 
whore a company has redeemod any debentures previously issued, 
ijt_may l pn loss tluLarliol oa or conditions expressly othorwiso pror- 
vidc, koop them alive for tho purposes of re-issue, and tho person 
entitled to a debenture which has been re-issuod has the sarno 
rights and priorities as it it had not previously boon iBsuod (u). 

A oompany limited by shares can croato a ohargo upon^ its Chl ) r jj® d ou 
unoallod capital, unloss prohibited by tho memorandum or articles onpitai. 
oC association ( x ), or unloss the case is within ss. 58 and 59 of 
the Companies Act, 1908 ( y ) . A charge upon “ future property ” 
is not a chargo upon uncalled capital (a). 

It should also be observed that, even if tho company has power Rower of 
to borrow, its Inability for tho monoy borrowed in its name by tbo 
directors de pends upon whether the directors had authority, express 
or implied, to borrow the money, or in cases where they had no 


(g) Howard v. Patent Ivouj Co., 
88 Oh. D. 186; Davies v. Bolton, 
[1894] 8 Ch. 678; Be Payne £ Co., 
[1904] 2 Ch. 608. 

(r) Lindley on Companies, Bk. II., 
Ch 5, a. 2. Alhenceum Co. v. Pooley, 
1 GifE. 102; 3 De G. & J. 294; Wen- 
look v. Etver Dee Co., 10 App. Caa. 
364; Landowners’ Inolosute Co. v. 
Ashfotd, 16 Ch. D. 434. 

(a) 7 Edw. 7, o. 60, a. 16 ; repealed 
by and re-enaotod in a, 104 of the 
Companies Aol, 1908. 


(t) lie Tasker $ Sons, [1906] 2 Ch, 
687; Be Perth Elects io Ttams, [1906] 
2 Ch 216. 

(a) S. 104. Be Hew London 
Omnibus Go., [1908] 1 Ch. 621. 

(®) Be Pyle Wot he , 41 Ch D. 634; 
Newton v. Anglo- Austiahan Co , 
[1895] A. C. 244. 

(y) Be Mayfair Co., [1896] 2 Ch 
28. Ante, p. 305. 

(a) Be Stieatham Co., [1897] 1 Ch 
16; Be Russian Spratts Co., [1898] 2 
Oh. 149. 
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Pnonly of 
lcgnl mort- 
gagea, 


TIII4 HODKRN LAW OP PT3KSOHAL PBOPBRTY. 

suck authority, upon whothor tlio oompauy Iior ratillod (ho trans- 
action (a). In tho absonoo of express provision ns to borrowing, 
tho dirootors of trading oompanies havo, but Iho directors of othor % 
companies have not, an implied power to borrow monoy Cor the 
purposes of the company (b). 

Debentures issued by companies are sometimes secured by a 
legal mortgage of a specific part of tbo proporty of tho company, 
usually effected by means of a trust deed; somotimos they are 
merely charged on the property of the oompany for tho time boing, 
or on thftl 1 undertaking,” so as to constitute a floating equitable 
security, but not so as to prevent the company from dealing with 
its property in the ordinary courso of business (c ) . IE any of the 
property covered by such debentures consists of land, a oontraofc 
for the sale of suoli debentures is a oontract for the sale of an 
intorest in land within s. 4 of the Statute of Frauds (cl). 

It follows that wkoro a oompany, after issuing debentures which 
create o “floating charge” only, makos a leg al mortgag e of a 
specific part of its property, at any timo boforo tho debenture 
holdors have taken steps to enforce thoir socurity (e), such mort- 
gage has priority over the debentures 

Sometimes the dobeuturos provide that tho company shall not 
oroato any mortgage or charge to take priority of tho debentures; 
in 6uoh case, if they are secured by a more oquitablo charge, a 
person taking a legal mortgage without notico of the debonturo ^ 
ohargo would take priority over it (fir) Such a restrictive condi- 
tion will not apply to prevent a solicitor acquiring a lion, though 
he has notice of the restriction (h ) . 


(a) Irvins y. Union Bank of Aus- 
tralia, 2 App. Oaa, 374. 

(5) Bus p. Pitman , 12 Ch I) 707; 
Maolao v. Sutherland, 3 E, k B. 1; 
General Auction Oo. y. Smith, [1891] 
3 , Ch. 432, where the coses are 
discussed. 

(o) TFillmott v. London Celluloid 
Co., 34 Ch. D. 147. Sea Me Plorenee 
Co., 10 Ch. D. 830; Biunton v. 
Electrical Corp., [1892] 1 Ch, 434; 
Me Yorkshire Assoc., [1903] 2 Ch. 
284; Nelson v. Baber, [1903] 2 K. 
B. 367; Cop Moore v. Penman Cap., 


[1908] 1 Ch. 804; Evans v. Rival 
Quarries, [1910] 2 K. JS, 979. 

(d) Bnver v. Broad, [1893] 1 Q. 
B, 744. 

(«) Governments Stock Co. v. 
Manila M. Co., [1897] A. C. 81. 

(/) IVhoatley v. Bdhlone Co., 29 
Ch D, 715; English $ Scottish Co. 
y. Biunton, [1892] 2 Q. B. 700; Cote 
Moore y. Peruvian Corp , sup, 

(g) English § Scottish Co. Y 
Br unton, sup. 

(A) Brmton v. Eleotuoal Coi p., 
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A dislross for rout -will toko priority ovor such floating Chap. XVI. 
ohargos(i); but an oxooution (7c), or a garuishoo order (l), ovon — «f distress,' 
though mado absolute (in), will not take priority oxcopt so far 
as tho goods bavo boon sold or the money paid before the dobon- 
turc-holdors have dona sorao act, or somo ovant bos ooourrod, which 
causps llioir soourity to become a fixed seourity (w) . Certain dobts —of statutory 
ere ontitled to priority over claims in respeot of such, floating ^^ rGntiil1 
charges (o) . 

A dobonturo which constitutes only a floating security does not RonlDatioa of 
spocifloally affect any particular assets until some event occurs or thc f,eonnt y 
some act is done by the mortgagee which causes the charge to 
crystallize into a fixed seourity (p). On the appointment of a 
reoeiver (q) on behalf of the debenture-holders, or on the com- 
mencement of the winding-up of tho oompany, the security of 
the debonture-boldors ceases to he a mere floating oharge, and 
beoomes a spooiiic oharge on the property of tho company then 
existing (r); or it may be expressly made to attach as a specific 
charge in oase of default in paymont of interest or of principal (s), 
in whioh oaso the dobonture-holders must nevertheless lake steps 
to onforco their security in ordor to xnalco it attach aB a specific 
oharge (i) The dobonturo-holdors may loso tlioir priority by 
negligence (w) . Tho ooourrcnco of a winding-up makes thc de- 
bentures immodiaLoly payable, though tho specified limo of pay- 
mont has not arrived, so that tho debonturo-holdora can at once 
enforce their soourity (z). 

Floating charges, however, created within three months of tho 
commencement of a winding-up are, unless it is proved that tho 
company was solvent immediately after tho oreation of the charge, 


(t) Me Noundwood Co., [1897] 1 
Oh. 373. 

(k) Taunton y. Watvnokshire, 
Sharif of, [1895] 2 Gh 319. 

(l) Norton y. Yates, [1906] 1 K. 
B. 112. 

(m) Gairney v. Book, [1900] 2 K. 
B. 746. 

(») Mabson y. Smith, [1895] 2 Oh. 
118; Nobmson v. Burnell's Go,, [1904] 
2 IC. B. 024; Evans y. Nival Qtiames, 
tnfra. , 

(o) Companios Act, 1908, bs 307, 
209. Ante, p. 308. 

(p) Evans y. Nival Quart ies, [1910] 


2K.B.979. 

(?) Be London Blessed Hinge Co., 
[1905] 1 Oh. 576. 

( r ) Ex p. Bradshaw, 16 Ch. D. 465; 
English Channel Oo. v. Bolt, 17 Ch. 
D 716 

(a) Me Horne, 29 Ch. D. 786; see 
Hubbuok y. Helms, 35 W. R. 674. 

(t) Governments Stooh Co. v. 
Manila JB. Co., [1897] A. O. 81; sec 
Evans v. Nival Quarries, sup. 

(«) Me Cast ell, [1898] 1 Oh. 315. 
(*) Hodson v. Tea Co , 14 Oh. D. 
859; IVallaoe v. Vnmcnul Oo., [1894] 
2 Ch. 547. 
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Cha p. XVI. invalid, oxcopl to tho /amount of any cash paid ul the timo of or 
subsequently to tho creation of, and in consideration for, tho 
ohurgo (y ) . Dobonluro-holders may, if tho property charged iB 
in dangor, obtain the appointment of a rocoivor by tho Court 
before any dofault has boon made in paymont (s) . If tho deben- 
tures, or tho trust deed, gives such power, they may themselves 
appoint a receiver of the property chargod (a) . After dofault 
in payment, they may bring an action to enforce thoir security, 
and obtain payment, and got a rooeivor appointed in such 
action (b); or they may foreclose (c); or they may petition to 
have the company wound up (A); or apply to enforoo their security 
in an existing winding-up (e) . 

Thero is, however, no power to give effect to the seourily by a 
salo, or to appoint a manager of the undertaking, where it is of a 
puhlio nature, as a railway or gas or waterworks company; in such 
oases tho debenture-holders can only obtain tho profits or fruits of 
tho company’s business by means of a reoeivor (/). 

Where a company, constituted by a speoiol Aot incorporating 
tho Companies Glauses Consolidation Aot, 1845 (g), is authorized 
by the spocial Aot to_bgrrow_mpiioy 'on mortgage qr bond (whioli 
aro commonly comprehended undor the term dobonluro), it may 
oxoroiso tho powor from timo to timo with tho authority of a 
genera l mooting jto tho oxtent authorizod by the spooial Aot (/«). 
S^uudor Tho mortgages may comprise “ tho undertaking ” (i) and future 


Companies 
undor Com- 


Ant, 1815. 


(y) Companies Aot, 1908, s. 212. 
He Columbian Co., [1910] 2 Ch. 120; 
Re Orleans Motor Co., [1911] 2 Oh. 
41. 

(e) McMahon v. B. Kent Iron Co., 
[1801] 2 Ob. 181; He Victoria Co., 
[1897] 1 Oh. 158; Re London Pressed 
Binge Co., sup. 

(a) Re Pound, 42 Oh. D. 402; Re 
Stubbs, [1891] 1 Ch. 476. Soe Gosling 
v. ffa shell, [1897] A. C. 575. 

(5) Willmott v. Celluloid Co., 52 
L. T. 642; tee British Linen Co. v. 
8. American Co., [1894] 1 Ch. 108. 

(o) Sadler v. Worley, [1894] 2 Ch. 
170; Re Continental Co., [1897] 1 Ch. 
511. 

(d) Re Portsmouth Tram. Co., 
[1892] 2 Ch. 362, 

(a) Ex p. Bradshaw, 15 Ch, D. 465. 


(/) Gardner v. L. O. (f X>. R. Co., 
2 Ch. 201; Rlaher v. Rerls Water- 
works Co., 41 Ch. D. 399; per James, 
L.J., iu Atttee v. Bawe, 9 Oh. D. 
347. See Cenlial Onlaiio Rhj. \. 
Trusts Co., [1906] A. O. 576. 

(g) 8 & 9 Viot. o. 16. 

0 h ) Ss. 38, 39, 40. Mortgages or 
bonds issued without the authority of 
a general meeting are valid in the 
hands of a purchasor for valuo without 
notice; Re Romjord Canal Co., 24 Ch. 
D. 85; Fountains v. Carmarthen R. 
Co., 5 Eq. 316. 

(t) As to the moaning of “under- 
taking, 11 see 8 & 9 Viot. o. 16, e. 2; 
Gardner v. L. C. § R. R. Co., 2 Ch. 
201. It appears to moan Ike going 
concern created by the special Aot. 
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calls on tho shareholders (k). Tho mortgagees and bond holdors Ohap. XVI. 
rospootivoly have no proCoronco ouo above another by roasou of taking, "or 
priority of dato(l), f ' alla - 

A register oC the bonds and mortgages is kopt, and may be Rogislvutioa. 
inspected by any shareholder or mortgagou or bond creditor, or by 
any porson intorostod in a bond or mortgage (w). 

Transfers of bonds or mortgagos must be made by deed in the Transfers, 
statutory form,. which requires registration to complete the title of 
the transferee (w). A transfer “in blank” is not a transfer by 
deed until the blank has boon filled up and tho instrument re- 
dolivored by tho transferor (o) ; and, therefore, tho registration 
of such a transfer which has not been re-deli vered is ineffeotual(o). 

Tho Aot requires that the deed shall be stamped and state the true 
oonaidoration (p); it is doubtful whether non-compliance with 
this provision will ronder tho transfer invalid ( q ) . 

Intorest on tho bonds and mortgages is payable in proforenoo 
to any dividonds payablo to tho shareholders (r). If a poriod is 
fixed by tho mortgage dood or bond for repaymont of tho prin- 
cipal, upon the oxpiration of that period the principal becomes 
payablo on domand; if no timo is fixed, tho mortgagee or bond- 
holder can, after twclvo months from the dato of the mortgage or 
bond, demand payment of the principal and arrears of intorest on 
giving six months’ notioo, and in tho liko case tho company may 
at any timo pay oil tho monoy borrowed on giving six months’ 
notice (s). 

Where the speoial Aot empowers tho morlgagoos to onforoo Romodica of 
payment of arrears of interest, or of principal and intorost, by tho mort S 0 S° e > 
appointment of a receiver, two jusLioeB may, upon the mortgagees’ 
application, appoint a rocoiver of the tolls or sums liable Lo tho ™° eiver < 
payment of tho intorost, or principal and interest ( t ) . 

A bondholder of tho company can enforce his security only by of bond- 
action; and on obtaining judgment he is in the same position as lloWe1 '’ 


(*) 8 & 9 Viol. o. 10, SB. 38, 43, 
ante, p. 317. 

( 'l ) Ss. 42, 44. See Landowners 1 
Co. v. Ashfotd, 16 Ob. D. 411. 

(«») S. 45. See as to onloroing tho 
right of inspection, Mutter v. Eastern 
and Midlands R. Co., 88 Ch. D. 92 

(») Ss. 46, 47. 

(o) Powell v, London ft Provincial 
Rank, [1893] 1 Ch. 610; 2 id. 665. 

.G.P.P, 


(?) 8, 40. 

(?) Powell y. London, fto. Bank, 
sup. 

(r) a. 48. 

(s) Ss, 60, 51. 

(<) 76. ss. S3, 64. SeB Pripp v. 
Chard R. Go., 11 Hare, 241, as to the 
jurisdiction of the Court also to 
appoint a receiver. 


21 
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exmition. 


Debenture 

atook, 


— under 
Companies 
Clauses Acts ; 


any oilier judgment creditor of the company, i.e., ho can obtain 
a reooivor (it), and can issue execution against all its property, but 
not so as to prevent the carrying on of tho undertaking ol the 
company; and, in the case of railway companies, a manager may 
be appointed, but the rolling stook and plant are protected by 
statute (as) . Although the surplus lands of a railway company may 
be ordered to be sold on the application of an execution creditor, 
the lands actually used for the purposes of tho railway cannot be 
sold (y). 

Whero a company, incorporated for tho purpose of oarrying on 
any undertaking, is authorized by special Act incorporating 
Part III. of the Companies Clauses Aot, 1863 ( 2 ), to issue de- 
benture stock, it may, with the sanction of a special meeting, raiso 
any part of the money, authorized to be raised by mortgage or 
bond, by the issue of debenture stock instead of mortgages and 
bonds. By the Railway Companies Aot, 1867, this power is 
extended to railway companies ( 0 ), and, by the Companies Clauses 
Act, 1869 (b), to companies which by Act o[ Parliament have 
power to borrow on mortgages or bonds, but not power to issuo 
debenture stook. 

Dobenturo stock, with tho iuLerost thorcon, is a charge on the 
undertaking of tho company prior to all shares or Btor.lc cl the 
company, and tho interest on it has priority over all dividends or 
interest on any shares or slock, and ranks next to the interest on 
mortgages or bonds which have been logally granted bel'oro tho 
issuo of tho debenture stook (c) ; but the holders of debonturo 
stock are not ontitlod to any priority inter se as regards dobenturo 
stock issued under the same special Act (d). Paymont of tho 
interest may be enforced by the appointment of a receiver, or by 
action ( d ) . Holders of debenture stook have no right to vote os 


(») As to elocution by the appoint- 
ment ol a receiver, see M. L. R. P., 
p. 375, and post, p. 335. 

(a) SO Sc 31 Viet. e. 127, s. 4, made 
perpetual by 38 & 89 Viot. o. SI. See 
Be Mersey H. Co., 37 Oh. D. 610; 
He Haste) n and Midlands R. Co., 45 
Ch. D. 367. As to the meaning of 
"railway 1,1 company, see He H. $ W. 
Ind. Rooks Co., 38 Oh. D. 676; <?. IV. 
Jt. Co. v. Tahourdin , 13 Q B, D. 320. 
(if) Gardner v. L. C. $ R. H. Co., 


2 Ch. 201, 385; Be Bishops Waltham 
H. Co., 2 Oh. 382; He Hull $ Horn- 
sea H. Co., 2 Eq, 262. 

(z) 26 & 27 Viet, e, 118, so. 22 
et seq. 

(a) 30 & 31 Viot. c. 127, s. 21; Ho 
Mersey H. Co., [1895] 2 Oh. 287. 

(5) 32 & 33 Viot. e. 48, i. S. 

(a) Aot of 1863, 68. 23—27. 

(d) S. 24; He Mersey H. Vo,, [1895] 
2 Oil. 287. 
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suoli at meetings of the company, and oannot require repayment C hap. XVI. 
of the principal money paid up in respect of it (e). 

Dobenture stock, therefore, confers a right to a perpetual 
annuity payable out of the undertaking of the company, and the 
holder differs from a debenture-holder in that he has no right to 
the repayment of his capital, though he has a charge for Ms 
interest (/) . He is a oroditor and not a member of the company, 
and receives only a fixed rate of interest whatever the net profits 
of the company ( g ) . 

A oompany registered under the Companies Aot, 1908, may Under _ 
muo debenture stock if empowered by its memorandum of assooia- a™ P i* 9 oT 
tion to do so(A-); and perhaps under a general borrowing power(i). 

But debenture stock of such companies differs from debenture 
stock issued under the Companies Clauses Aot, 1863, in that the 
principal as well as the interest is usually charged on the 
company’s property, and tho oompany is bound to repay the 
principal (i). 

Debentures may he issued at a discount in the absonoe of pro- Imva at 
vision to tho oonlrary (7c). discount. 

Debentures issued by “ any mortgage, loan, or other company Bills of Side 
and secured upon tho capital stock or goods, chattels and effocls Ac ' t '’ 
of suah company ” are exempted from the operation of tho Bills 
of Salo Aot, 1882(7) This exemption is nol oonfined to companies 
ejusdem generis with mortgage and loon companios ; and every 
oompany authorized to raise money on loan or mortgage is a 
company ejusdem generis with a “mortgage or loan” 
company (in). 

Debentures of any incorporated oompany wMch is required to 
keep a register of mortgagtes, as, for instance, companies subject 
to tho Companies Clauses Consolidation Aot, 1845 (n), or tho 


( 0 ) S. 31. 

(f) Attree v. Manor, 9 Ch. D. 337, 
Re Barry Co., 33 W. R. 741. 

0 g ) Re Bodman, [1891] 3 Ch. 13S, 
138. 

(K) Buckley on Companies, 225. 
(t) Palmar’s Comp. Pirn, Part HI., 

p. 6 et seq. 

(k) Re Anglo-Bambian Co., 20 Eq, 
339; Re Regent's Ironworks Co , 3 
Ch. D. 43; Re Compaqme Cfeneralr, 
4 Ch. D. 470; Webb 7 . Shropshire R 


Co., [1893] 3 Ch. 307. See Companies 
Aot, 1908, s. 90, 

(l) Re Standard Co., [1891] 1 Ch. 
645, disapproving Jenkmson v. Brand- 
ley £7o,19 Q. B.D.668. The exemp- 
tion applies to companios registered 
in Guernsey; Clark v. Balm Co., 
[1908] 1 IC. B. 667. 

(«) 45 & 46 Viet. c. 43; see s. 17. 
Sea JB« Standard Co., [1891] 1 Ch. 
627. 

(») 8 & 9 Viot, c. 16. 


21 ( 2 ) 
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Chap. XVI, 


Register of 
mortgages. 


Registration 
of mortgages 
and oharges. 


Companies A cl, 1008, or a deed of ohargo to oovor such dobon- 
turoS, ore not bills of salo within the scope of the Bills of Sole 
Act, 1878 (a), for tkoy are not soorofc dooumonts, or documonis 
of tho class by whioh frauds were perpetrated upon ereditore by 
moans o£ secret bills of sale (p). 

Limited companies are required to keep a register of mortgages 
and charges specifically affecting their property ( 3 ), and to allow 
any person to inspect it ( r ) and take copies (s). 

Every mortgage or charge created (t) by a registered company 
must ho registered with the registrar of companies (it), if it is— 
(1 ) for tho purpose of securing any issue of debentures, or (2) on 
uncalled capital, or (3) created or evidenced by an instrument! 
which, if executed by an individual, would require registration 
as a bill of sale (x), or (4) on any land, wherever situate (y), or 
any interest (a) therein, or (5) on any hook debts of the company, 
or (6) a floating charge on tho undertaking or proporty ( 0 ) . Unless 
registered within twenty-ono days after its Croatian— is void against 
tho liquidator or creditors of the company so far as any security 
upon its property or undertaking is thorohy conferred, but without 
prejudice to any obligation to repay tho money thereby socurod(b) . 
Tho registrar must givs a certificate of registration, which is 
conclusive cvidenco of due registration (<?); and a copy of tho 
certificate must be endorsed by tho company upon every dobonturo 
secured by the registered mortgage or ohargo (i). The register 
may bo inspected by any person (e); and the company must koop 
at its office a copy of every instrument creating a mortgage or 
charge (/). The time for registration may he extended, and 
mistakes or omissions may be rectified by order of a judgo (g) 


( 0 ) 41 & 42 Viet. 0 , 31. See Re 
Standard, Go , tup.; Ai ohards v. Kid- 
derminster Overseers, [1896] 2 Ch. 
212 . 

(p) Ante, p, 112. 

(q) Companies Act, 1908, s. 100. 

(r) S. 101. 

(a) Nelson v. Anglo-Ameriean Go., 
[1897] 1 Oh. ISO. 

({) Bristol United Breweties v. 
Abbot, [1908] 1 Ch. 279; Me Colum- 
bian Go., [1910] 2 Oh. 120, 

(«) 3. 98. 

(x) Ante, Ch. VH. 

(y) See s. 93, sub-s. 1 (i). 


(z) Seo s. 93, sub-s. 1 (iv). 

(а) See Illingworth v. lloitldswoi th, 
[1904] A. O. 355. 

(б) 93. 

(o) S. 98 (5) Se Yollund, Jo 
[1908] 1 Oh. 152. 

(d) S. 93 (6) 

(e) S. 93 (8. 

(/) S, 98 (9). 

(g) S. 96. Se Johnson J Co., 
[1902] 2 Ch. 101; Se Anglo-Omental 
Go, [1903] 1 Ch. 914; Se Cardiff 
Workmen’s Cottage Go , [1906] 2 Ch, 
627; Se Ehrmann, id, 697. 
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Doboniuros may bo made irredeemable, or redeemable only on Chap. XVI. 
the happening oi a contingency, howovor remote, or on tbo ex- perpetual 
piration of a period, however long (h). debentures. 

A oonlraot with a company to take up and pay for any of its Enforcement 
debentures may mow be enforoed by an order for specific per- 
formaaoe(i). debentures. 

The Looal Loans Act, 1875 (k), contains provisions as to the Local Loans 
raising of loans by local authorities on the seourity of debentures, Act ’ 1876 ' 
debenture stock, or annuity oertifioates. The Act does not 
oonfer any fresh powers of borrowing, but presupposes that the 
local authority has aliunde power to borrow in one or all of these 
forms. 

(A) S. 103. See Southern Brazilian Temtonei t. Wallmgton, [1808] A. 

My. Co., [1906] 2 Oh. 78. C. 300; ante, p. 162. 

(i) S. 106, See South African ( h ) 38 k 89 Viot. o. 83. 
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TIIE MODERN LAW OF PERSONAL PROPERTY. 


OHAPTEE XVII. 


EXECUTIONS. 


Chap. XVII. 

Judgment 
creditor not 
a purchaser. 


Elocution 
with leave. 


We proceed to disoues the methods of enforcing a judgment 
debt against the personal estate (a) of the debtor by execution (b). 

It is a general principle, with regard to both real and personal 
property, that a judgment creditor is not a purchaser, that he 
stands in the shoes of the judgment debtor, and can obtain by 
execution only such properly as belongs to the debtor both at law 
and in equity (c) ; he must take subject to all prior interests 
oreated by the debtor for value, whether legal or equitable (d) . 

Ge nera lly execution can be leviod without leave, but in oorloiu 
coses leave must be obtained, the most important instances boing 
where six years have elapsed Binoe tho judgment or order, or any 
change has taken place, by death (0) or otherwise, in the partios 
entitled or liable to execution, or a husband is entitled or liable to 
execution on a judgment for or against a wife, or upon a judgment 
of assets in futwo, or a party is entitled to execution against any 
of the shareholders of a company on a judgment against suoh 
company or a public officer or other person representing the 
company (/). 


(a) As to methods ot enforcing a 
judgment against the land, including 
chattels real, ot the debtor, see M. L. 
R. 3?. 372 et eeq. 

(5) “ Execution aignifleth in law the 
obtaining of an actual possession of 
anything acquired by judgment of 
law, or by a fine executory levied, 
whether it be by the sheriff or by 
entry of the party ; ” Oo. Litt. 154a. 
“An action is said in its proper sense 
to continue until judgment be given, 
and after judgment doth process of 
execution begin”; Oo. Litt. 289a. See 
as to executions generally, R. S. 0., 
Ord. XLn. ; Anderson on Executions. 


(a) Jenmngs v. Mather, [1902] 1 
E. B. 1. 

(d) See Whitworth v. ffaugain, 1 
Ph. 728, Or. Ss Ph. 825, and other 
oases, explained in Elph. & 01. 
Searches, 10; Dolphin v. Aylward, L. 

R. 4 II. L. 600, per Ld. Hathorley, 
0.; Daveyv. Williamson, [1898] 2 4. 
B. 194; Simultaneous, § 0 . Syndicate v. 
Roweraher, [1901] 1 E. B. 771; Duck 
v. Tower Oo., [1901] 2 E. B. 314. 

(e) See Stewart v. Rhodes, [1900] 1 
Oh. 386; Re Clements, [1901] 1 K. B. 
260. 

(/) See ante, pp. 284, 292, 307, and 

S, 8. 0., Ord. XLH. r. 28. 
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Wlien a company is being wound up oxocution against tho Cha p. XVII. 
oompany cannot bo issued or proceeded with without leavo (g ) . 

In the ease o£ tho bankruptcy of a judgment creditor, the rights 
of a judgment creditor to issue execution, or to rolain tho proceeds 
of an cxocution already levied, are affected by Ike Bankruptcy 
Acts, 1883 and 1890 ( h ). 

Execution may be effected by moans of a writ or order addrossod 
to tho sheriff or other public officer, or by the Court making an 
order supplemental to the judgment, or giving speoial directions to 
some private porson for tho purposo of enforcing the judgment. 


Fieri Facias 

A writ (i) of fieri facias (commonly called fi. fa.) is a writ What cun be 
given to a judgment (/tj creditor by the common law Lt is a writ /„ 
addressed by tho Crown to the sheriff (Z), by virtuo of which he 
soizos tho goods and chattels of the debtor and Bells them, and (in 
practioc) applies the proceeds iu paymonl to tho judgment oroditor 
of the amount due to him instoad of paying it into Court as 
direoted by the writ. At common law tho sheriff oould seizo under 
a fi. fa. all tho debtor’s corporoal porsonal proporty (m) which can 
be sold (n), except wearing apparel actually in use and (perhaps) 
goods in the personal possession of tho debtor (o ) . But it is 
provided by statute (p) that “ the wearing apparel and bedding 
of any judgment dobtor or his family and the tools and imple- 
ments of his trade,” not exceeding in the whole tho value of 51., 
shall not be liable to seizure. 

The common law rule as to Ihings liable to seizure has been 


(ff) Companies Act, 1908 (8 Edw 
7, c. 09), as. 140, 142, 211, 

(A) 46 & 47 Viot o. 52, ss. 9, 10, 
46, 46, as amended by 53 & 54 Viol, 
o. 71, a. 11. See Woolford v. Levy, 
[1892] 1 Q. B 772; Bw ns- But ns v. 
Brown, [1895] 1 Q. 13. 324. ; Easlueh 
v. Olarle, [1899] 1 (J B. 699. Post, 
f>. 360. 

(*) As to the meaning of “writ,” 
seo M L. E. E. 372, Soo the forms 
of ft. Ja. in B. S. C , Appx. II. 

( "k ) An order, as well a9 a judgment, 
for payment of money can be enforced 


by a /?. /a., E 8. C., Ord. XLII. rr. 
17, 24. 

(l) In the County Court a warrant 
of execution, in the nature of a fi. fa. 
is addressed to the high bailiff of the 
Court, and in any other inferior Court 
a warrant of the like nature is issued 
to one of the bailiffs of tho Court. 

(m) Inoluding leaseholds for years, 
Elph. & Cl. Searches, 68. 

(n) Legff v. Evans, 6 M. & W 36. 
(p) Bunbolf v, Alford, 3 H. & W. 

254. 

(p) 8 & 9 Viot. o. 127, s. 6. See 
Be Lawson, [1899] 2 Q. B. 64. 
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Chap. XVII. 


Fixtures 


Emblements 
— oropa. 


Things hired 
by or pledged 
to debtor. 


Railway 

companies. 

Soldiers. 


Possession 
of sheriff. 


oxtondod by statulo (q) io money (r), bank note, choquiw, bills of 
exchange, promissory notes, bonds, specialties, or other seen cities 
Cor money, and tbo sheriff can pay the money or bank notes to the 
execution creditor, and bold tbo othor proporly so authorized to he 
soized as socurity for the amount directed to he levied by the 
fi. fa., with power to sue thereon at tho time of payment. The 
shoritf oannot soizo any of those things after, although the writ 
was delivered to him before, the doalh of tho judgment creditor^) . 

Even since this Aot doeds and writings oannot be seized unless 
they arc. securities for money ( t ). 

Fixtures annexed to tho freehold of the debtor cannot bo 
soized (it); but, whero the debtor is possessed of the land for a 
term of years, fixtures which may bo romovod by him can bo 
soizod (as). Emblements (y), i.e., those growing crops which pass 
to tho executor as boing the fruit of tho industry of the owner, can 
bo taken in oxeoution. (z), but not pormanont growths, such as 
trees or grass. Things lot to tbo debtor may bo soizod, but only 
his interest therein oan be sold, and, if the shcrilf soils moro, ho 
becomes liable to an action for tbo conversion (a). U nods pledged 
can bo seized for lire debt of the pledgor on payment of (he dobt 
to the pledgeo, but not otherwise (6); and tho interest of tho 
plodgoo can bo taken in oxeoution under a fi. fa. for the debt of 
tbo pledgee (c). 

The rolling slock and plant of a railway company arc in some 
cases protected from execution (d). Tho pay, arms, ammunition, 
equipments, xegimontal necessaries or clothing of all soldiers of 
tho rogular f orcos oannot bo seized in oxocution (e) . 

By the effect of the seizuro the sheriff acquires possession of the 


(g) 1 & 2 Viet. e. 110, a. 12. 

(r) I.e,, coin, not debts due to the 
judgment debtor; Barriion v. Payn- 
i ter, AM. & W. 387. 

(«) Johnson v. Fiokaring, [1908] 1 
K. B. 1. 

({) See, as to what aro securities for 
monoy, Stofcoe v. Cowan, 29 Boav, 
637 ; Alleyne v. Darcy, 5 Ir. Ch, R. 
55; Be Sergeant, 7 L. R. Ir, 88. 

(u) Winn v, Ingilhj, 5 B . & Aid. 
825; 24 R. R. 508; Steward v. Lomie, 
4 Moo. 283. 

(x) Mmhall v, Zloyd, 2 M. & W. 
469; 48 R. R. 638; Boole's Case, 1 


Salic. 368; Dumergue v. Rumeey, 2 II. 
& 0 . 777. Soe notes to Shoes v. Maw, 
2 Sm. L. 0. 204. 

GO M. L. B. P. 23. 

(s) See 56 Geo. 3, e. 50, s. 1. 

(u) Consider Penn v. Bittketon, 7 
Ex. 162. 

(J) Sogers v. Ifennay, 9 Q, B. 692. 
0>) Re Sollason, 34 Oh. D. 495. 
id) 80 & 31 Viot. 0 . 127, s. 4; 38 
& 39 Viot. o. 31, 6. 1; 46 & 47 Viot. 
o. 89. 

(s) 44 k 45 Viot. o. 68, s. 144, 
Post, p. 333. 
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goods, and therefore may maintain an action against any person Chap, XVIL 
who takes thorn (/); bat tho debtor remains the ownor of them till 
the .sheriff sells ( g ). 

Where tho goods seized are on “any messuages, lands of Execution 
tonemonts loosed (h) l'or life or livoa, term of yoars, or otherwise,” j^| eatto 
they cannot be takon unless the execution creditor, before the 
removal of tho goods from tho premises, pays tho landlord all 
sums duo for rent, not exceeding, in tho case of tenements let at a 
weekly rent, four weeks’ arrears, in the ease of tenements let for 
any other term less than a yoar, the arrears of rent accruing during 
four such terms, and in any oaso not exceeding one year’s rent (i). 

Tho shoriff levies for the amount so paid for rent for tho benefit 
of the execution creditor (i). 

After the seizure the sheriff’s officer employs an auctioneer to Sale by 
catalogue and sell the goods. The sale, is on the premises where 8 en 
the goods are seized if tho person in possession of the premises 
oonsenls; if he does not, they aro removed for the purposes of 
the sale. Tho sheriff’s offioor may remain on tho premises a 
reasonable time ( Ic ) for the purpose of removing tho goods to a 
place of safo custody till they can bo sold. Whore the execution 
is for upwards of 20L, including incidental legal oxpcnscs, the 
salo must be by public auction and not by bill of sale or private 
contract, unless tho Court from which tho proceedings issuod 
orders othorwiso ( l ) . 

At common law the goods aro bound from the teste ( m ) of the Goods weaA , 
writ of execution (n), so that no subsequent dealing with them by M a gamat 
tho dobtor could tako away tho sheriff's right to seize them if he 
could find them within his boiliwiok. By the Statute of * 

Frauds (o) it was provided that the goods wore not to be hound, 


(/) Wilbmfiam v. Snow, 2 WmB. 
Saund. 47. 

(g) OSes v, (?) over, 8 Bing. 128; 
I OL. & E. 72; 36 B. B 27; Wood- 
land v. Fuller, II A. & E. 859. 

(A) l.e , under an existing lease, 
not under a lease which has deter- 
mined before the seizure; Cox v, 
Leigh, L. E. 9 Q. B. 333, 

(*) 8 Anne, c. 14 (o. 18 in Eevised 
Statutes), s. 1, as amended by 7 & 8 
Viet. o. 96, s. 67. See Be Mackenzie, 
[IB99] 2 Q. B. 566. 

(ft) Playfair v. Musgrove, 14 M. & 


W. 239; Ash v. Law nay, 8 lx. 237. 

(Z) ThB Bankruptcy Aot, 1883, 
e. 145; Bankruptcy Aot, 1890, s. 12; 
B. S. C., Ord. XLin. rr. 8—14; 
Cratoshm v. HarrUon, [1884) 1 Q. B. 
79. 

(m) 1 . 6 ., the date, because, when the 
king's writs were in Latin, the date 
was contained in the clause beginning 
“ Teste metpso." 

(») Anon., Ore, Eliz, 174; Fleet- 
wood’s Case, 8 Bep. 171a. 

(o) 29 Car. 2, c. 3, s. 16. 
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Sale of Goods 
Act, 1893 


Bailiff 


Return to tho 
writ— and of 
the writ. 


as rogards purohosors lor valuo (p), until tho writ was delivered 
to tlio slinrifl (</); and, by tl\e Mercantile Law Amendment A.ot(r), 
tliat no writ o£ ft. fa. should prejudico the title to goods acquired 
bofore tho actual seizure of tho goods by a bond fide purchaser for 
valuo without notice that tho writ had boon delivered to tho 
sheriff. 

Theso provisions were repealed by the Sale of Woods Act, 
1893 (8), which provides that “ a writ of fi fa , or othor writ of 
exooution against goods shall bind the proporty in tho goods of 
tho execution debtor as from thio time when the writ is delivered 
to tho sheriff (t) to he executed,” and that the date of such delivery 
shall be indorsed on the writ (u) But “ no such writ shall pre- 
judice the title to such goods acquired by any person in good faith 
and for valuable consideration” without notice “that such writ, 
or any othor writ by virtue of which tho goods of tho execution 
debtor might bo seized or attached, had been doliverod io and 
remained unexecuted in the hands of the sheriff " (u). 

In practioo tho writ iB genorally executed by a “bound 
bailiff ” ( x ) under an ordor from tho sheriff, oallod “ a warrant,” 
to oxoouto tho writ. But it may be oxeoulorl by tho sheriff in 
person or by tho under-sheriff, or by a special bailiff under tho 
sheriff’s warrant ( y ) , 

When a fi. fa. is onco suod out, it may bo oxooutod uol with- 
standing tho death of the execution oreditor (z), or of tho dobtor (a), 
oxcopt in respect of property made soizable by tho Judgments Act, 
1838 (6). 

Strictly speaking, it is the duty of the shoriff to draw up and 
sign a formal statement of what he has dono in obedience to the 
writ, which statement when signed is called “ the return to the 
writ"; and he ought afterwards to sond the writ and tho roturn 


(p) Hutchinson v. Johnston, 1 T. 
R. 729; 1 R R 380. 

(?) Guest v. Oowbndne M. Co., 6 
Eq. 619; Etc p. Williams, 7 Ch. 317, 
per Hellish, L.J. 

(r) 19 & 20 Viot. o. 97, s. 1. 

(s) 66 & 57 Viot. o. 71. 

( t ) “ Sheriff ” includes any offloer 
charged with the cnfoi cement of a 
writ of execution: S. 26 (2). 

(«) S 26(1). Jlagahawcs v. Deacon, 
78 L, T. 776; Umgatroyd v. Wright, 
[1907] 2 K. B 383; Bv, stall Co. v. 


darnels, [1908] 2 K. B. 251. 

(a) l.e , a person who has entered 
into a bond with sureties for the due 
performance of his office. See Black- 
stone, bk. i , oh. 9. 

(y) See as to tho under-sheriff and 
other officers, Sheriffs Act, 1887 (50 & 
61 Viot. c, 65). 

( 2 ) Clerk y. Withen, Holt, 303, 616. 
(a) Park v. Mosse, 1 Leon. 144. 

(i) Johnson v. Pickering, [1908] 
1 It B. 1. Ante, p. 328 
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to the writ to the Suprome Court. THb latter process is somo- Chap. XVII. 
times railed “tho return of the writ.” The judgment creditor 
or judgment dobtor can compel the sheriff to roturn the writ (c). 

Tho return lo the writ must bo carefully distinguished from the 
return 0 / the writ; the difference between them is analogous to 
tho difference between writing and posting a letter. 

Under a fi. fa. against a partner on a judgment against such Execution 
partner for a private debt tho sheriff could formerly seize all such p^tneiahip 
of the assets of the firm as are soizable under a fi. fa., but ho P l0 P ert y- 
oould only sell the share and interest of the execution debtor in 
tho goods so seized, and not the whole of the debtor’s interest in 
the partnership, including book debts and goodwill, for these 
oould not bo reaohed by a fi. fa. ; and the only way in which the 
purchaser could ascertain what he was entitled to under the sale • 
was by taking the accounts of the partnership, for, as we have 
pointed out, the share of each partner is not a share in any 
specific assot(d). By the Partnership Aot, 1890(e), a writ of 
execution is not to issue against any partnership properly except 
on a judgment against the firm (/), but tho judgmout creditor of 
a partner may obtain an order charging the partner’s interest in 
tho partnership property and profits with payment of the amount 
of tho judgment debt and intorosl thereon, and the appointment 
of a reooiver of that partner’s share of profits and of any other 
monoj which may be coming to him in respect of tho partner- 
ship (^); and the other partner or partners may redeem the interest 
charged, or, in case of a sale being directed, may purchase it. 


Elegit. 

Under tho writ of elegit, which is feundod upon the statute Elegit. 
13 Edw. 1, c. 18, the sheriff seized and delivered to the judgment 
creditor all the chattels of the dobtor (saving only his oxen and 
beasts of the plough), and one half of his land, until the debt 
was levied. Subsequently it was enaoted that the whole of the 


( 0 ) E. S C., Ord. m, r. II; 
Edmunds 7. Watson, 7 Taunt, fi; 
Angell v. Baddeley, 3 Ex D. 49. 

(<i) Ante, p. 9. See Melmoi e v. 
Smith (1), 35 Oh, D. 486; Andes son 
on Execution, 208, 284. 

( 9 ) 58 & 64 Viet 0 . 39, a. 23. This 


applies to "limited” partnerships: 7 
Edw. 7, 0 . 24, s. 7. 

(/) As to exeoution where a judg- 
ment or order is against a firm, see 
E. 3. C , Ord. XLVIIIa. r, 8; Davis 
7. Hyman, [1903] 1 K. B. 864. 

(SO Post, p. 335. Bsown v. 
Hutchinson, [1895] 2 Q B, 126. 
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Cha p, XVI I. doblor’s land could ho soiled under tho writ (/))■ No,w a writ of 
clogit does not oxtond to goods (J). 

A creditor to whom tho debtor’s land has been dclivorod under 
an “clogit” can obtain an ordor for the salo of the debt or’ & 
interest (/c). 

Execution We proceed to consider various modos of execution by moons 
the™ ourt of orders of the Court itsolf as distinguished from oxooution under 
the authority of writs. 


Attachment of 'debts. 

Attachment A judgment creditor (1) may obtain from the Court or a judge 
of debts. ex p ar i E an or( j or gj} Jehta owing or accruing from any person, 

Qmmshee. called tho garnishee, to tho judgmont debtor, shall bo attached to 

answer tho judgment, and dirooting by the samo or a bubsoquont 
ordor the garnishee to show cause why ho should not pay to tho 
judgment oroditor tho debt due from him or so much as will 
satisfy tho judgment debt (m). Sorvico of an ordor on, or uotico 
of iL to, tho garnishoo binds suoh dobts in his hands (»). Tho 
debts which can bo attaohod may bo logal or oquitablo (o), pay- 
ablo at ,the presont or at a future timo (p) ; but thoy must bo 
oxisting debts. Unliquidated damages (g), or an unascertained 
sum (;), or a debt to aiiao on a oondilion (s), or monoy which 
will be payable to the dobtor by trustees whan thoy have rocoived 
it, but not yet received by them (t), or rent not yot duo (m), 
cannot ho attached; though rent which is due can bo attached (»); 
and debts that cannot be assigned cannot be attached. Tho 


(A) 1 & 2 Viet. o. 110, s. 11 
(») 46 & it Viet. c. 62, s. 146 (1). 
(i) 27 & 28 Viet. o. 112, s. 4, as 
amended by 68 & 64 Viet. o. 26, s. 5, 
and Sehed. ; Order LV. r. 9 b. 

( l ) In this place the phrase includes 
any person who has obtained a judg- 
ment or order for payment of money, 
(w) R. 8. C., Ord, XLV. x. 1. 

(») lb. i. 2; liogers v. Whteley, 
[1892] A, €. 118; Galbraith v. Grim- 
show, [1910] A. 0. 608. 

(o') Per Brett, M R., Webb ?. 
Stenton, 11Q B. D. 625. 

(p) Tapp v. Jones, L. R. 10 Q. B. 


691; Edmunds l- (Edmunds, [1904] P. 
362. 

(?) Jones v. Thompson, E. B. A 
E. 63; Dresser v. Johns, 6 0. B. N. 9. 
429. 

(r) Johnson v. Diamond, 11 Ex. 73; 
(Richardson v. limit, 2 0. P. D. 9. 

(s) Howell v. Metropolitan District 
H. Oo., 19 Oh. D. 508. 

(t) Webb v. Stenton, 11 Q. B. D. 
618. 

(«) Barnett v. Eastman, 67 L. J. 
Q. B. 517. 

(a) Mitchell r. Dee, L. R, 2 Q. B. 
269. 
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pay (y) or pension ( 2 ) of an officer in the army or navy (y), soa- Chap.XVIL 
mon’s wages (a), and the wages of a sorvanl, labourer, or work- 
man, at any raio in an inferior Court, oannol bo attached (16). 

Tho making of a garnisheo ordor is disoretionary, and tho Court 
will refuse an ordor when it would he inoquitablo to make ono ( 0 ). 

If tho garnisheo does not pay into Court tho sum that he ought 
to pay, and does not dispute the debt olaimed to be due from him 
to tho judgment debtor, the Court may direot execution to isau" 
against him; but if he disputes his liability, tho Court may direct 
the question to be tried (d) . If it is suggestod(e) that a third 
person has a lien or charge on tho debt, the Court can order 
suoh person to appear, and may bar his olaim or mako suoh ordor 
as it thinks fit with respect to tho lien or charge (f). Payment 
by tho garnishee into Court, or to tho judgment oreditor on an 
ordor absolute being made ( g ), or exooution for suoh payment (h) 
levied upon him in the proceedings, is a valid discharge as against 
tho judgmont debtor to the amount paid or levied (i) It should 
bo observed that tho oftcct of a garnisheo order is to plane tho 
judgmont creditor in tho shoos of tho judgment debtor (fc). Ho 
has, thoroforo, no botlor right than the lattor, so that, if tho judg- 
ment debtor haB created an oquitable charge on tho debt attached , 
tho judgment croditor takes tho debt subject to tho cliargo, even 
if tho person ontitlcd to tho charge has not perfected his title 
by giving natico (ante, p. 136) to the garnishep (l ) ; and dobU 
which have boon assigned by the judgment debtor boforo tho ordor, 
cannot be attached (ro); nor tho balanco of a dobt alreadj 
attaahed under a garnishoe order if it has boon assigned (n), for 


(y) Apthoipo v. Apthoipe, 12 P. D. 
162. 

(e) Jones v Coventry, [1909] 2 K. 
B, 102B. Ante, p Hi. 

(«) Merchant Shipping Act, 1894 
(57 & 68 Viet. o. 60), a. 163. 

(6) 33 & 84 Viet. o. 30; Booth v. 
Trail, 12 Q. B. D. 8; Gordon v. Jen- 
nings, 9 Q B. D. 45. 

(o) Martin v. Nadel, [1906] 2 K. B, 
26. 

(d) Ord. XLV. rr. 3, 4. 

(e) Not necessarily by the gar- 
nish sc ; Roberts v Death, 8 Q. B. D. 

319. 

(/) Ord. XLV. rr. 5, 6. 


07) Re Webstet, [1607] 1 K. B. 
623. 

( h ) Turner v. Jones, 1 H. k N. 878. 

(i) Ord. XLV. r. 7. See Mai tin v 
Nadel, sup 

(ft) Sea Evans v. Rival Granite 
Quarries, [1910] 2 K. B. 979 
(7) Badeley v. Consolidated Banl, 
34 Oh. D. 536, 546; 88 id. 238, 257; 
Re General Horticultural Co., 32 id. 
512. 

(>«) Mmoh v. Coates , 18 C. B 767 ; 
Wise 7. Bitlemhaw, 29 L. J. Ex. 240. 

(») Yates v. Teiry, [1902] 1KB. 
627. 
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Chap, XVII, a garnished order hands only what the judgment dobtor can 
honestly deal with without interfering with tho intorosts o£ third 
persons (o). A debt attachment hook, in which particulars of 
the attachinont have to bo entered, is kept in tho Control Office, 
but there appoars to be no penalty lor omitting to mako such 
entry (p). 


Charging Order. 

awfging Stock or shares could not formerly be taken in execution; but 
now a judgment creditor can obtain (q) an order, called a 
“oharging order,” charging the judgment debt and intorcst upon 
the debtor’s interest (r), whether in possession, remainder, or re- 
version, and whether vested or contingent, in any government 
stock, funds pr annuities, or any shoclc or shares (a) in a public 
oompany in England, or the diviionds or interest thereof, whother 
being funds in Court or not (t), and whother standing iu tho 
debtor’s name in his own right (it), or in tho name of a trusleo 
for him (x ) ; and a oharging order may bo made upon cash in 
Court to jJhe orodit of the dobtor (y ) . Tho order entitles tho 
creditor to the samo romodies as if the charge was made by iho 
debtor. The efCoot of tho ordor cloos not depend on tho oupuuily 
of the dobtor to make the charge, but on tho validity or tho 
judgment (2). No proceedings oan bo taken to onforoo payment 
of tho dobt by realizing tho security until after six months from 
tho dalo of the order, though the creditor can, in tho moantimo, 
obtain an order restraining tho dobtor from receiving the divi- 
dends accruing during tho six months (a) . In ordor to provent 
the debtor from disposing of his interest, tho oharging order may 


( 0 ) Dam v. Freethy, 24 Q, B. D 
519. 

(jO Ora. XIV. r. 8. 

(j) 1 & 2 Viofc, 0 . 110, ss. 14, 15; 

3 & 4 Viet), c. 82, s. 1; R. S, 0., Ord. 
XLVI r. 1; see Stewart v Rhodes, 
[1900 J 1 Oh, 386. 

(r) Holland v. Young, [1904] 2 K, 
11. 824; Ideal Co v. Holland, [1907] 
2 Ch. 157 

(s) Not debentures: Sellar v. Bnght 

4 Co., [1904] 2 K. B. 446. 

(0 Jlulkes v. Day, 10 Sim. 41. 

(«) le, to which ho a beneficially 
entitled; Cooper v. Clnlfm, [1892] 1 


Q B. 740 ; Howard r. Sailer, [1803] 
1 ft. B. 1; Fuller v. Eailo, 7 Ex. 796. 

(a:) South Western Co. v. Robert- 
son, 8 Q B. D. 17. 

(«/) Srereton v. Edwards, 21 Q. B. 
D, 488. 

(a) Es Zeavasloy, [1881] 2 Oh 1, 
where a oharging order was made on a 
fund in Oonrt belonging to a lunatie 
in respect of debts incurred beforo the 
Lunaoy; and Re Drown, [1900] 1 Ch. 
489. 

(«) Walts v. Jefforyet, 3 Mao. & G. 
372. 
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be mado in the first instance ex porta as an order nisi, and, whon Chap. XVII. 
made absolute, the oliargo takes effect from the date of the charg- 
ing order nisi (b) . If tko fund is in Court, notioe of the order 
nisi musl be givon to the Paymaster-General (c). The ohargo 
conferrod by tho order pffoots only the interest that the debtor 
oan, or could if sui juris, honestly assign; and, therefore, it con- 
fers no priority over incumbrances created before the order nisi, 
even if tho inoumbrancer has neglected (where the debtors in- 
terest is equitable) to perfect his title by notice to trustees (d), 
or, if tho fund is in Court, by obtaining a stop order (a) . A 
judgment creditor who has obtained a charging order must, if 
he wishes to enforce the charge conferred by the oharging order, 
institute an action for that purpose, for the Court cannot, by an 
order in the action in which judgment was recovered, direct a 
sale of the property chargod (/). 


Equitable Exeaution— Receiver . 

Whoro there is no remedy by ordinary process of execution, an “ Equitable 
order for a receivor may be obtainod so as to give the judgment excouh ™ 
creditor tho samo benefit which ho would have got by execution 
This is oqui table roliof and is not governed by the same rules as 
legal execution in tho strict sense of the torn (g) . It is, however, 

“ execution ” within the meaning of tho J udgment Extensions 
Act, 1868 (A); and a recoiver may be appointed in tho case of a 
cortifloate of a Scotch judgment registered in the High Court (i) . 

A receivor was appointed by the Court of Chancery in aid of a 
judgment at law when the plaintiff showed that he had sued out 
the proper writ of execution, and was met by oertain difficulties 
arising from the nature of the property, which prevented hib 
■obtaining possession at law (k). Since the Judicature Acts the 
Court which gave judgmont can make the order, and it is not 


(6) Maly v. Bauy, 3 Oh. 452 
(o) Brereton v. Rdwaids, 21 Q. B, 
D 488. 

(d) Scott v Hastings, 4 K. & J. 
683; sao per Kay, L J., lie Leavesley, 
[18911 2 Oh. 10, 11. 

(e) darter v. Stadden, 34 W K. 
363 . 

( f) Leggett v. Westei n, 12 Q. B. D. 
287 ; Kololimtmn v. Maurice, [1903] 1 
K. B. 684. 

(g) Thompson v, Ghll, [1903] 1 K, 


B. 760, 769; Re Shephard, 43 Oh. D 
131; and sea Zevasseur v. Mason, 
riBfll] 2 Q. B. 71; Me Galve v. Gard- 
ner, [1903] 2 Oh 727. 

{h) 31 & 32 Viet, o 61, s 1. 

(i) Thompson v. Gill, sup 
(£) Thompson v Gill, [1903] 1 K. 
B. 760, 769; Re Shephard, 48 Oh, B. 
131; and seo Zevasseur v. Mason, 
[1891] 2 Q. B. 71; Me Galve v. Gard- 
ner, [1903] 2 Ch, 727. 
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Receiver, 


Judicature 
Act, 1873, 
s. 2d (8). 


When 

obtainable. 


necessary (o go through the formality o£ first issuing a writ of 
execution (l). 

A rocoivor is a poraon appointed by tho Court to rocoivo the 
routs and profits or income of specified property, whothor real, 
chattel roal, or personal, or of any legal or equitable interest 
therein. 

By the Supreme Court of Judicature Act, 1873 (m), the Court 
may appoint a recoiver “ in all cases in which it shall appear to 
the Courl to bo just or convenient that such appointment should 
bo made” (n). This gives jurisdiction to appoint a receiver by 
way of equitable execution only when tho oiroumstances of the 
case are such as would have enabled tho Court of Chancery to 
make euch an order before the Aot, and does not give jurisdiction 
to appoint a receiver merely bocauso it will be a moro convenient 
mode of satisfying the judgment than the ordinary modos of exe- 
cution^). A County Court has this jurisdiction (p) . 

Equitable oxocution, theroforo, can only bo obtained whore a 
dobtor’s property cannoL bo got at by the ordinary modes of oxocu- 
tion. For ineLancc, where the debtor’s real property is subjoot to 
a morlgago (q); where spcoific chattels are subject to a mortgage 
bill of sale; or whore it is wishod to take in execution tho intorcsl 
of tho dobtor undor a settlement of personalty (r), in which onso 
the appointment of tho receiver does not dispossess tho trustees, 
but only renders it their duty to hand ovor to tho reooivor tho 
property or income wlnoli thoy would bo hound to hand ovor to 
tho debtor if tho receiver had not beon appointed. 

A receiver will not be appointed of property whiob is inalienable 
by the dobtor, such as inalienable pensions (s), or alimony under 
the order of a Court (t), or of futuro earnings («), or of a patent (as). 


(1) Anglo-ltalian Bank v. Davies, 
9 Ch. D. 27S; aoc Elph, & 01. 
Soarohea, 72. 

(») 3G 6c 37 Viol. o. 66, a. 25, sub- 
a. 8. 

(«) Apparently a County Court cau 
appoint a leeeiver of personalty by 
uray of equitable execution j Reg. v. 
Lincolnshire Bounty Comt Judge, 20 
Q B.D 171. 

(o) Sains v. Beauohamp, [1894] 1 
Q B. 801. 

(p) Sex v Belfe, [1008] 2 KB. 121 


(?) Anglo-ltaltan Bank v. Davies, 
9 Ch, D 283. 

( r ) Webb v. Stenton, 11 Q. B D. 
518. 

(«) Lucas r. Darns, 18 Q. B D. 
127; Crowe v. Pi we, 22 id. 429. 

(t) Paqmna v. Snary , [1609] 1 IE. 
B. 688. 

(«) Holmes v. j Village, [1893] 1 
Q. B. 661; Cndogan v. Lyno Theatre, 
[1894] 3 Oh. 838 

(») Eduiaids v. Picard, [1909] 2 
IE. B. 903. 
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It need hardly bo said that the appointmont oi a receiver does Chap.XVII. 
not inter fore with the rights of a prior incumbrancer, oxcept that j> rioriMum r 
if the latter is not in possession he is not allowed to tako posses- tranoos 
sion without the leave of the CourL after the receiver has gono into 
possession. 

The order appointing the receiver must dearly define the Form of ^ 
property of which he ie to take possession (y), for it is not the obtained, 
praolioe of the Court to appoint a reoeiver of a judgment debtor’s 
property generally ( z ). 

An application for the appointment of a receiver by way of 
equitable exooution must, generally, bo made by summons; but 
there is jurisdiction to appoint upon an ex parte application, or 
to grant an interim injunction (a), which will he oxercised where 
there is danger that the property will disappear before a summons 
can be heard ( b ). 

The order appointing the receiver generally dirocls him to givo 
security (c), ho has to pay all monieB reoeivod by him into Court, 
and from, timo to lime the moneys, after providing for cobIs and 
the receiver’s remuneration, are paid out to the persons entitlod 
thorelo 

The rocoivor by his appointment becomes an officer of tho Court, 
and if he takes possession no one is entitled lo interfere with him 
without an order of the Court (d). 


Sequestration (e) . 

Sequestration is a process in rem, not in personam (f), for tho 
purpose of compelling obedience not only to an order or judgment 
for payment of money, but to any other order. Under tho presont 
Kules of the Supreme Court, where any person is by any judg- 
ment or order directed to pay money into Court or to do any 


(i/) Crow v. Wood, IS Beav. 271. 
(r) Hamilton v. Btoyden, (1891) 
W. N. 14. 

(a) B. S. C., App. K., Form 61a. 

(b) Mmter v. Kent, &c. Soo., 72 
L. T. 186; Lloyd’s Bank v. Medway 
Co., [1905] 2 K. B. 369; The Birnam 
Wood, [1907] P. 1, 12. 

(a) See Edwards v. Edwards, 2 Oh. 
D. 291; Smart v. Flood, 49 L T. 467. 


(d) Seo Broad v. Wickham, 4 Sm. 
511; Bussell v. East Anglian B Co., 
S Mao. & G. 104; Lane v. Sterne, 3 
Gift. 629. 

(s) For the history of tho writ of 
sequestration, see Anderson on Exe- 
cutions, 512 et seq. 

(/) Fathom v. Barker, 1 Sm. & G. 
614. 


G.F.P, 


22 
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Chap, XVII, otlior act in a limited time, and aftor duo sorvioo of suoli judgment 
or order rofusos or neglects to obey tho same, the person prose- 
cuting tho judgment or order can, -without obtaining any order 
for tli at purpose, issue a writ of sequestration against tho estate 
and offsets of such disobedient person (g ) . Sequestration was, 
and is, a process of oontompt to compel a defendant to perform a 
duty (li). 

The writ of sequostration is a writ issued frbm the High Court, 
and is addressed to not less than four persons therein named 
oalled tho sequestrators, and nominated by the person prosecuting 
Ihe judgment (i), commanding them, or/any three or two of them, 
to enter upon and to take the rents and profits of tho real estate 
and tho goods and personal estate o$ the person in default, and to 
keep the same under soquestratiop/m their hands until the porson 
in default shall pay a certain sum of money, or clear his contempt, 
and tho Court shall make otjfar order to the contrary ( 7c ). 

The sequosfcrators are entitled to all the debts due to, and ohosos 
in action of, the parson i£, default (l), and to his stock (m), and 
to money in Court bogging to him («) ; but until nn order is 

■ Jhurl for payment of the dobt or otlior choso 
uestrators, tho debtor may pay tho porson in 
loui't can order the sale of stock standing in 
rson in default (p). 

may take possession of all personal chatlck 
efault, including growing orops (q), but ox- 
iarel and bedding of that person and his family , 
dements of his trade, the value of such apparol, 
implements, not exceeding in tho whole 51, (r). 
The sequestrators cannot, however, sell the chattels without loavei 
of tho Court, which is only granted if the object of the sequostra- 
tion is to enf orce payment of a sum of money, or if costs have 
been incurred, or if the goods are of a perishable nature. 

When the person in default has cleared his contempt, an order 


(j) Ord. XLIII, r. 6. 

(A) Per Olilty, J., Pratt v. Inman, 
43 Oh. D. 176; He Pollard, [1903] 2 
K. B. 41, 47, per Romer, L .J . 

(») Rowley t. Ridley, 2 Diok 630. 
(A) See the form in App. H. (No. 
IS) to R. S. 0. 

(1) Franoklyn v. Calhoun, 3 Swanst. 
276; 19 R R. 204; Miller v. Buddie- 


stone, 22 Ch. D. 288. 

(m) Comper v. Taylor, 16 Sim. 314. 
(a) Conn v. Garland, 9 Oh, 101. 

(o) Wilson y. Metcalfe, 1 Boav. 
268; 49 R. R. 366. 

(p) Ootoper v, Taylor, 16 Sim. 314. 
(y) JDtteon v. Smith, 1 Swanst. 457 ; 

Pelham v. Bewoastle, 3 Swanst. 290, n. 
(r) 8 k 9 Viet. e. 127, s. 8. 
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can bo made for discharge of the sequestration, with directions to Chap. XVII. 
the sequestrators to withdraw from possession, and to pasB their 
final accounts, and after retaining their costs, &c., to pay the 
balance to that person. 

The proceeds of the writ are dealt with by order of Court (s) . 

There appears to be some doubt whether a sequestration can be 
issued to enforce payment of money to a person, as distinguished 
from payment into Court (t). 

The writ cannot issue unless there has been an order for the 
payment of money, or performance of some other aot within a 
limited time. 

It may he issued by leave of the Court or judge against a 
corporation wilfully disobeying any judgment or ardor (u). 

A sequestration to enforce the payment of oosts cannot he issued 
without leave of the Court or a judge (x). 


( s ) Ord. XLIH. r. 6; Walker v. 
Bell, 2 Mad. 24; 17 B. B. 174. 

(t) See ibis discussed, Anderson on 
Executions, £39, where the oonolusion 


is arrived at that this doubt is not well 
founded. 

(«) Ord- XLII. r. 31. 

(«) Ord. XLIH. r. 7 ; Hidbert v. 
Oathoarl, [1896] A. 0. 470. 
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TOE MODERN LAW OF PERSONAL PROPERTY. 


CHARTER XVIII. 

BANKRUPTCY. 

Ch, XVIII . One oreditor may, by his diligence in obtaining judgment and 

Common kw. suing out execution thereon, obtain satisfaction of his claim in 
priority to the debtor's other creditors ; and at common law a 
man who was unable to pay his debts in full could not bo freed 
from liability oven by giving up all his property to be divided 
among his areditors in satis faction, so far as it would go, of thoir 
olaims. If his body was taken in execution by a oreditor, under 
the right which was formorly given by the law, he might remain 
in prison all his life ; and, even if ho waB not imprisonod, any 
proporty that he might at any lime aoquire was liable to ho lalcon 
from him so long as any debt remained unsatisfied., 

Tho common law has been altorod by a sories of Acts commonly 
oalled “ the Bankruptcy Acts.” It is nooossary to have a gonornl 
knowledge of the effool of the ropealed Aots, for tho lillo to 
proporty is still in somo oases aflootod by them (a). 

« Bankrupt." The term “ bankrupt,” in its original meaning, denotod a trader 
who secreted himself, or did certain other acts tending to defraud 
his creditors. The word is said to have boen derived from 
“ bancus," the counter of a tradesman, and “ruptus," broken, 
denoting one whoso trade is gone (6). But sinco 1861(c), tho 
torna includes non-traders, 

Otjaot ol The object of tho ea rlier Aots was “ to relieve the creditors. of 

Bankruptcy ^0 bankrupt equ ally,, and that there should be an equal and 
rateablo proportion observed in the distribution of the bankrupt’s 
goods amongst the creditors, having regard to the quantity of 
their sevoral debts; so that one should not prevent the other, but 
all should ho in cequali jure ” (d). 


(a) See as to the early bankruptcy (e) The Bankruptoy Aet, 1861 (24. 
law, 2 B1 23 5, 471 et eeq. & 26 Viet, o, 134), eg. 69, 232. 

(i) 2 SI. 285, 472; 4th Instlt. 277. (4) The Case of Bankrupts, 2 Rep. 

26 h. 
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Tho mod ern law o f bankruptcy extends to non-tradors, and “ has eh, XVIII. 
lor it« obj ect tlne" distribution. of an insolvent’s(e) assets equitably ‘ ~ 

among his creditors and persons to whom be is under liability; 
and, upon this cessio bonorvm, to release him under certain 
conditions from future liability [in respect of his debts and 
obligations" (/), 

The oarliest statute ( g ) relating to bankruptcy ms directed 34 & 35 
against all fraudulent debtors, -whether traders or not. It H ®“' 8 ’ 4 * 
authorized the Lord Chancellor and oertain other great officers of 
state to seize the property of the dobtor and to distribute it rate- 
ably among his creditors, 

This statute was followed by an Act (h), whioh applied to traders 13 Eliz. o. 7. 
only, and under whioh the jurisdiction was vested in the Lord 
Chancellor alone, who was empowered to appoint commissioners 
to seize tho persons and property of bankrupt^ traders and to 
distribute the property rateably. Proceedings under this Act 
were oommenood by suing out a commission of bankruptcy under 
the Groat Seal 1 and the property of the bankrupt vested in the 
commissioners, who assigned it to assignees by whom it wan 
realized and distributed among the creditors (i). 

Neither of the Acts above mentioned contained any provision 4 Anne, o. 17. 
for the discharge of the bankrupt; but it was provided by 4 Anne, 
c. 17 (on Aot amended by several subsequent statutes which 
require no notice in this place), that a trader who had surrendered 
all his effects might, with the consent of a specified number of his 
creditors, obtain an order of_ discharge, called a “certificate of 
conformity.” 

All tho prior Acts were consolidated and amended by the Aot 8 Geo. 4, 
of 1825 (k ) . This Aot retained the principle of collecting and c- 16 ‘ 
distributing the estates of bankrupt traders by means of creditors’ 
assignees It was framed on the lines of the previous Aots, but 
it introduced the p rinciple of dee ds of arran gement , subject, how- 
ever, to vory severe restrictions. 


(a) The word “ insolvent ” is here 
used in tho sense of a person unable 
to pay liia debts; but it sometimes de- 
notes a debtor who took the benefit 
of the “ Insolvency Aots ” (see Elph. 
& 01. Searcies, 100; post, p 841), 
which had the same general purpose as 
the Bankruptcy Aots, but applied to 
non-traders only. 

(/) Per James, L.J., Ex p. Walton, 


17 Oh. D. 756, cited psr Cairns, 0., 
Mill v. E. $ W. India EooJs Co,, 9 
App. Cas. 456 

(g) 34 & 35 Hen. 8, o. 4. 

(A) 13 Eli*, c. 7. 

(i) As to the nature of the jorisdio- 
tion of the Lord Chancellor in pro- 
ceedings under this Act, see Lee & 
Waoe, 2. 

(Je) 6 Geo. 4, e. 16. 
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1 & 2 Will. 4, 
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Review. 


•j Fiat.’ 


“ Assignees.” 


Art of 1849. 
Act of 1801. 


Non-traders 
— Insolvent 
Debtors’ 
Court. 


In 1831 the first Court of Bankruptcy, colled tlio Court of 
Itoviow, was established (l). The jurisdiction ot the Lord Chan- 
cellor in bankruptcy was transterrod to the Court ot lieview, 
subject to an appeal to the Lord Chancellor. Official commis- 
sioners were appointed with all the powers theretofore vested in 
commissioners appointed by the Lord Chancellor. Proceedings 
in bankruptcy under this Act were oommonced by tho petition ot 
a creditor to the Lord Chancellor, followed by tho issue of a 
“ fiat ’’ by one of the judges or a master of the Court of Chancery 
authorizing the creditor to prosecute his complaint in the Court 
of Eeview, or before persons named in the fiat who were to have 
all the powers of commissioners appointed under the Great Seal. 
A certain number of persons wore to he appointed by the Lord 
Chancellor to act as “ official assignees.” All the personal estate 
and the rents and profits of the real estate, and the proceeds of 
salo of the estate, both real and personal, of tho bankrupt wore 
to be received by the official assignee alone. The ‘‘presont and 
future real estate” of a bankrupt was to vest in the official 
assignee ajnd the assignee or assignees chosen by the creditors, by 
virtue of their appointment, and was to shift from limo to timo to 
tho assignees for the time being . The then existing law was con- 
solidated and amonded by the Bankrupt Law Consolidation Aot, 
1849 (■m), which made some alterations as to deeds of arrangement. 
Next followed the Bankruptcy Act, 1861 (w), whioh extended the 
law of bankruptcy to non-traders and substituted an ordor of 
discharge for a certificate of conformity, and facilitated composi- 
tion deeds. 

Prior to this Aot non-traders could obtain relief from their 
debts while in custody for debt only by the filing of a petition to 
the Insolvent Debtors’ Court (o), either by the debtor or by tho 
creditor at whose suit the debtor was in prison. The Court 
then made an order vesting the debtor’s property in a “ provisional 
assignee, ’’ and had power to appoint any othor persons to he 
assignees, on whose appointment the debtor’s property passed to 
them for the benefit of the creditors. After examination of the 


(7) By 1 & 2 Will. 4, o. 56, amended with the amending Acts, by the Act of 
by 6 & 6 Will. 4, o. 29. 1861 There wore several earlier Acts, 

( m ) 12 & 18 Viot. o. 106. the most important of whioh was 7 

(«) 24 fc 26 Viot, o. 184. (Jeo. 4, o, 67. 

(o) 1 & 2 Viot. o. 110, repealed, 
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debtor by the Court, lie might bo discharged on the terms of Ch, XVIII. 
giving a warrant of attornoy to enter up judgment for the amount 
of the unsatisfied debts. 

By tiie Bankrupt cy A ct, 1869 (p), a “ trustee,” in whom the Bankruptcy 
property of the bankrupt was to vest (q), was substituted for the Aot| l869 ‘ 
creditor's’ assignees under the former Acts, which wore all 
repealed (p). A now Court, callod “the London Bankruptcy 
Court” (?•), was established having jurisdiction in London and a 
district round it defined by reference to the Metropolitan County 
Courts, the jurisdiction outside those limits being given to the 
local County Courts. There was a chief judge who presided 
over the London B a nkruptcy Court and to whom appeals' could 
be brought from County Courts. This Act was repealed by the 
Bankruptcy Act, 1883 (s). 

The existing law of bankruptcy is regulated by tho Bankrup tcy Bankruptcy 
Aots, 1883 and 1890 (t), and the Buies thoroundor. 'TCe'oojoot 
of these Acls is to provide that tho property of a porson unable 
to pay his dobts m full shall bo d istribu ted ratcably among his 
creditors, and that thereupon he shall bo freed from his dobts, 
either absolutely^ or on certain conditions. Tho alterations in 
tho low made by the Act of 1883 appear to be mainly in mattors 
of administration, the objects being to diminish thepowcas hitherto 
given to » majority of the creditors and to put a greater con- 
trolling power in the hands of the Court, and also to onforce a 
moro careful and moral oonduct on tho part of debtors (u ) . 

It is impossible within tho limits of this work to give more than 
a general outline of the presont law of bankruptcy; wo propose, 
howevor, to explain in some detail tho moaning of an “act of 
bankruptcy ” and the effect of bankruptcy on property. 

The Courts having jurisdiction, in bankruptcy are the High Jurisdiction 
Court of jJuaLice^ancl the County Courts^ except such of the latter 
as aro excluded by order of the Lord Chancellor ( x ) County 

Courts have, for tho purposes of their bankruptcy jurisdiction, all 
the powors of the High Court (?y) Every Court having original 


(?) 32 & 38 Viet. o. 71. 

(?) 11. ss. 14 (1), 17. 

(f) lb. ss. SB— 72. 

(s) 48 & 47 Viet. a. 52, ss. 3, 169. 
(i) 46 & 47 Viot. o. 62, and 53 4: 
64Viot c 71. Sea Bankruptcy Rules. 
(«) Per Lord Eskei, M.R., As }J. 


list'd, 17 Q. B. D 250; por Lopes, 
L.J., i5 257. 

(a) Bankruptcy Act, 1883, s. 92, 
Tho London Bankruptcy Court now 
forms part of the Supreme Court of 
Judicature, and. its jurisdiction is 
transferred to tho Iligh Court; s. 93. 
(y) S 100, Ueg. y Surrey County 
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Ch, XVIII, 


Petition. 


“Receiving 
order ” 


Official 

reoeWar. 


Effect of 
receiving 
order. 


jurisdiction in bankruptoy has jurisdiction all over England; and 
proceedings in bankruptcy may bo transforrod Irom ono Court to 
another (s). 

Bankruptcy proceedings oro instituted by a potiligm which 
may bo presented by a eroditor or by tire debtor himself (a ) . Tho 
petition is to be prssontod to the High Court if the dobtor “ liaB 
resided or oamod on businoss (b) within the London Bankruptoy 
district (c) for the groater part of the six months immediately, 
preceding the presentation of the petition, or for a longer period 
during those six months than in tho district of any County Court, 
or is not in England.” In any other caso the petition is to be 
presenlod to the County Court for tho district in which the dobtor 
has resided or oarriod on business for the longest period during 
the six months immediately preceding the presentation of the 
petition (d). 

If a debtor commits an act of bankruptcy (c), the Court may 
make a “ receivi ng^ or der ” for the protection of tho csiato on tho 
petition of a creditor or creditors to the amoimL of SM. presented 
within three months of the aot of bankruptcy, or on the petition 
of tho dobtor himsolf alleging that ho is unablo to pay his 
debts (/). 

On tho making of a reooiving ordor an “ ofl ioial rucoiy er ” is 
thereby constituted roooivor of the property of the' aoitorQjt), aud 
thereafter creditors aro prohibited from taking proceedings 
against tho debtor in rospoct of any debt provable in bankruptoy, 
unless with leave of the Court (g). 

A recoivina order.d oes not divest tho dobtor of Ins property, 
nor make him a bankrupt, nor place him under the disabilities of 
an adjudicated bankrupt. Notwithstanding a receiving ordor, (lie 
debtor is tho only person who can suo for tho rocovery of what 
belongs to him, and what ho reoovers in the action is his property, 
both legally and equitably, although he must, when ho recovers 


Court, 18 Q,. B D. 963; As p. Rey- 
nolds, 16 Q. B. D. 169, 186; Skinner 
v. Noitkdlrrlon County Court, [1898] 
2 Q. B. 680. 

(z) 3 97. 

(а) S. 4 (1) (l 1 ); as. 5, 8. 

(б) See As p. At euH,_ 16 Ch D. 
484. 

(e) Defined by b 96 os the City of 
London and the liberties thereof, and 


all suoh parts of the metropolis and 
other plaoes as are situated within the 
district of any metropolitan County 
Court (as to whioh soo 3rd Schedule to 
the Aot). 

(<i) S 95. 

(e) Soo s. 4, as amended by s. 1 of 
tho Act of 1890. Post, p, 349. 

(/) Ss. 5,6, 8 
Gy) S. 9. 
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it, hand it over to the official rocoivcr for tko bonofil ot his 
creditors, if lie. does not pay or compound witli them (h). 

As soon as may be after tbs rocoiving order a 11 first meeting, 
of creditors” is held to consider whether a proposal for a com- 
position' or scheme of arrangement shall bo entertained, or whether 
it is expodient that tho debtor shall be adjudged bankrupt (i). 
Tlio debtor has to submit to tho official reociver a statement of his 
affairs showing his assets and liabilities ,(/c), and is oxaminod at 

public sitting of the Court as to his conduct, doalingB, and 
property (1), 

The debtor may, witbin fo ur day s aftor submitting his state- 
ment of affairs, or within such extended time as the official 
receiver may fix, lodge with the offioial receiver a proposal in 
writing ombodying the ' terms* of a composition or sokemo of 
arrangement of his affairs which he is desirous of submitting fop 
tho consideration of his creditors. Thereupon a meeting of 
creditors iB to ho held boforo tbe publio examination is concluded, 
and, if tho proposal for tho composition or sohomo is accopted at 
that meoting by a majority in numbor and throo-fourths in value 
of the creditors who kavo proved, it will, whon approvod by tbs 
Court, bo binding on all the creditors. , An application to the 
Court for approval is not to he heard until after tho public 
examination is oonoludod, and the Court, boforo approving tho 
proposal, must bear a report of tho official roooivor as to its 
terms and as to the conduct of tho debtor, and auy objections 
made by any creditor. In certain casos (for oxample, if ths 
terms are not reasonable) tbe Court must refuse, and in other 
cases it may either approvo or icfuse to approve the proposal. 
When a composition or scheme is acoepled and approvod, it binds 
all the creditors so far as relates to debts provable in bankruptcy, 
hut does not release the debtor from certain specified liabilities, 
excopt as expressly ordered by the Court There is power, in 
case of default of payment of any instalments under the com- 
position or scheme, or if it appoars to the Court that the com- 
position or scheme oannot proceed without injustico or delay, or 
that the approval was obtained by fraud, to adjudge tbo debtor 
bankrupt and to annul tho composition or scheme without pro- 
judico to anything dono under it (to). 

(h) Per Lindley, L.J., Rhodes v. (k) S, 16. 

Dawson, 16 Q B. D. 563; lie Berry, (l) S 17; Act of 1890, s. 2. 

J1888] 1 Ch. 939. ( m ) Act of 1890, s. 8 (replaoing 

(*) Aot of 1883, s, 15, the repealed s. 18 of the Aet of 1883). 
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CL XVIII. Tlio rights ol creditors and of tko debtor untlor a oom posi tioii 
Oomponiiiou j,ro difforont from those under a bankruptcy, 
from bank- At common law ajlebl oould not bo satisfied by tho more 
ruploy. payment of a smaller sum of monoy (ante, p. 171): buU where an 
arrangement is mado betweon a debtor and bis creditors or some 
of them that he shall pay, and that they shall take, smaller sums 
than those actually due in satisfaction oC their dobts, the con- 
sideration for each creditor giving up part of his debt is the giving 
up of part of thoir dobts by the other creditors _(«), and tho 
arrangement is valid at common law irrespective of statute, so| 
that tho rights of the creditors and debtor in such cases depend . 
upon express contract The operation of a composition under j 
the A ct of 1869, was that the debtor was loft in possession of his 
property and entitled to deal with and dispose of it as ho thought 
fit; and, su bjec t to the payment of tho composition, he booamB 
a free man^dischargcd from his obligations and remitted to bis 
former rights (o). 

By the General Rules under the Act of 1883, (p), on tho approval 
of a composition or scheme tho official receivor is to put tho dobtor 
(or, as the ooso may be, the trustee under tho composition or 
scheme, or the othor person or persons to whom under (ho oom- 
position or scheme tho property of the debtor is to bo assigned) 
into possession of the debtor’s property; and the receiving order 
must be discharged. If tho composition or scheme is annulled, 
the property is to vest in the official recoivor, unless tho Court 
otherwise directs 

Adjudication. When a receiving order has been made, if no composition or 
scheme is onoepted and approved,, the Court “shall adjudge ” (q) 
the debtor bankrupt, and thereupon his property is to become 
divisible among his creditors and to vest in \ trustee (r). 

Trustee. Until a I gustee i s appointed, the official receivor is the trustee, 

and immediately on tho adjudication the property of tho bank- 
rupt vests in him as such trustee: and when a trustee other than 
the official receiver is appointed, the property forthwith passes to 


(») Good v. Oheeman, 2 B. & Ad. Castle, 1 Ch. D. 118, Ex p. Burrell, 
328; 38 R. R. 874. Por Ld. Black- id. 547; Bolton v. Ba to, 14 Oh. D. 
burn, SooM GMrale v Geen, 8 176. 

App. Oas. 814; Couldery \. Bartium, (p) Bankruptcy Buies. 208, 212, 213. 
19 Ch D. 399 (?) Be Thurlow, [1895] 1 Q. B. 

(o) Sea Ex p. Manchester mi 724. 

Live) pool Bank , 18 Eq. 253, Ex p. (t) Act of 1883, s. 20. 
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and vests in the trustee appointed (s). With rospoct, however, 
to personal property (/) acquired altor the bankruptcy, tho bank- 
rupt can," until the trustoo in bankruptcy intervenes, give a good 
title to a bond fide purchaser for value (w). 

The trustee may be appointed by the creditors, or, on their 
default for four weeks, by the Board of Trade, with power for the 
creditors to appoint a trusteo in his place (a). 

The creditors may appoint several persons to bo trustees jointly 
or successively (y ) . 

Tho trustee may sue and be sued by the official name of “ tho 
^trustee of the property of a bankrupt*’ : ’ and by that name 
may holdjjroperty of every description, mak e cont racts, and enter 
into any engagements binding on himself and his successors in 
office ( 2 ). 

During any vaoanoy in the office of trustee, tho official receiver 
is to act as trustee (a) . 

Tho creditors may also appoint a “ committee of inspection., ' 1 
(o consist of not more than five or less than three creditors, to 
superintend the administration of the bankrupt’s property by the 
trustoo (6); and the creditors may delegate the appointment of the 
trustoo to the committee of inspection (c). 


Ch. XVIII. 

After- 

neqmiBd 

property 


Committee 
of inspootion. 


Even after adjudication the creditors may entertain a proposal 
for a composition or scheme, the proceedings on which aro similar cation, 
to those on a composition or scheme before adjudication, and, 
if the Court approves, it may annul the bankruptcy and vest tho 
property of tho bankrupt in him or such other person as it may 
appoint (d); and the Court may annul the composition and ad- 
judicate the debtor a bankrupt upon the same grounds as in the 
case of a composition approved before adjudication (e). 

The Acts contain most olaborate provisions as to the assistance Discovery of 
to ho given by the debtor, and by every other person supposed to property, 
be capable of giving information as to tho debtor’s affairs, to tho 


(s) S. 54. See Tu> guand v. Board 
of Trade, 11 App. Cas. 286. 

(<) Official Beoeivor v. Cooke, 
[1906] 2 Oh. 661; Be Kent County 
. . . Co., [1909] 2 Oh. 195. 

(«) Cohen v. Mitohell, 26 Q,. B. D. 
262; Re Clark, [1894] 2 Q. B. 393, 
Be Bennett, [1907] 1 3L B. 149. 


(*) 8. 21; Act of 1890, s. 4. 

(y) S, 84. 

(*) 8 . 88 . 

(a) 8. 87 (4), and s. 70 (1) (g). 
(S) 8. 22; Act of 1890, s. 6. 

(a) S. 21 (1). 

(<0 8. 23; Aot of 1890, s. 6. 

( e ) Ante, p. 346. 
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Ch, XVIII. official roooivor or trustee with, respect to tiro discovery or realiza- 
tion. of tiro dobtor’s property (/). """" 

Dltiohargs of At any time after adjudication tiro bankrupt may apply for an 
bankrupt. o rder of discharge , but the applicati on is not to bo hoard until aft er 
tlio publi c exa mination of tlio bankrupt is oonoludod. On hearing 
tho application the Court is to consider the rep ort of the, .official 
receivo r as to the_bankrupt’s_ conduc t and affairs, and may oitlror 
grant or refuse an absolute ordor of discharge, or suspend the 
operation of the order for a specified time, or grant an order subject 
to conditions as to tho earnings or income or af tor-acquired property 
of the bankrupt. But the discharge must ho refused if the debtor 
has committed certain criminal offences in oonneotion Avith his 
bankruptcy (g), unless for special reasons tho Court otherwise 
determines (h)\ and, on the proof of certain facts, tho most im- 
portant of which is that his_ assets do not amount to 10s. in the 
pound on his unsecured liabilities (unless this fact arises from 
circumstances for which he cannot justly ho hold responsible), 
tho Court must cither refuse tho discharge, or suspend it for not 
less than two years, or suspend it till a dividend of not loss than 
10s. in the pound has boon paid to the creditors, or require tho 
bankrupt to consent to judgment being onlorod up against him 
for the balance or part of the balanoo of tho nnsnlisllod proyabb 
debts to be paid out of his future earnings or_aflor-aec[uirod pro- 
perty, but so that exooution is not to be issued without leave of 
the Court (i). 

Debts Dsbte r provable under , ( tho bankr uptcy arc “ all dobts and 

provable. liabilities, present or futuro, certain or contingent, to which tho 
debtor is subject at the date of tho receiving order, or to Avhioh 
he may become subject Jcef ore his discharge by reason of any 
obligation inourrod before the date of the receiving order” (Jc). 
But they do not inolude “demands in the nature of unliquidated 
damages arising otherwise than by reason of a oonlraot, promise, 
or breach of trust ” (?) . A person having notice of an aot of bank- 
ruptcy available against tho debtor cannot prove for any debt or 
liability contracted by tho debtor subsequently to such notice (m). 
The dobtor is, however, released from such a debt by his discharge, 


(/) Ss. 24, 27, Aot of 1890, s. 7. 
(g) Re Medley, [1896] 1 Q. B. 92S. 
(A) Re Slovene, [1898] 2 Q. B. 496, 
(i) Aot of 1890, s. 8. Re Gaehell, 


[1904] 2 K. B. 478. 

(A) Aot of 1883, s. 87 (3). 
© S. 37 (1). 

(») S. 37 (2). 
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for it ia a " debt provable in bankruptcy," although the oreditor Oh, X VIII. 
cannot, under the oiroumstanoos, provo (»). 

Where tlioro have been mutual oredita or debts or dealings, there Mutual 
is a set-off, and the oreditor may prove for, or pay, the balanoc, ure “ t,> 
as the ease may bo (o). 

Rates and taxes not exceeding ono year’s assessment, and the Puority of 
wa ges or s alary of a clerk or ser vant (y) during four months before debtB ' 
the receiving order, and not exooeding^Ol., and the wages of a 
l abourer or workman during two months before the receiving 
order, and not exceeding 251. , are to bo p aid in full in priority to 
all other debts (q). Provision ia also made for preferential olaimB 
by app rentic es or articled olerks with respoct to premiums (r), and 
as to tho preferential right of a landl ord to distrain for six months’ 
rent (s). and of a workman under the Workmen’s Compensation 
Act, 1906 (t), and for contribut ions of employers undor tho 
National Insurance Act, 1911 (m). 

A “secured” oreditor. i.e., “a porson holding o mortgage, Secured 
^ creditors 

charge or hen on the property of tho debtor, or any part thereof, 
ae a security for a debt due to him from tho dobtor” (u), may 
either— 

(1.) Re ly on his socurity, % and not prove; or 

(2.) Rcaliso his security and provo for tho.balanop of his dobL; 
or 

(3.) Surrender his s ecuri ty and provo for_his whole debt; or 

(4 ) Assess the value of his security and receive a dividend in 
r ospaot of tho ba lance in whioh cast) the trustee may 
redeem the security on payment of tho assessed valuo, 
or roquiro tho property to be sold (x ) . 

Acts of bankruptcy (y) may be divided into t hree classes ( z ) Acts of 
(A ) "PeraonaT'' acts or defaults on the part of tho debtor; taukruptoy ‘ 
(B.) Dealings with his property; (0.) Acts whioh show the 
insolvent state of his affairs 


(m) Bwhwell v. Norman, [1898] 1 
Q. B. 622 

(ft) S. 38. Sea notes to Rose v. 
Ha>t, 2 Sm. L. 0 . 298, 805. 

(p) Oairney v. Back, [1906] 2 K. 
B. 746. 

(?) S. 40, as amended, by the Pre- 
ferential Payments in Bankruptcy Aot, 
1888 (61 & 62 Viet. o. 62), s. 1. 

(r) S. 41. 

(s) S. 42, as amended by s. 28 of 


the Aot of 1890; s. 1 (4) of the Pre- 
ferential Payments Aot, 1888. 

(<) 6 Edw. 7, o. 58, s. 5. 

(«) 1 & 2 Goo. 5, o 65, s. 110. 

(v) S. 108. 

(e) Aot of 1883, Soiled. II,, rr. 9— 
16. 

(y) Defined by tho Aot of 1888, 
s. 4, as amended by the Aot of 1890, 
s 1. 

(s) Baldwin on Bankruptcy, 87. 
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Ch, XVIII. (A.) Porsonal acta or defaults of tho debtor, done or made 
Personal until will tho initiation (a) of defeating or delaying his creditors, con- 
«r ilelantlR. siat of — 


(1.) Departing out of England (ft); 

(2.) Remaining out of England (c) ; 

(3.) Departing from his dwelling-house (<?); 
(4.) Otherwise absenting himself (e); 

(5.) Beginn ing t o keep house (f). 



-(1) Con- 
veyance to 
truetee for 
creditors. 


— (4) Pinudu- 
lent eonvoy- 
anoos or gifts. 


(1.) Any con veyance or assignment ( h ) in England or else- 
where (i) by "tlie ^e'CSror'Es property to a trustee or 
trustees for the benefit of bis creditors generally. The 
conveyance or assignment must bo of the w hole, or sub- 
stantially the whole, of tho debtor's jwopertjJ (ic ) ; and 
for the, benefit of the creditors generally jmd not merely 
of particular creditors or a particular class of crcditors(Z) . 
A creditor who has assonted thereto oannot avail himself 
of tho oouvoyanoo as an act of bankruptcy (to) . Some- 
times such a oonvoyanoe may bo set aside undor 13 Eliz. 
o. 5 («). 

(2.) Fra udulent conveyance, gift. delivery ^ or transfer in Eng- 
land or elsewhere (sj by the debtor of his property, or 
of any jmrt the reof 


(a) The intention is essential: Js 
Wood, 7 Ch 302; it is immaterial 
whether, aa a inattor of faot, the orodi- 
tois ore (Ex p. Osborne, 1 Rose, 387) 
or are not (Wdlutme v. Nunn, X 
Taunt. 270 ; Chenoweth v. Hay, 1 M. 
& S. 676) delayed. 

(ft) See Windham v. Paterson, 2 
Rose, 466. As to a foreignor return- 
ing home, seo Ex p. Crispin, 8 Oh. 
874; Ex p. (hitiei'rei, 11 Ch. D. 29B. 

(o') Ex p. Bunny, 1 De G. & J. 
309. As to a debtor domiciled abroad, 
see Ex p. Brandon, 26 Ch. D, 600. 

(d) See Gharnngton v. Brown, 11 
Mooro, 341; Be MoJCeand, 6 Morr. 
240. 

(s) Soo Ex p. Heyoi, 7 Ch. 188; 
Chenoweth v. Hay, sup.; Bernasoom 
v. Farebi other, 10 B, is O. 649; 
Russell v. Bell, 10 M. & W. 340; 62 


R R. 689; Be Alderson, [1896] 1 K. 
B. 183; Be Worsley, [1901] 1 K. B. 
309 

(/) E.g., a denial to oroditora, sanc- 
tioned by tho debtor; Ex p. foster, 17 
Vos. 416; Muchlaw v. May, 1 Taunt. 
479; Btohardson v. Pratt, 62 L. T. 
614 

(g) Act of 1883, s. 4 (1) (a), (b), 

(o). 

(A) Be Spaohman, 24 ft. B. D. 728; 
Be Hughes, [1893] 1 ft. B 595. 

(*) See Ex p. Crispin, 8 Oh. 374. 
(A) Be Spaohman, sup. , Be Hughes, 
[1893] 1 ft. B. 595. 

(i) Be Philips, [1900] 2 ft. B. 329; 
soo Be Smmaret, [1007] 2 K, B. 170 
(«i) Ex p. Stiay, 2 Ch. 374; Jlo 
Brindley, [1906] IE. B. 377. 

(«) Ante, p. 99. Robson on Bank- 
ruptcy, 143, 148. 
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Dispositions may be fraudulent oiihor under 13 Eliz. c. 5 («), Ch. XVIII. 
or under the bankruptcy laws, 

A mo rtg age ^jfoU, or substantially all, a man’s property to 
seouro an existing debt (o), unless tho mortgage is made in pursu- 
ance of a bond fide agrooment made at the timo of the advnnco(p), 
is__ fraudulent. On the other hand, a mortgage of all a man’s 
property for a substantial present advance £g), or for a past debt 
and a substantial present advance, in order ,to enable the debtor to 
continuo his business (r), or for a past debt and further advances 
agreed to be made, and in fact made (s), js not fraudulent. Of 
course, a bond fide salo of the whole of a man’s property is not 
fraudulent (t). 

(3.) Conveyance or transfer in England or elsewhere (u) by the — ( J ) 

I.fr '"T X 1 " *** ' lent prefer- 

debtor oi Jns property or any part thereof, or the oreation 6]1 oos. 
of any charge thereon, which conveyance, transfer, or 
charge would, under the Act of 1883, or any other Act, 
be void as a fraudulent preference, if tho debtor were 
adjudged bankrupt ( x ) 

A fra udulent preferenc e is “ every conveyance or trunsfor of Definition, 
properly or charge thereon made, evory payment made, every 
obligation incurred, and every judioiol proceeding taken or 
suffered by any poraon unable to pay his debts as they become due 
from his own money in favour of any oroditor, or any person in 
trust for any oreditor, with a view of giving s uch o roditor a_ pre- 
ference ovor the other creditors” (y). Every such conveyance, 

&c, is to bo deemod fraudulent and void, against tbe trustee in the 
bankruptcy of the person making it if ho bo adjudged bankrupt 
on a petition presented within three months thereafter (y). 

Wo have already pointed out that the necessary consequence of “View to 
a conveyance of the whole of a debtor’s property as security for a P 
past debt is to delay his creditors, and is therefore fraudulent; but 


(») Sco note (») opposite. 

(o) Re Wood, 7 Oh 802; Me Sin- 
clair, 26 Oh. D. 319. 

(p) Ex p . Hauxwell, 28 Oh, D. 628; 
Bn p . Burton, 13 id. 102; see Be 
Jackson and Bass fold, [1906] 2 Ch. 
467. 

(?) Jennell v. Reynolds, 11 0. B. 
N S 709; Morns v. Morns, [1896] 
A. 0. 825. 

( r ) Ex p. Ellis, 2 Oh. D. 797; Ex 


p. Johnson, 26 id. 388; Jamaica, 
Adm.-Qen. of v. Lasoelles, [1894] A. 
O. 135. 

(O Ex p. Mann, 17 Oh. D. 26. 

(«) Baxtei v. Pnlohard, 1 A, & E 
458; 40 R. R. 335; Ex p. Stnbbvns, 
17 Ch. D. 68. 

(«) See Ex p Crispin, sup 
(x) S. 4 (1) (o). 

(lO S. 48. 



352 


THE MODERN LAW OP PERSONAL PROPERTY. 


Oh. XVIII. 


Acts showing 
insolvency, 

Declaration 
of insolvency. 


Execution. 


Bankruptcy 

nohoe. 


a oonvoyanoe of part only of his proporty for that purpose is not 
neoossarily fraudulont within tho provisions abovo roforrod to. 
The main difficulty in oasos allogod to fall within those provisions 
is to asoortain whothor the paymont, &o. was mado substantially 
with the view to prefer the creditor (z) to whom it was mado (a), 
as distinguished from a paymont, &c. made under real pressure by 
the creditor (b), or made in the ordinary course of trade (c), or 
acoording to a promise to pay on a particular day (d), or under a 
throat of proceedings (e), or in order to correct a mistake made in 
a former socurity (/). 

Where a trustee who has misappropriated trust funds replaces 
them_{$), or a person duly applies money given to him for a 
particular purpose (h), this is not a fraudulent preference. 

(C.) Aols which show that the debtor is insolvent. 

These aro(t):— 

( 1J Filing by the debtor in the Court a declaration of_ lus 
inability to pay his debts, or presentation by him of a bankruptcy 
p etiti on against himself. 

(2.1 That execution issued against him has been loviod by 
seizure of his goods (It) under process in an action in any Court 
or iu any civil proceeding in the High Court ( l ), and tho goods 
have either boon sold or held by the shorift for lwon(y-ono 
days (m). 

(j3.^ That a cre ditor has obtained a final judgment agninst_him 
for any amount', and, execution theroon not having boon 
stayed (n), has served on him in England, or by leave of the Court 
elsowhero, a “ bankruptcy notice ” undor the Act, requiring him 


(а) Ex p. Griffith, 28 Ch. D. 69; 
Em p. Hitt, ib. 696 ; Em p. Taylor, 18 
Q B D. 296; Ee Yauttn, [1900] 2 
Q. B. 326. 

OO As Warren, [1900] 2 Q. B. 188. 

(б) Ee Wilkinson, 1 Morr. 66; Ex 
p. Jenkins, 2 id. 71. 

(c) Tomkins v. Safery, 3 App. Cos. 
285. 

(<Z) Bills v. Smith, 6 B. & S. 814. 

(e) Ee Wilkinson, 1 Moir. 66. 

(f) Ee Tweedale, [1892] 2 Q B. 
217. 

(ff) Ex p. Stub bins, 17 Oil. D 68; 
Ex p. Tayloi , 18 Q. B. D. 295; Shatp 
v Jackson, [1899] A. G. 419; Ee 


Lake, [1001] 1 K. B. 710. 

(A) Ex p. Kelly, 11 Oli. D. 306 

(O Aot of 1888, b. 4 (1) (f), (g), 
(h); Aot of 1890, s. 1. 

(i) “ Goods ” are defined, by s. 168, 
as meaning all chattels peisonal, and 
therefore they include ohosos in action, 
Colonial Bank v. Whmney, 11 App. 
Ons. 434. 

(l) Ex p. Caucasian Co., [1896] 1 
Q. B. 868. 

(m) Aot of 1890, s, 1; Burm- 
Ewns v. Brown, [1896J 1 Q. B. 321. 

(») Ex p. Ford, 18 Q. B. D. 869; 
Ee Connrm, 20 id. 690; Ee Bond, 
[1911] 2 K. B. 988. 
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to pay the judgmou.1 debt m accordance with the towns of tho Ch. XVIII. 

judgment or to secure or oompound for it to the satisfaction of 

the creditor or the Court, and he docs not, within seven days 

after service of tho notice, in case the service is effected in England, 

and in case the service is effected elsewhere, then within tho time 

limited by the ordor giving leave to effeot the service, either 

comply with the requirements of the notice, or satisfy tho Court 

that he has a oountorclaim, set-off, or cross-demand which equals 

or exceeds the amount of the judgment dobt, ajad which he could 

not set up in the action in which tho judgment was obtained. 

The judgment must have boen obtained in Engiand,(o). Any 
person who is for the time being entitled to enforce the judgment', 
i.e., an assignee, may serve the notice (p); and a judgment creditor 
who has made an oquitable assignment (q) may do so (r ) ; but 
not a judgment creditor who has agreed not to onforce the judg- 
ment (s). The words “final judgment” have been construed 
strictly to mean a judgment where there has been a propor litti 
contestation and a final adjudication of it between the purtios (t). 

If tho time for payment has expired and no application has 
been rnado to sot asido the notice, tho act of bankruptcy is com- 
plete, and it is not safe for tbe creditor to accept paymont 

(4. ) H otice by tho debtor to any of his croditors IhaL ho has Nottoo of 
s uspend ed or is about to suspend paymont of his dobts («) of paymont. 

Any_noU.ce will ho sufficient wliich,is expressed in terms calcu- 
lated to convey to tho creditor tho information that tho dobtor 
has suspended or is about to suspend payment (x) A declara- 
tion of hL inability to pay his debts may ho made in terms and 
under circumstances which do not suggist that ho means to stop 
payment; but it may bo so expressed as to clearly imply that he 
does not mean to pay bis dobts m full, in which caso it will bo 
an aot of bankruptcy (x ) . The notice may ho givon orally (y) . 

This applies to non-traders as woll as to traders ( 2 ). 


(o) ltd A Banlruploy Notieo , [1888] 
1 ft. B. 383. 

00 Aot of 1890, s. 1 ; He Clements, 
[1901] 1 K. B. SCO ; He Macotm, 
[1904] 2 KB. 700. 

C<7) Ante, p. 134 et seq 
(») He Palmer, [1898] 1 Q. B. 419. 
(s) He A Debtor, [1908] 1 K. B. 
344. 


(4) He Binstead, [1893] 1 Q. B. 
199 j He Boyd, [1895] 1 Q, B. 611; 
He A Bankruptcy Notice, [1907] 1 K. 
B. 47B. 

(») Aot of 1888, s. 4 (1) (Ii). 

(a) Crook v. Morley, [1891] A. C. 
318. 

00 Eet p Niokoll, IS Q. B. D. 469. 
(a) He Beott, [1896] 1 Q. B. 619. 

23 


G.P.P. 
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THE MODEM LAW OF PERSONAL PROPERTY. 


Ch. XVIII . 

Property 
divisible 
amongst 
creditors , 

— Exeopiod 
proporty, 


— Propel ty 
divisible. 


Commence- 
ment of 
bankruptcy 
— relation 
back of trus- 
tee’ -i title. 


The property of a bankrupt divisible among his creditors does 
not comprise (aj— 


(1.) Proporty lield by the bankrupt on trust tor any other 
porson; 

(2.) Tho tools. (if any) of bis trade and the nooessary wearing 
apparel, and bedding for himself, his wito and children, to a 
value, inclusive o”f tools and apparol and bedding, not exceeding 
20 1. in the whole. 


But it does comprise [a ) — 

(i.) All such prope rty as may belong, to. or be vested in the 
bankrupt at the commencement of the bankruptcy, or may be 
acquired by or.deyalve on him bofore hjsdischarge (b ) ; and 
(li. 1 ) T he capacity to exercise_and "td"tako proceedings for 
exorcising'dirsucK powers in or ovor or in rospect of property as 
might have been oxeroised by iho bankrupt tor his own benefit at 
the ooinmoncomont of liis bankruptcy or before his discharge, 
except the right of nomination to a vacant ooolosiaslical bene- 
flco ( o) ; and 

(iii.) All goods boing, at the oommencBmont of the bank- 
ruptcy, in the possession, ordor, or disposition of the bankrupt, 
in liis trade or businoss, by the c onsent and pormissionpf the. 
tarn _owncr, under such circumstances that he is t he roputofl 7 * 
owner Thereof: provided that tilings iu aolion, otlior ihan doEfs 
due or’ growing due to the bankrupt iu the oourso of his Irado 
or businoss, shall not be doomed goods within the moaning of 
this section. 

The phrase !< commencement of the bankruptcy ’’ inquires ex- 
planation. The bankruptcy ‘oT'tKrTrcTDLor'T doemod “to havo 
relation back to, and to commence at, the timo of the aot of 
bankruptcy being committed on which a receiving order is made 
against the bankrupt, or, if he is proved to have committed moro 
nets of bonkruptoy than one, to have relation back to, and to 
commenco at, tho timo of the first of the acts of bankruptcy 
proved to have been committed by the bankrupt within throo 
months nexl preceding the date of the presentation of the bank- 
ruptcy petition ” (c). 

Tho practical result is that after the lapse of thrso months au 


(a) Aot of 1888, s. 44. amended by the Aot of 1890, s. 20. 

(8) £e Rose, [1904] 2 Ch. 348: Under the Aot of 1869, the bankruptcy 

[1905] 1 Ch 94; Re fftiedalla, [1906] might, under certain circumstances, 

2 Ch. 831. relate back to any aot of bankruptcy 

(c) S. 43. See also s, 103 (6), committed within twelve months. 
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act of bankruptcy is not available, .i.e., tlio rights of all poisons C h. XVIII . 
aro the same as if it bad not boen committed (d ) . 

The trustee can transfer the bankrupt's stock, shares in ships, 
shares or other property transferable in the books of any com- 
pany, office, or poiBon, in the same manner as the bankrupt might 
have done if he had not beoome bankrupt (a); and the ohoses in 
action of the bankrupt are to be deemed to have beon ’duly assigned 
to the trustee (/). 

The provisions as to goods “ in the possession, order, or dis- Reputed 
position of the bankrupt,” sometimes called 11 re puted own ership,” °wi^ r Lf~ 
have beon practically the same in all the Acts commencing with diB P DBitio11 ' 
21 Jao. 1, c. 19 (g), except that they are now expressly eonfinod 
to goods in the possession, order, or disposition of the bankrupt 
“in his trade or business” (h). 

The corresponding provision in the Aot of 1869 (s. lo,sub-s. 5) 
applied to traders only, but did not coniain the words “in his, 
trade or business,” and theroforo it had a Iobs exbcnsivo operation 
as to persons, hut a more oxtensive operation as to the property 
affected by it (i) . Of that provision it was said (7c ) that it “ must 
be read, as the similar provision in the bankruptcy statutes from 
the time of James I. has always beon road, with somo attention to 
common sense. It has always been oonstruod as moaning this: 
that, if goods aro in a man’s possession, order, or disposition 
under such oiroumstanoes as to enable him by means of them to. 
obtain fal se credit, then the owner of tbe goo ds who has pormitfcod 
him to obtain that fake credit is 'to suffer the pe nalty of losing 
h is g oods for the benefit of those who have given the crodit.” J 

These provisions do not extend to the case of faotors who have 
possession pf other men’s goods morely as trustees or under a 
bare authority to sell them for their principal ( I ) . 


(ti) Sea also s. 6 (1) (a). 

(s) S 50 (3). 

09 s. 60 ( 5 ) 

(ff) See ante, p. 100, as to the his- 
tory of these provisions. 

( h ) See notes to Born v. Baker, 
2 Sm. L. C. 265; Em p lovering, 24 
Ch. D. 81. 


(i) See, as to the difference between 
the Acts of 1369 and 1883 in this 
respect, Be Jrnkinson, 16 Q. B. D. 
441 ; and see per Cotton, L. J., Colonial 
Bank v. IVhinneij, 30 Ch, D. 274. 

(k) Per James, L J., E e p. Wing- 
field, 10 Ch. D. 694. 

(l) Mace v, Cadell, Cowp. 263; Ex 
p. Bright, 10 Ch. D. 600. 
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THE MODERN LAW OF PERSONAL PROPEETf, 


Oh. xvm. 


Trade or 
Vneineae 


Lord Bcdosdalo obsorvod (»«), commenting on an Irish Aot 
oouohod in similar longuago:— 

“ Now, that clause refers to chattels in the possession of the bank- 
rupt; ‘in liis order and disposition with consent of the true ownor ' ; 
that moans, where the possession, order, and disposition is in a poreon 
who is not the ownor, to whom they do not proporly belong, and who 
ought not to have them, but whom the owner permits unoonsoion- 
liouslv, as the Act supposes, to have such order and disposition. 
The object was to proven! deceit by a trader from the visible posses- 
sion of a proporly to which he was not entitled: but in the con- 
straolion of the Act the nature of the possession has always been 
considered, and the words havo been oonstraed to mean possession 

of the goods of another with the consent of the true owner In 

all those oases in which that olause in the Act has hoen permitted to 
havo the effect of divesting the right in the person who had a right 
to tho property, the nature of the possession has always been con- 
sidered, and whether it was according to right. In oases of specific 
chattels, which are settled on marriage upon the husband for life, 
and then on the children, the possossion has been with the party, the 
bankrupt, with the consent of tho person oreating tho trust, and, so 
far, with tho consent of tho true owner, but I ho possossion was 
according lo tho title, qualified by tho rights or olhot’s , and whenever 
that lias boon tho case, I take it, the law has never boon oouslruod 
to extend to dostroy that light of proporly ; but it has boon oonfinod to 
those oasos where the sole and absolute ownor of the proporly has 
ponnittod it to remain in possossion of llio trader, in whoso possession 
it ought not to bo.” 

The Acl contains no definition of ‘‘trado p^Jjqgjncss.” More 
buying or soiling occasionally is not a “trade or business”; 
probably there must be an intention to b uy and so li constantly 
and t o make a live lihood thereby (n), and the “ trade or business ” 
must be oarried on at the commencement ol (he bankruptcy (oi). 

“Goods’ 1 in tho Act of 1883, means chat tels po rsonnl (p), 
inolucung s hip s (a), but excluding fixtures, growingjuops, and 
cho sos in acti on (r), other than"" ’debts duo or growing duo to the 
bankrupt in the course of his trade or business ” (s) . 


(»») Joy v. Campbell, 1 Set. k Lcf. 
336. Sea this judgment muoh praised 
by Parke, 13., Whitfield y. Brand, 16 
M. & W. 286. See alao Oolomal Bank 
y. Whimsy, 30 Oh. D. 274, 280; 11 
App. Gas. 448; Me Watson § Co., 
[1904] 2 K. B. 763; Me Mutton, 
[1907] 2 K. B. 180. 

(n) Me Wallis, 14 Q. B. D. 960. 

( o ) Esc p. M'George, 20 Ck. D. 
697; Em p Salomon, 21 Oh. D. 394. 


(p) Act of 1883, s. 168. 

(?) Hair y. Glennie, 4 I. t 8. 
240; 16 R. R. 446; but the Merchant 
Shipping Act, 1894, s. 86, protects a 
registered mortgagee 

(r) A share in a oompany is a chose 
in action for the purposes of this soo- 
tion; Colonial Bank y. Whinney, 11 
App. Oas. 426. 

(s) Aot of 1883, s. 44 
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11 D ebt a due or growing duo to the bankrupt in Iho course of Ch. XVIII. 
his trade or business ” include debts already contracted, whether 
immediately payable or not, as distinguished from contingent 
dobta(i). 

Theie is some difficulty in dofining “possession, order, or “ Possession, 
dispositi on,” The words include coses where the property is 'in disposition.” 
the custo dy of a se rvant of! the bankrupt (it), or is in tho posses- 
sion of a person to whom ho has lent it (®), or of a warehouse- 
man, hirer, or bar rier for him (y) ; (£ut no j) where it is in tho posses- 
sion of his pawnee, or of a creditor having a possessory lien ( 2 ), 
or (probably) of the sheriff who has iakon it in execution (a), 
or of a bailiff under a distress (5), or of a receiver appointed by 
the Court (c). 

Goods in the po ssession of a bankrupt and another _are n ot in % 
his_ order and disposition,^, for example, goods bolonging to a 
firm aro not in tho ordor and disposition of ono of tho partners 
who becomes bankrupt (ei). 

Where tho property in goods ’at sea ib changed by indorse- 
ment and delivory of tho hills of lading (e), or where the posses- 
sion of goods is changod by giving a delivery ordor and the 
attornment of tho bailco (/), the goods aro no longor in the ordor 
or disposition of Iho porson transferiing ilio bill.of lading or giving 
tlx© "delivery ordor. The mere transfer of the delivery order may 
take iho goods out of his order or disposition in eases whore by 
Ihe oustom of tho trade the bailee will not deliver up tho goods 
withoui tho production of the order (g) . 

A debt remains in the ordor and disposition of the creditor 
after an assignment by him until notice of file assignment is given 
to the debtor, on the ground that, until such notice is given, the 
creditor is able to obtain payment of the dobt to himsolf, and' 


(l) .E* p. Kemp, 0 Oh 388. 

(«) Jachson v. Irvin, 2 Gamp 48; 
11R R. 668. 

(x) Ex p. Roy , 7 Oh. D, 70; Homily 
v. Millar, 1 E. & E. 192. 

(y) Knowles y. Horsfall, 5 B. & 
Aid. 134; Hornsby v. Miller, sup.; 
Hetvey v. Liddiard, 1 Stark. 123. 

(a) Greening v. Claris, 4 B. & 0. 
316; Well v. Whvnmy, 16 W. R. 973. 

((?) Fletcher v. Manning, 12 M. & 
W. 671; Ex p. Foss, 2 De G. & J. 


280; Ex p. Edey, 19 Eq. 264; Meggy 
y. Imperial Co., 8 Q. B. D. 711, 716. 

(b) Saoleer y. Chidley, 11 Jur. N. 
S. 054. 

(o) Taylor y, Eokersley, 6 Oh. D. 
740. 

(d) Ex p. Dorman, 8 Oh. 61; Ex 
p. Fletcher, 8 Oh. D. 218. 

(e) Ante, p. 72. 

( f ) Ante, p. 73. 

(g) Consider Laoon y Lifen, 4 
Giffl. 76. 
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Ch. XVIII. I hut llu> assignee, who ia the true owner, luts givou his consent 
to Iho roputution of ownership romaining in tins assignor (A). 

Consent. Tho “oo nsonl of llio true ownor ” i a dot arminod by his 
domanding possossion oFOuTgoods, evon if he is unable to obtain 
possession (i): and the demand is sufficient if made to the bank- 
rupt at a lime when tho goods are in a warehouse (7c). 

Tho “consent" must bo to possession as ropuled owner (Z). 

It follows that, if the possession is obtainod by fraud (m), or 
if it is given to tho bankrupt for a special purpose only (n), the 
case is not within the Aot. 

The consent oan only be given by a person capable of giving it, 
and not, for instance, by an infant or a married woman roslrained 
from anticipation ( o ). 

True owner. j n or d er (q bring a oaso within the section thore must be a 
true owner, as ..dis tinguished from an apparent owner (p) . Where 
(ho goods are in the possession of a trustee on an express trust, 
or of an exeoutor or administrator, ho is the true owner, and the 
seotion does not apply (g). If, howovor, lio consents to the pro- 
perty being in tho order and disposition of anotlior who bocomos 
bankrupt, the section applies (r). Trustees who have not ao- 
coptod tho trust or oxoouted (lie trust deed aro not, but tho bone- 
lioiarios are, the true owners (s). 

Whoro a ceslui qua trust is plaood in possession of spocilio 
ohalLels settled on him for life, tho section does not apply ( t ). 

Mortgagee Where goods are mortgaged, the mort gagee is tho t ruo owner (m) . 

true owner, ’fl/ffiero the grantor of a bill of sale within tho Bills of Sale 


( h ) Sutter y. Everett, [1895] 2 Oh. 
872; He Seaman, [1896] 1 Q. B. 412; 
Be Goetz, [1898] 1 Q. B. 787. 

(♦) Brewin v. Short, 5 E. & B. 227 ; 
Smith v. Topping, 5 B. & Ad. 674; 
89 B. E. 616. 

(As) Ex p. Ward , 8 Ch. 144. 

(l) Smith y. Hudson, 6 B. & S. 
447; Be Watson, [1904] 2 K. B. 763. 

(m) Gladstone v. Badwen, II .Sc 
8. 617; 14 E. E. 620; Me p, Oarlon, 4 
Den. & 0. 120. 

(n) Collins y. Forbes, 3 T. E. 316; 
1 E. E. 712; Moore v. Borthrop, 1 
B. fc C. 5. 


(o) Be Mills, [1806] 2 Oh. 564. 

(p) Joy y. Campbell, 1 Sch Ac Lef. 
328; 9 E. E. 39. 

(?) Sinolair y. Wilson, 20 Beav. 
824; Be p. BlUs, 1 Atk. 101. 

(r) Be p. Bale, Buolt, 366. 

(s) Be Mills, supra, 

(<) Shaftesbury y. Bussell, 1 B. Sc 
C. 606; 26 B. E. 524; Joy y, Camp- 
bell, sup. 

(») Freshney v. Carriole, 1 H. & N. 
653; Fraser y. Swansea Co., 1 A, & 
E. 854; Ryall v, Bowles, 1 Ves. Son. 
348; 1 W. At T. L, C. 98; Colonial 
Bank v. Whimey, 80 Ch. D. 281. 
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Act, 1882 (*), remains m possession as reputed owner, llm soetion Oh- XVIO. 
applies (y). 

Aud lastly, the question whether goods arc in lho “ order and 
disposition” of a man, in othor words, whelhor ho is the reputed 
owner, is a question of fact ( 2 ). 

Lord Selborne, L.C., says (a):— 


“ The dootrino of reputed ownership does not require any investi- 
gation into the actual stato of knowledge or belief, either of all 
creditors or of particular creditors, and still less of the outside world, 
who aro no creditors at all, as to the position of particular goods. It 
is enough for the doctrine if those goods are in suoh a situation as to 
convey to the minds of those who know thoir situation the reputation 
of ownership, that reputation arising by the legitimate exercise of 
reason and judgment on the knowledge of those faots whioh are 
capable of being generally known to those who choose to make 
inquiry on the subject. It is not at all necessary to examine into the 
degree of actual knowledge which is possessed, but the Court must 1 
judge from the situation of the goods what inforenoe as to tho owner- 
ship might be legitimately drawn by thoso who know the facts. I doj 
not moan the facts that are only known to tho parties dealing with tho 
goods, but such facts as are capable of boing, and naturally would be, 
the subjeot of goneral knowledge to those who tako any moans to 
inform themselves on the subjoct. So, on tho othor hand, it is not at 
all necessary, in order to oxolude tho doctrine of ropulod ownorship, 
to allow that ovory creditor, or any particular creditor, or tho outsido 
world who are not creditors, knew anything whatever about particular 
goods, one way or tho othor. It is quito enough, in my judgmonl, if 
the situation of tho goods was suoh as to exoludo all logifimato 
ground from which thoso who knew anything about that situation 
could infer the ownership to be in the person having actual 
possession.” 


i* 


Notwithstanding these remarks, it appears to bo settled— 

First. That where goods originally belong to the_ bankrupt, the where #oods 
fact that ho remains in possession till _he_ commits tho act jsL 
bankruptcy is p rimd facie eviden ce that ho continu os in posses- bankrupt, 
sion as roputod _owner (b)J 
The rule is subjoct to tho following exceptions 


(a.) Whoro the goods woro m adB by him to orcloi' . , unless it wub 
lus course of business to make goods of that natui o and 
to keep them on his promises for sale (c) 


(x) Ante, p. 100. 

(y) Me Singer, [1897] 2 Q. B. 461. 
See Re Weibkmg, [1902] 1 K. B. 713. 

(a) Edwards v. Soott , 1 M. & Gr. 
962; Re Watson, [1904] 2 31. B. 763 
(a) Ex p. Watkins, 8 Oh. 528. 


(6) Btngard v. Meseiter, 1 B. & 0. 
308; Ex p. hovering, 9 Oh. 621; Eat 
p Brooks, 23 Ch. D. 261. 

(e) Wilkins v. Bromhead, 7 Soott, 
N. S. 921. 
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did not origl- 
nally belong 
to bankrupt. 


Bhooutionn. 


(b.) Whore the change of ownership is notorious, ns by (ho 
purchaser's liiimo, or softly or it uotiro, bring ho placed 
ns to show that tlio goods bolong to him (d) . 

(c.) Whore tho goods tiro sold but not delivered^ and thoro is 
n notorious (e) custom in tho trado 1o leave thorn in tho 
hands of tho seller (/), or in tho warehouse in which they 
wero at tho time of sola (g). 

Secondly. Whora the g oods did not originally belo ng to t he 
bankrupt, the goods are not in his order and dispositipn: — 

(a.) Whore ho has hired thorn and thero is awoll-known custom 
in his trade to hiro suoh goods ( h ) . 

(h.) Where ho hir es a fur nished house (i). 

(e.) In case of agistment (/c) SltWiftiJ . 

(d.) Whore there, is a well-known nustom in tho trado to send 
goods on sale or return ( l ), or forsalo on commission(m), 
or for the purpose of having work done upon thorn («). 
(o.) When- an unf inish ed ohattol is in tho hnndB of a innmj- 
faoturor in the oourse of his trado (o). 

A oroditor who has iasuod oxooution against tho property of a 
debtor, or has attached auy dobt duo to him, uaunot rotniu tho 
bonotlt of tho oxooution or atlachmont against tlm trustee in 
bankruptcy of tho dohtor, unless it has boon completed ht'foro tho 
roeeiving ordor, and before notice of tho presentation of tho bank- 
ruptcy petition, or of auy availablo aot of bankruptcy (p). An 
oxooution against goods ib completed by seizure and sale, an 
attachment of a dobt is completed by rccoipt of the, dobt; and an 
execution against land is complctod by soizuro, or by tho appoint- 
ment of a roooivor (q). These provisions aro not applicablo in 
tho case of on administration order undor s. 125 (r). 


(d) Be p. Watkins, sup.; Shrub- 
sole y. Sussams, 16 0. B. N. S. 462. 

(e) He Goetz, [1898] 1 Q B. 787. 
(/) Pnestley v. Piatt, L E 2 

Ex. 101; He Terry , 11 W. E, 113; 
Carruthers v. Payne, 5 Bing. 270; 30 
E. E. 692; Ha p. Dyer, 63 L. T. 768. 

(g) Ex p. Watkins, sup., Ex p. 
faux, 9 Oh. 602; He p. Dyer, sup; 

(It) Note; to Horn v. Balter, 2 Sm. 
L. O. 269; Ex p Powell, 1 Oh. D. 
601; Crawcour v. Salter, 18 id. 80; 
He p. Ttirquand, 14 Q. B. D. 686. 

(«) Walker v. Burnell, Doug. 808; 
Ashton v. Blaoksh&w, 9 Eq. 616. 


(Jt) He p. Woodward, 61 L. T. 088. 

(l) Heip. Wingfield, 10 Oil. D. 691. 

(m) Whitfield v. Brand, 16 M. & 
W. 282. 

(«) Hart is v Ti man, 7 Q. B. D. 
340. 9 Q.B. D. 264. 

(o) TToldeiness y. Bankin, 2 Do G. 
B. & J\ 268; Clarke v. Sponoe, 4 A. & 
E. 448 ; 43 R. E. 396; Collms v. 
Forbes, 3 T, E. 323; 1 E. E. 712. 

(p) Aot of 1888, s. 46 (1). 

(?) S. 45 (2). M. L. E. P, 379. 
Soo Wild v. Soutlvwood, [1897J 1 Q. 
B. 317; He Ford, [1900] 1 Q. B, 264. 
(? j Post, p. 364. llasluok v, Clark, 



BANKRUPTCY. 


361 


When goods aro soizod iu oxoouiion, and b of ore solo or oomplc- Oh. XVIII. 
tiou of iho cxeouiion by tho receipt or rocovory of the full amount 
of thi' levy, notico is served on tho sheriff of a receiving order 
against tho debtor, the sheriff must deliver tho goods and any 
monoy soizod or received to tho official receiver (s). If tho execu- 
tion is on a judgment oxoeeding 20Z. (f), and tho goods aro sold 
or monoy paid to avoid sale (it), the sheriff must retain tho net 
proceeds for fourteon days; if, ■within that time, notico is served 
on him of a bankruptcy petition, and a receiving order against 
tho debtor is made theroon, or on any oLker petition of which the 
shorifl has notice, he must pay such proceeds to tho official receiver 
or trustee ( x ) . 

An execution leviod by seizure and sslo on tho goods of a debtor 
is not invalid by roason only of its being an act of bankruptcy; 
and a person who purchasos in good faith from the shoriff acquires 
a good title against the trustee (y). 

Tho Act of 1883 provides (z) that:— 

( I .) Any sottlomoul of property, not being a sottlomont made Avoidance of 
beforo and in consideration of marriage, or made m favour of a settlements ; 
purchaser (a) or incumbrancer in good faith and for valuable 
consideration, or a settlement made on or for the wife or children 
of the settlor of property which has accrued to tho soLtior after 
marriage iu right of his wife, shall, if tho settlor booomos bank- 
rupt within two years aftor tho dato of the selllomont, be void 
against tho trustee in tho bankruptcy; and shall, if tho sotilor 
bocomos bankrupt at any subsequent uino within ten years after 
the date of tho settlomont, be void against tho trusteo in the 
bankruptcy, unless tho parties claiming under the settlement can 
prove that the settlor was at the time of making the settlement 
able to pay all Ms debts without tho aid of tho properly com- 
prised iu the settlomont (i>), and that the interost of the settlor 
in such property had passed to the trustee of such settlement on 
the execution thereof. 


[18901 1 Q. B. 699; Wathm v. 2? ar- 
nard, [1897J 2 Q. B. 52. 

(s) Act of 1890, a 11 (1). Wool- 
ford v. Levy , [1892] 1 Q. B. 772. S. 
46 (1), (2), of the Act of 1888 is re- 
pealed by a. 29 of tho Act of 1890. 

(<) That is, “ taken in execution for 
a sum exceeding 207. in respect of a 
judgment”; Etc p, Liverpool Loan 
Co , 7 Oh. 732. 

(«) Bower v. Lett, [1896] 2 Q. B. 
61, 337. 

(%) Act of 1890, a. 11 (2). Lole v. 


Beltendge, [1898] I Q. B, 266. 

(y) Act of 1883, a. 46 (8). 

(a) S. 47. See as to the course of 
legislation on the subject of this sec- 
tion, per Gave, J., in Be Lowndes, 18 
Q. B, D. 678; and Varney on Settle- 
ments, Oh. 21, a. 3. 

(а) Bsc <p. llillman, 10 Oh. D. 622. 

(б) A life interest reserved to the 
settlor under the settlement is to be 
taken into account in estimating his 
aolvonoy; Be Lowndes, 18 Q, B. D. 
677. 
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(3.) Any covenant lur contract made in consideration of mar- 
riage, for the future settlement on or for the aoUlor’s wife or 
children of any money or prop or iy wkoroin ho hoil not at the 
date o£ hia marriage tiny estate or ini eras l, whether vested or 
contingent, in possossion or romaindor, and not being money or 
property of or in right of his wifo, shall, on his becoming 
bankrupt bolero tho proporly or money has boon actually trans- 
ferred or paid pmsuant to tho contract or novonani, be void 
against the trustee in the bankruptcy (c). 

(3 ) " Settlement " shall for the purposes of Ibis section 
include any conveyance or transfer of property. 

Tho sottlemont is not avoided ab initio , but only from the date 
when tho trustee’s title accrues, and a bond fide purchaser for value 
from a donee under such a voluntary settlement has a good title 
against the trustee in bankruptcy, if ho had no notice that the 
settlor was insolvent, though ho knew that tho donoo claimed 
under a voluntary settlement (d). 

This section does not affoct the validity of anto-nuptial settlo- 
menls, nor of any other settlement made for value. It is not 
oonlinod to formal settlements, but includes overy voluntary 
transfer of property where it is intended to bo prosorvod for tho 
benefit of any person, as distinguished from a moro gift of money 
intended to ho spent (e) . It should, however, be noted Unit trusts 
declared by a marriage settlement in favour of porsous not within 
tho oonsidoratiou of marriage fall within tho section (/) . 

This soction does not apply whoro an insolvent estate is hoing 
administered under s. 125 (g). 

Bond fide transactions with the bankrupt which look place 
before the date of tho reooiving order aro protootod(fc); subject to 
the provisions of the Aol with respect to the offcct of bankruptcy 
on an execution or attachment, and with respect to tho avoidaneo 
of certain settlements and preferonoes, nothing in tho Act 
invalidates:— 

(a) Any payment by the bankrupt to any of his creditors; 

(b) Any payment or delivery to the bankrupt; 


(o) Sea Vaizev on Settlements, Ch. 
21, s. 5; Be Magnus, [1910] 2 K. B. 
1049. 

0 a ) Be Brail, [1893] 2 Q. B 381; 
Be Carter, [1897] 1 Ch. 778. 

(e) Be Flayer, 15 Q. B. I). 682; Be 
Vansittari, [1898] 1 G- B, 181; Be 
Plummer, [1900] 2 Q. B, 790. 

(f) Wollaston v. Tribe, 9 Eq. If; 


Smith v. Chernll, 4 Eq. 390; of. 
Maokie y. Uerbertson, 9 App. Cas. 
303; Be Meslre v. West, [1891] A. C. 
261; A.-G-. v. Jnoobs-Smith, [1895] 
2QB. 341. 

( g ) Be Gould, 19 Q. B, £), 92; post, 
p. 364. 

(A) Art ol 1883, s. 49. 
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(a) Any conveyance or assignment by tho bankrupt for valuable CL. XVIII. 

consideration. 

(d) Any contract, dealing, or transaction by or with the bank- 
rupt lor vnluablo consideration, 

provided that the other party to any oi the transactions referred 
to had not at the time of such transaction notice of any available 
aot of bankruptcy ( i ) committed by tha bankrupt before that time. 

A transaction which comos within the terms of this section is pror 
tected although it may be an act of bankruptcy (7c) . 

Before the Act of 1869 it was settled law that the mere fact of ®'^ ai ™ er o{ 
one of the parties to a contract becoming bankrupt did not of 
itself put an end to the contract. No doubt a man who had con- 
tracted with a bankrupt to supply goods to him was not bound to 
deliver them to him unless paid beforehand; and a man who had 
contracted to do work for the bankrupt was not bound to perform 
it unless his remuneration was secured. But, with these qualifi- 
cations, the bankrupt’s contracts subsisted, and the assignee was 
entitled to porform them ( l ), and if he performed thorn he got the 
benefit of them. But be was not bound to adopt a contract, or 
he might adopt it for a timo, and afterwards, if be found that it 
was not beneficial, ho might abandon it, and the other party had 
no remody except hie action against the bankrupt for broach of 
conlract(m) . The Act of 1869 («) authorized the trustee to disclaim 
(■ inter t ilia ) “ unmarketable shares in companies and unprofitable 
contracts." It was held, on the construction of the Act, that if 
the trustee when called upon to disclaim a contract of the bank- 
rupt declined to do so but carried it on, he might afterwards 
disclaim; in which case the other party to the contract could prove 
for damages for breach of contract against the bankrupt's estate 
under a. 31 (m). Under the Aot of 1883(c), as modified by the Aot 
of 1890 (p), the trustee can disclaim shares or stocks in companies, 
unprofitable contracts (q), or other unsaleable and onerous property, 
within a limited time, except in oases where he has been requested 
by some person interested in the property to decide whether he 


(<) Ss. 6, 168. 

( h ) Shears v. Goddard, [1896] 1 
Q. B. 406. 

(1) See Bailey v. Thurston, [1908] 
1 K. B. 187. 

(»t) Sea Be Sneegum, 3 Oh. D, 478. 


(») 82 & 88 Viet. o. 71, s. 28. 

(o) S. 56. 

(?) S. IS. 

(?) Be Bast able, [1901] 2 K. B. 
518. 
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will disclaim or not, and ho lias not disokimod within twonty- 
oight days or such Curthor timo as may bo allowed by tho Oourt. 

Tho Act of 1883 (r) introduced novel provisions by which credi- 
tors of a doooasod debtor may obtain, on petition, an ordor for tho 
administration of tho ostato of tho decoded debtor according to, tho 
law of bankruptcy; or, if there are pending administration pro- 
ceedings in any Court, that Court may, on proof that Uio estate 
of the deceased is insufficient to pay his debts, transfer the pro- 
ceedings to tho Oourt exercising jurisdiction in bankruptcy, and 
tbo latter Oourt may then make the order Cor administration in 
bankruptcy (s). 

This doss not, however, import into the administration of the 
estate oE a deceased insolvent all the provisions of the Act, e.g., 
tlie provisions of s. 45 as to executions (t), and of s. 47 as to the 
avoidanoe of voluntary settlements, aro not imported (m); but the 
pro-visions of a 55, onabling the trustee) to disclaim onerous pro- 
porty, aro imported (sc) 

A receiving ordor cannot be made against a corporation or 
against a c ompany registered under tho Companies Acts (y). 


(r) S. 125, amended by tils Act of 
1890, s. 21. 3so Jlo William, 88 Oh. 
D. 573, 583; Re Gould, 19 ft. B. D. 
92. 

(i) E.g., to a County Court; Re 
York, 36 Gh, D. 288. 

(t) Uailnok v. Clark, [1899] 1 ft, B. 


099; Watlems v. Sarnard, [ 1897 1 2 
ft. E. 521. Ante, p. 300. 

(«) Ro Gould, sup.; ante, p. 301. 
0) Re MeUiton, [1900] 2 K. E, 
68 . 

(y) Act of 1883, s. 123; ante, p. 307. 
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STATUTES OF LIMITATION. 


At common law, apart from statute, a personal action could be Chap. XIX. 
maintained at any distance otf time alter the cause of action 
aroao (a); but various periods within which rights of action must 
be asserted have been limited by statutes, commonly called tho 
Statutes of Limitation. 

The foundation of such limitations of time is, it has been 01 * 

observed (b), twofold: — 


“In the first place, it is thought right that a period should |be 
assigned beyond whioh actions should not he brought, on the ground 
of probable loss of vouohors and probable loss of evidence on lie part 
of tho persons who might be attacked by othors by tho aet of bringing 
stale domands against them. The Legislature thought it right, if I 
may so oxpress it, by enacting the Statuto of Limitations, to prosumo 
the payment of that whioh had remained so long unclaimed, because 
the payment might havo takon place, and the evidonoe of it might be 
lost by reason of the persons not pursuing their rights. But (here is 
also anotlior ground which may be roferrod to as a sound reason for 
imposing a limit, and requiring that parfcios should pursue thou' 
rights with diligence, namoly, the change of position between the 
parties who are sought to bo affected by any such stale demauds.” 


Thus, in the case in which the observations just cited were 
made, a demand was set up for payment of 54 years’ interest, 
amounting to a sum largely exceeding the principal money in 
question; it was set up after the parties against whom it was sot 
up had been living on the property upon which the principal was 
charged and spending the income of it, and applying it in various 
ways, in ignorance or without expectation of any such demand 
being made against them. 

In this work we shall oonsider the Statutes of Limitation so far 
only as they relate to actions for the recovery of debts (whether 


(a) Coke, 2nd Instit. 96, See also, as to the objects and policy 

(i) Per Ld, Hatherley in. Thomson of the Statutes, M. L. R. P. US. 
v. Eastwood, 2 App. Oaa. 216, 248. 
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Statutes 
do not 
extinguish 
right. 


21 Jdo. 1, 
e. 16 . 


Actions of 
detinue, 
trover, reple- 
vin, account, 
debt, rant- 
six years. 


Debts not 
■within this 
Art. 


on simple oonlraut or by specially), and for Uio rooovory of spcoifta 
personal chattels, or damages [or tlxo conversion or dotonilon 
tharoof (e). 

Those statutes, it is important to observe, meroly bar the remedy 
and do not extinguish tho debt or obligation ( d ). They do not 
protect the dobtor unless ho expressly claims their protection. It 
is optional to a defendant to set up the defonco of tho statutory 
bar, and if ho docs not Bet it up, the law will enforce tho obliga- 
tion^). Where, therefore, a defendant intonds to raise tho 
defence of lapso of time, he must expressly pload the statute (/) . 

The earliest Statute of Limitation as to personal actions was 
passed in the reign of James I. (gr). As to dobts on simple con- 
tract and torts, it provides that — 

All actions (h) of detinue, action sur trovor (i), and replevin 
for taking away of goods and cattle; all actions of account, and 
upon tho case, other than such accounts as concern the trade of 
merchandize between morohant and merchant, thoir factors or 
servants; all notions of debt grounded upon any lending or cou- 
trad without specialty ; all actions of debt for arrearages of 

rent, .... or any of them shall bo commonood and 

suod within the timo and limitation horoaftor oxprossod, and 
not aftor (that is to say) the said actions upon tho case (/c) (other 
than for slandor) and tho said actions for account, and tho said 
actions for ... . debt, detinuo, and replevin for goods or 
entile, . , . within six years noxl after tho causo of such 
actions or suit, and not aftor (I). 

An action for arrears of rent rosorved on a lcaso by deod (m), 
or for a rentchorgc («), or for debt founded on a statute (o), or, 
generally, for a dividond declared by a company (p), is not within 
the Act 


(a) As io debts charged on land, see 
M. L. E. P. 468. 

(d) It is otherwise ns to claims to 
land. See M. L. R. P. 448. 

(e) Coombs v. Coombs, L. R, 1 P. 
& M. 288. See por Ld. Oairns, C., in 
Cawltina v. Ponrhyn, i App. Cas. 58, 
59 . 

(/) E. S. 0., Ord. XIX. r. 15. 
County Court Rules, Ord. X, rr. 10, 
14. 

(p) 21 Jao. 1, o. 16, s. 3. 

(h) A motion in bankruptcy ia, for 
this purpose, equivalent to an. action ; 
its Mansell, 66 L, T. 245. 


(1) See, as to detinuo and trover, 
ante, p. 18, 

(V) Trover is included in these ac- 
tions, though not specifically men- 
tioned in this part of the seotion; 
Sviayn v. Stephens , Cro. Car. 246 ; 2 
Wms, Saund. 121, n. (4). 

(2) The seotion limits periods also 
in respect of actions of trespass, 
assault, slander, &o. 

(m) Freeman v. Staoy, Hutton, 109. 

(n) Staehlmise v. Sainston, 10 Vos. 
487; see 28 R. R. 740, n. 

(o) See post, p. 379. 

(p) So Artisans' Corporation, 
[1904] 1 Oh, 796. 
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Actions for a debt on a .foreign judgment (gr), or to recover a Chap. XIX. 
simple contract dobt which is chargod on land(r), or monoy Dotla within" 
advanced on fcbc deposit of deeds (s), or in respect of the liability tins Art. 
of the equitablo assignoe of leaseholds to perform the covenants in 
the lease (£), or for a dobt for necessaries supplied to a lunatic (u), 
or in respoot of the liability of a bankor to his customers (x), or 
upon an award of compensation nndor the Lands Clauses Act, 

1846 (y), or by a creditor against an executor foundod upon a 
devastavit ( 2 ), arc within, tho Act. 

At one time doubts were entertained on tho meaning of the Merchants’ 
exception as to “merchants’ accounts," but at length it was co 
determined that the exception applied only to an open or current 
account (a), not Lo one which was stated or concluded (b), the 
object of the exception being to prevent the dividing of an account 
still Tunning, where part of it falls within tho six years and 
port before (a). 

The provisions of the 21 Jac. 1, c. 16, woro extended to mer- is & 20 Viol. 
chants’ aooounts by the Mercantile Law Amendment Aot, 1850, 97 ’ s ' 9 ‘ 

which onaotod (d ) — 

All actions of account or for not accounting, and suits for suoh 
accounts as concern tho trade of merchandize botwoon merchant 
and merchant, their factors or servants, shall be commenced and 
sued within six years after the cause of such actions or suits; and 
no claim in respect of a matter which arose more than six years 
before tho commencement of such action or Buit shall be enforce- 
able by action or suit by reason only of some other matter of 
olaim comprised in the same account having arisen within six 
years next before the commencement of suoh action or suit. 

As wo have beforo observed, the statutes above cited do not Tha statutes 

Kay fATTlPMV 

destroy the right, but only bar the remedy (e). It follows that but do not 


(j) j Dupleiz v. Be fioven, 2 Vera. 
540. 

(r) Barnei v. fflenton, [1899] 1 Q. 
B. 885. 

(«) BroeklehwU v. Jasop, 7 Sim. 
438 ; 40 R. R. 172. 

(4) Sanders v. Benson, 4 Boar. 360. 
(«) Stamford Union v, Bartlett, 
[1899] 1 Oh. 72. 

(it) Foley v. Bill, 2 II. L. 0. 28. 
(y) Turner v. Mid. R. Go., [1911] 
1 II. B. 832. 

(a) Bacons v. Warmoll, [1907 ] 2 
II. B. 350. 


(а) Sandys v. Blodioell, W. Jones, 
401; Martin v. Belbo, 1 Sid. 465. 

(б) Mai tin v. Heathcotc, 2 Eden, 
160 

( 0 ) Wolford v. Liddol, 2 Yes. sen, 
400. See tho question discussed in the 
notos to Webber v Twill, 2 Wms 
Sound. 127. 

( d ) 19 & 20 Viet. 0 . 97, s, 9, See 
ICnox v. Qye, L, R. 5 It. L. 672. 

(e) Wainford v. Batin, I Ld. 
Baym. 232, and per Wigram, V.-C , 
Courtenay v. Williams, 3 Ilaro, 651, 
Pollock on Contr. 684. It will be 
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THE MODERN UW OE PERSONAL PROPERTY. 

tho lion of a solicitor may ho enforced after tho Bis. years (/); that 
a person having an oquitablo ohargo upon personal property to 
secure a siinplo contract debt may onforco his soourily alter tho 
debt as barred (g); that an executor or administrator does not 
aommit a dewsiavil (i.e., a misapplication ol assets) by paying 
a debt barred by statute (h), though ho may not pay suoh a debt 
after administration proceedings if tho rosiduary logateo insists 
on tho statute being set up ( i ), or if it has boon judicially de- 
termined that it is barred by the statuto (Jt); and that on oxooutor, 
may retain (i.e., pay to himself as creditor) a debt barred by 
statuto (1), and may set off as against a pecuniary ( m ) legateo a 
debt due by him to the testator 'which is barred by statute (nO . 

Tho period limited by the statuto begins to run from tbo time 
when the cause of action aroso (o). 

To constitute a cause of action there muBt bo a person capable 
of suing and a person capable of being sued (p); but tho statute 
docs not requiro that there should bo a continuing oauso of action 
capable ol boing onlorood during tho wholo ol the six years (q), 
and, if onco thorc has boon a oauso ol aoLion, timo will not stop, 
running moroly bocauso during a portion ol tho period ol six years 
Lhoro may bo no person who can sue or no poraou who «m bo 
suod (r). Therefore where both creditor and debtor aro living 


remembered that as to real estate the 
title of the person barred is extin- 
guished. See M. L. R. P. 440. 

(/) lie BroamJmd , 6 D. & L. 52; 
Siffffins v. Scott , 2 B & Ad. 413; 
38 R. R. 607. 

( g ) London $ Mid. Lank v. Mitohett, 
[1899] 2 Ch. 161. 

(A) Norton v. Breaker, 1 Alt. 526; 
Gastleton v. Fanshmo, Proo. Oh. 69; 
Mill v. Walker, 4 K. & J. ISO; Lewis 
v. llumncy, 4 Eq. 451; Mo Bowmen, 
29 Oh. D. 363, 362. See, as to plead- 
ing the statute in administration 
actions, Darby & Bos, 20 et scg. 

(t) Me Wenham, [1892] 3 Oh. 59. 

(k) Midffletj v. Mtdgley, [1893] S 
Ch. 282. 

(l) Stahlechmidt v. Lett, 1 8m. & 
G-. 415; Mill y. Walker, 4 K. & J, 
166; Me Moumeon, tup. 

(m) Me Taylor, [1894] 1 Ch. 671. 


(») Mo Cordwcll, 20 Eq, 044; Mo 
Akormav, [1891] 3 Ch. 212; sor He 
Bruce, [1908] 1 Oh. 850. 

(o) Per Aldorson, B., Mhodcs y. 
Smethurst, 4 M. it ff. 63; 51 R. II. 
461. 

(p) Per Best, C.J., Douglas v. For- 
rest, 4 Bing, 704; 29 R. R. 095; 
Mutants Bey v. Gadban, [1894] 2 Q. 
B. 352, 358. The phrase “oauso of 
notion” includes every faot which it 
would bo neoossary to prove, if 
traversed, in order to support the 
plaintiffs right to the Judgment of 
tho Court; Mead v. Brown, 22 Q. B. 
D, 128. 

(?) Par Ld, Denman, O.J., Rhodes 
v. Smothmst, S I. t W. 865; 55 
R, R. 655. 

(r) Per Ld. Abingor, O.B., Rhodes 
v. Smethurst, i M, & W. 59; 61 R. R. 
461. 
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at tlio limp whan Ilia eauso of action avisos, tho atatuto continues! Chap. XIX. 
to oporato notwithstanding tho death of either creditor or debtor 
and tho non-oxistenco of uny oxocutor or adminislralor of tho 
deceased ( 4 ) . 

On the othoi' hand, whore tiro oause of action does not arise Grawof 
until after the death of one of tho partioa, there is no oomploto 
eauso of action until thore ia a personal representative oapablo of 
suing or being suod, as tho case may bo. If tho doccasod appointed 
an oxocutor, the time of proving tho will is immaterial, for an 
exocutor derives his authority from tho will and not from the 
probate. Therefore, bofore probato, an exeoutor (<) can sue, and, 
if he boa acted as executor, can bo 6ued, so that timo bogins to 
run as soon as the causo of action arises (u), or, in the case of an 
exeoutor defendant, from tho timo when ho could be sued as an 
acting executor ( x ). But am administrator dorives his titlo sololy 
from the grant of lottors of administration by tho Court (//), and 
there is no complete eauso of action until such grant, from the 
date of which grant, Ihoroforo, tho period runB within which tho 
administrator can suo or bo suod (z). 

The fllaluto 21 Jac. 1, c. 16 (a), provided thal:— 


" If, in any of tlio said notions (6), judgmonl bo givon for tlio Death of 
plainlill, and the samo bo reversed by error, or a vordiot pim for plaintiff or 
iho plaintill, and upon matter alleged in arrest of judgmont, (ho 
judgment be givon against tho plaintiff . . . . ; or if any of tho Jinn nf P 8k ' 
said actions bo brought by original, and tho defendant therein, years, 
bo outlawod, and shall reverse tho outlawry, in all such oases tho 
party plaintill, Ins hoirs, oxooutors, or administrators, as tho case 
shall require, may coimnenco a new action or suit from time to 
timo within a yoar after such judgment revorsed, or such judg- 
ment givon against the plaintiff, or outlawry reversed, and not 
aftor. " 


(<) As to death of tho oreditor after 
tho came of action arose, soo Jliokmm 
v. Walker, Willea, 27; 2 Wms. Saund 
63 k; Freaks v. CrtmifMt, 3 My. & 
Cr. 499/ as to death of tho debtor, 
Mode'! v. Smethunt, 6 M. Ss W. 351; 
65 B. B. 655. 

(i) Wankford v. Wankford, 1 Salk. 
302, 303. 

(«) Wms. Executors, 224 et sag 1 ., 
1540; Darby & Bos. 48. 

(e) Modes v. Smethunt, 4 M. & 


W. 42; 51JB.B 461; 6M.5cW.851j 
65 B E. 066. 

(y) Wms. Executors, 3U. 

(s) Murray v. E. I. Go., 5 B . & 
Aid. 201; 24 B. B. 325; Pratt y. 
Swame, 8 B. Ss C. 285; Perry v. Jen- 
7dm, 1 My. 5c C. 118; Burdick v. 
Garrick, 5 Qi 241 ; All, mson v. Brad- 
ford Bldg. Soo., 25 Q. B, D. 377; 
Chan Kit San v. Mo Fung Kang, 
[1902] A. O. 267. 

( а ) S. 4. 

(б) Ante, p. 366. 


(. P.P. 


24 
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Chap, XIX. 


When tho 
oansB of 
notion arises 
eiecutory 
agreements, 


demand ; 


debts. 


Goods sold, 
on credit. 

Bill or note 
payable at 
fired time 
aftoi date 


THE MODERN LAW OF PERSONAL PROPERTY. 

Upon tho construction oi’ this Beotion it lias long boon decided 
that when an action has boon oommonood within tho six yonrs 
.md tho plaintiff has died during the ponding oJ' tho action, his 
representatives may commonce a now action, and in tho oaso of 
the death of a defendant tho plaintiff may commonoo a now action, 
within a roasonablo time alter probate or grant of administration, 
although tho six yoars may have expired in oithor oaso (c). This 
is still tho rule, although the action does not now become abated 
by the death of oither party (e) . 

In an aoLion on an executory promise the cause of action is 
tho breach of the promiso, not the damage (d) . If the promise 
is to pay at a future time, or on the happening of a contingent 
event or the performance of a condition, the cause of action arisos 
at the time specified, or on the happening of the event or per- 
formance of the condition (e). 

If tho promise is to pay after notico, tho cause of action doos 
not arise until notice has been givon(/). But if tho promise is to 
pay on demand, the cause of action arises at once without any 
domand (gf), unless the promise is to pay a eollntoral sum, n.tj., by 
a surety, on domand, in which oaso no on use of notion arisen until 
demand (h) . 

Tho cause of action for a dobt arises at the time when the debt 
could first be recovered by action; for it is a gouorul rule that, tlm 
slatuto runs from the earliest tirno at wliioh an action could bo 
brought (i). 

If goods arc sold on crodil, tho cause of tuition arises at tho 
limo when the credit expiros, not from delivery of the goods (7r) . 
Where a hill or note is payiablo at a fixed time after clato, tho 
cause of action arises at tho timo when it becomes duo (?). If a 


(o) Swindell v. Bulkeley, 18 Q. B. 
D. 258. 

(d) Short v. M'Carthy, 3 B. Is Aid. 
G26; 22 R. R. 603; Battley v, Faulk- 
ner, 3 B. & Aid. 288; 22 R. R. 390; 
Brown v. Howard, 2 Brod. & B. 73; 
Oould v. Johnson, 2 Balls. 422; 2 Ld. 
Raymond, 888. 

(a) Fenton r. Emblere, 3 Burr. 
1278; Waters v. Bari Thanet , 2 Q,. B. 
767; Hammond 7, Smith, 38 Bsav. 
452; Atkinson v, Bradford Bldg. 
Soe., 25 Q, B. D. S77. 


(/) Atkinson v. Bradford Bldg. 
Soo., sup. 

(g) Norton v. Ellam, 2 M. to W. 
461, 464; 46 R. R. C46; Brown v. 
Brown, [1883] 2 Ch. 300. 

(A) Birin v. Trippct, 1 Wins. 
Saund. 32; Brown v. Bmon, sup. 

(t) Per Lindley, L.J., Reeves v. 
Butcher, [1891] 2 Q. B. 609, 511; Ao 
McHenry, [1894] 3 Ch. 200. 

(A) Helps v. Winterlottom, 2 B. 
& Ad. 481; 36 R. R. 609. 

(0 Wlttershem v. Carlisle, 1 II. 
Bl, 681. 
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bill be payablo at sight, the cause 0/ action arises on the present- Chap. XIX. 
monl ol‘ the bill (m). If tho bill or nolo is payable at a specified 
timo alter sight or domand, tho cause of action arises at tho sight: 
expiration of that time (n). IX it is payable on demand, tho cause aft “' “ffht or 
ol action arises on the making ol the bill or noto, because no 
domand is necessary (0) . 

On a contract of indemnity the cause of action arises whon tho Contract of 
party to be indemnified is called upon to pay ( p ). In the case of intlomruty ' 
a olaim by one co-surety against the other for contribution, the Co -sureties, 
cause of aotion arises when tho olaim of the principal creditor 
against the one for more than his proportionate share is estab- 
lished ( q ); so, also, in the case of a claim for contribution by one Co-trustees, 
co-trusteo against the other in respect of a liability incurred by 
their joint default (r) 

When a company declares a dividend on its shares, a debt Dividends, 
immediately bocomes payable to each shareholder, and a cause of 
action immediately arises (s). 

The causo oC aotion on a solicitor’s bill of oosts arises on tlio Solicitor's 
completion of tho work, and the statute begins to run from that ,JlU ’ 
timo, and not from tho delivery of a signed bill of coats ( t ). 

In tho ease of a wife’s anlo-nuplial debt for which tho husband llusbimd’s 
iH liable, tbo causo of action is tho wifo’s oonlraol, and tho statute 
runs, in favour of the husband, from tho timo when tho cause of tmptlal debts, 
action accrued against tlio wife (u). 

Tho rule, however, that the cause of aotion arisoB upon broach Where pro- 
ol tho oonlracL, is not universal, lor m oases whoro a man unclor- himself from 
takes to do an act on a future day, and before tho day arrives P crformanco • 
disables himself from performing the act, or absolutely refuses to 
bo bound by or perform his contract, and so to speak declares off before time 
tho bargain himself and absolvos the opposite party, it is in the awe 
option of suoh party at his discretion to treat that conduct as of 
itself a violation and breach of the contract, or to insist upon 


(m) Dixon v. Nuitull, 1 0 M. & 
R. 807 ; Holmes v. Herman, 2 Taunt. 
328; 11 R. R. 594. 

(») Thorpe v. Booth, 1 Ry. A M. 
388. 

(o) Horton v JEllam , sup. 

(p) OolUnqe v. Hey wood, 9 A. A 
13. 083; 48 R. R. 016. 

(f) IV olmershausen v. Chllhok, 
[1893] 2 Ch. 514. 


(y) Robinson v JIarkin, [1890] 2 
Ch. 415. 

(s) Re Severn § Wye Co., [1896] 1 
Ch 559; Re Artisans' Oorp., [1904] 1 
Ch. 796. 

(f) Coburn v. Colledye, [1897] 1 Q. 
B 702. 

(«) Reck v. Pteioe, 23 Q. B. D. 
316. 
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Chap, XIX. 

Trover and 

conversion. 


Detinue. 


Torts. 


holding Uio ropudialing party liable and bud him for nou-porform- 
anco when Iho day arrives (#). 

tn an action lor wrongfully dopriving tho plainiilV of goods 
(-formerly and sometimes still called an notion of trover or of 
trover and conversion (*/)) the oauso of action is the conversion, 
that is, somo aot by the defendant incompatible with a rooognition 
on his part of the right of the plaintiff to possess ( 2 ), notwith- 
standing that tho plaintiff is ignorant of such right (a) . In an 
notion to recover the possession of goodB whioh came lawfully 
(as, for examplo, by a bailment) into the possession of a defendant 
whose possession has since become unlawful, or who has wrong- 
fully parted with the possession (formerly callod an action of 
detinue), the cause of action accrues at tho time when the posses- 
sion becomes unlawful (b). Thus, where title deeds are fraudu- 
lently taken by A, from tho rightful owner B., and deposited by 
A. with a third person 0., who has no knowledge that A. has no 
right to them, B., the rightful owner, has no right of notion 
against C. until domand hy B. and rofusal by C (0 give up the 
deodh; i.e., until there is a claim by 0. to hold them as against 
the owner (c). 

Where money is deposited with a porson L'or safo custody, ami 
not hy way of loan, a oauso of aotion does not ariso until demand 
to return tho money and rofusal (d). 

In tho ease of torts, if any right existing in tho parly damnified 
has been infringed, tho infringement is an injury, and the law will 
presume that some damage resulted from it ; “ ovory injury to a 
• right imports a damage in tho nature of it, though there he no 
pecuniary loss” (e). In such cases the cause ot action arises im- 
mediately, and the statute begins to run. Whoro, howovor, actual 
damage is necessary to complete the cause of aotion, iho statute 
begins to run when the damage has accrued (/) 


(#) Wilkinson v. Verity, L. R, 6 
0. P. 209; Huckster v. He la Tour, 2 
E. & B. 678. 

(y) Ante, p. 18. 

(a) Consolidated Co. v. Curtis, 
[1892] 1 ft. B. 495, 498. 

(a) Granger v. George, S B. & 0. 
149; 29 R. R. 198; Imperial Gas Co. 
v. London Gas Co., 10 Ex. 39; 
Biwards v. Clay, 28 Boav. 145, 

(i) Plant v. Oottenll, 6 H. & N, 
430; Clayton v. Le Hoy, [1911] 2 


K. B. 1031. 

(o) Spademan v. Foster, 11 ft. B, 
D. 99; Miller v. J Ml, [1891] 1 ft. B. 
468; London # Mid. Bank v. Mitchell, 
[1899] 2 Ch. 161, 106. 

(d) He Tidd, [1893] 3 Oh. 154. 

(«) Ashby v. White, 1 Sm. L. C. 
240, and notes thereto. 

(/) Badehouse v. Bonomi, 9 H. L. 
C, 503; Harley Main Co. v, Mitdull, 
11 App. Oas. 127. 
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In the ease of a tort, as in that of a contract, the gonoral rule is Chap. XIX. 
that where tliore lias onco boon a comploto oauso ol notion against 
tho dolondant tho statute bogins to run, and that subsequent cir- 
cumstances which would but J‘or tho prior wrongful act or default 
of the dolondant havo constituted a oause of action against him 
aro disregarded (g)\ but this applies only where the prior and 
subsequent wrongful acts aro those of tho same person (h). 

We have already referrod to the rule that, where a cause of Disabilities: 
action has arison and the poriod of limitation has begun to run, it 
will continuo to run notwithstanding the impossibility of bringing 
an action. The rule applies to eases in whioh, after the cause of 
action arises, tho party who would otherwise bo ontitled to sue 
falls under disability (i) . Bat, where the disability exists at the 
time when the right of aotion arises, the period of limitation does 
not begin to run until tho removal of the disability, when for the 
first timo there is a comploto oause of action. 

Under tho statute of 21 Jac. I. c. 16 (7c), timo does not bogm to of plakMs; 
run against a person entitled to suo who is, at tho timo tho oause 
of aotion aooruos, an infant, married woman, or lunatio, until the 
disability is removed. TTzidor that atatulo timo did not bogin to 
run against a person imprisoned or boyond tho sons until release 
or return; but those disabilities woro abolishod by the Mercantile 
Law Amendment Act, 1856 (Z). Those provisions do not prevent 
tlw parboil entitled to suo from bringing his aotion during the 
period of disability, if ho thinks fit to do so (m). 

A married woman was, by tho operation of this aooLion (»), maided 
enabled to suo for a debt within six yoars after she became dis- womo “' 
covert, though tbo cause of action aocrued more than six years 
before aotion (o). It has been said that tho effect of the Married 
Women’s Property Act, 1882 (p), which, onablos a married woman 
to sue and be sued in all respects as if she were a feme sole, is to 
do 'away with the saving in her favour [q ) . There is, however, no 


(?) Per Willes, J., Wilkinson v. 
Verity, L. B. 6 0. P. 209. 

(A) Miller v. Hell, [1891] 1 Q. B. 
168. 

(») Per Ld. Kenyon, O.J., Hoe d. 
Hut oma v. Jones, 4 T. B. 300, 310 j 2 
E. JR,, 300; llomfray v, Soioope, 13 
Q B. 609, 512; Ootierell v. Hutton , 
1 Taunt. 826; 11 B. E, 675. 

(A) S. 7. 


(7) 19 k 20 Viet o. 97, a. 10. 

(«t) Btntkont y. (frame, 3 Will. 
145. 

(») 21 Jao. 1, o. 16, s, 7. 

(o) Boarpellmi y. Atoheson , 7 Q. 
B, 864. 

(?) 46 k 46 Viot. o. 76, s. 1 (2). 
(?) Darby & Bos. p. 66; Lowe y. 
Fox, 15 Q. B. D. 667. 



THE MODEM LAW OF PERSONAL PROPERTY. 


37'l 


Defendant 
“beyond 
the aim” 


Chap. XIX, dircot dooigiou upon this point, and it is at any rato doubtful 
whether s. 7 has boon impliedly repoalsd so far as it roiates to 
married women (r) . 

In the oaso of defendants, by a statute ol Anno (s) it is onaolei 
that if any person, against whom there is any ono of tho oausos 
of notion mentioned in s. 3 oi 21 Jac. I. c. 16 (/), is at tho timo 
when the cause o£ action accrues beyond tho seas, tho parson 
entitled to bring the notion may do so within six years altor the 
person liable returns (it) from beyond tho seas. No part of the 
United Kingdom, nor the Islands of Man, G-uornsey, Jersey, 
Alderney, and Sark, nor any islands adjacent to any of thorn, 
being part of the dominions of His Majesty, are “beyond the 
seas ” for this purpose (%). These provisions are not affected by 
the fact that, a plaintiff oan now issuo a writ for service upon a 
defendant out of the jurisdiction (j/). 

It follows that if a defendant who is beyond the seas when the 
cause of action arises returns to England Cor a very short timo, 
and even without the plaintiff’s knowledge, timo begins to run 
against the plaintiff from tho timo of such return (s) . A foroignor 
who lias never boon in England is within tho oxoeption (rfl). 

formerly, if ono or moro of several joint debtors woro boyond 
the seas when tho causo of action aroso, timo did not begin to run 
in favour of any of them till the roturn or death of tho former (ft). 
But in this case it is now provided by tho MorcanliJo Law 'Amend- 
ment Act, 1856 (c), that a plaintiff Bhall not be entitled to any 
time within whioh to commence an aotion against one joint dobtor 
because the other is beyond the seas at the time when tho cause 
of action accrued. The person entitled to sue can commonce an 
action against the joint debtor who is not beyond the peas 
alone (&) ; and ha is not barred from suing the other upon his 
return, although ho may have recovered j udgment against the 1 joint 
debtor who was not beyond the seas (c). 


Joint debtors, 


(*■) See Mvsurus Bey v. Godbun, 
[1894] 2 Q, B. 332. 

(i) 4 Anns, o. 16, s. 19 (revised 
statutes, 4 he 3 Anne, o. 8). As to the 
meaning of “beyond the seas” with 
regard to India, Bee Ruohmboye v. 
Lullhoobhoy, 8 Moore, P. 0. 4. 

(t) Ante, p. 366. 

(a) As to how time runs if he dies 
beyond the seas, see Flood v. Patter- 
son, 29 Beav. 296. 


(®) 19 & 20 Viet, o, 97, s. 12. 

(y) Muslims Bey v. Gadhan, sup, 

(s) Gregory v. Eurrill, 5 B. & 0. 
341. 

(«) Lafond v. Ruddoole, IS C. B. 
813; Stnthorst v. Grenne, 3 Wile. 146. 

(3) Fannin v. Anderson , 7 Q. B. 
811; Towns v. Mead, 16 0, B. 123. 

(o) 19 he 20 Viot. o. 97, e. 11. 

(d) Wilson v. Balcarre s Go., [1893] 
1 Q. B. 422. 
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An ambassador accredited to tho sovereign cannot bo suad m Chap XIX. 
the Courts pi this country; and this immunity extends to suoh a V mrS 
roasonablo period alter be has presented his letters of reoall as is ambassador, 
necessary to enable him to wind-up his official business and pro- 
pane dor his return to his own country; and tho Statute of 
Limitations docs not run against his creditors during the whole 
ot euoh period (e). 

Where a person, under disability when the cause o£ aotion SuooetBiTo 
arises, bocomos p£eoted by a disability ol another nature beiore 11 ‘ 
the first disability ceases, time doee not begin to run until the 
determination of the second disability (f ) . 

If a person is under disability when the cause of aotion accrues Right of ^ 
to him, and so continues till Ms doath, his personal representa- p erflon dying 
lives have a right of aotion though tho period of limitation elapsed 
in his lifo. Thoro appears to be some doubt whether the personal 
representatives of suoh a person are bound by the statute, that is, 
whether time begins to run against them as from the death of the 
person whom tlioy represent (g ) . Probably, as it is only by an 
equitable construction of tho btatute that thoir right to maintain 
an action is preserved, so by tho samo equitable construction tho 
limitation of timo ought to be extended as againsL them. If this 
ho so, whore the person under disability dios, having appointed 
executors, time would begin to run against them from his doath, 
where ho dies intestate, there is a question whether timo would 
begin to run against his administrator from tho dato of his 
appointment or from tho death Qi). 

Tho effect of tho statute 21 Jao. I. o. 16, being to bar the Now promise 
remedy, not to extinguish the debt, a debtor may, by a new ^kaowledg-- 
promiao ,to pay, revivo his liability (i), even after the period of moot— part 
limitation has expirod (7c). Suoh promise may be express, or p 
implied from an acknowledgment of the dobt or payment of any 
principal or interost. Prior to Lord Tenterdon’s Act, a verbal 
promise or acknowledgment was sufficient; but that Act, after 


(e) Mumrus Bey v ffadban, sup. 

(/) Soo Musunts Bci/ v. ffadban, 
sup.; Darby & Bob. 61. 

(y) Sse tho opinions of Parke, B., 
and Bolfe, B., differing on this point, 
in Townsend v. Beacon, 3 Ex. 706. 

(h) Soo those questions discussed, 
Darby & Boa. 62. 


(«) Soo por Ld. Tontordon, C.J., 
in. Tanner V. Smart, 6 B. St 0. 606; 
30 It. E. 461; Pollouk on Oontraofc, 
686 . 

(U) lie Lana, 29 Q, B, D. 74. 
Seous, as to claims to reel estate. Sea 
M. L. R. P, 464 
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Chap. XIX. 

Aoknuwli , d(f" 
maul to lis 
in writing. 


Acknowledg- 
ment by join! 
debtor ; 


by oo- 
exeontor. 


Signature 
by agent. 


Payment by 
joint debtor. 


reciting that various questions htul orison iti notions founded oil 
simple contracts as to the proof anil nifool of aeknowliMlgiuonls 
and promises oil'croil in ovidonon for tho purpoao of taking cases 
out of tho oporation of tho statute, provides that an acknowledg- 
ment or promise, to bo suiiiciont lo lake a debt nul of tho 
operation of the statute, must bo in writing signed by tho party 
chargeable (7). 

It further provides that a written acknowledgment by one of 
several joint contractors, or executors or administrators of a con- 
tractor, shall noL deprive the ethers of tho benefit of tho 
statutes (7): and that a plaintiff may recover against tlioso of 
them who have given an acknowledgment or promise (1) . 

With regard to co-oxocutors of a contractor, it lias been deeidod 
that the effect of this section is only to prevent tho ono from being- 
made personally liable by an acknowledgment given by tho other; 
and that an acknowledgment by ono only, given in his ohamcLer 
of executor only, will bind tho testator’s porsonal estato (hi). 

Tho effect of any payment of principal or interest mado by any 
person is, however, prosorved (ft) . 

By tho Moroantilo Law Amendment Act, 185(1, a written 
acknowledgment, signod by a duly authorised agent, is mado 
sufficient (o). 

1 By the last-montionecl Act, it is provided that payment of any 
principal or interest by ono of sevoral co-dnblovs, co-contractors, 
or oxeoulovs or administrators of a contractor, shall not of it sol C 
deprive tho others of the bonotlt of tho Rtatutos (p). IT, however, 
tho payment is mado by ono co-debtor under such circumstances 
that the paymont was made by him as agent for, or at the request 
of, another eo-deblor, the liability of the latlor will ho lcopt 
alive (q). 

The effect of Lord Tenterden’s Act (r), which did not make any 
alteration in tho logoi construction to ho put upon promises or 


(J) 9 Goo, 4, q. 14, s. 1. Soo He (p) S 14. 80 s Watson v. IT’aorl- 
Jlolhnrjikead, 37 Ch. D. 657. men, 20 'Bq. 721. 

(m) Tie Macdonald, [1897] 2 Cli. (y) Tucker v. Tucker, [1894J 8 Ch. 
181. 429. 

(«) 9 Goo. 4, 0 . 14, s. 1. Seo lie (r) 9 Goo. 4, 0 . 14, s. 1, Soo, on 
Tlollmgshead, 37 Ch. D. 657. this Aei, the notes to Whitcomb v. 

( 0 ) 19 & 20 Viet. 0 . 97, a. 13. Whiting, 1 8 m, L. C. 679. 
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acknowledgments, but merely required a difforont inodo of Chap. XIX. 
proof (,<?), was Ihiib stated by Mollish, L.J . (!):— . 

1 Tli ore musL bo a proof of some writing signod by hinisolf, oitbor There must 
containing an express promise lo pay tbo debt, or being in forms ftom t>o— 
which an unconditional promise to pay it is necossarily to be implied, I 1 ) ex P rc9fl 
If, llioroforo, the writer, alihougb bo admits tbo oxistonoo of a debt, fa™Unow- 
rofnsos to pay it or reserves the matter for future consideration, or lodgment 
refors llio creditor to some third person for pnymont, or tbo like, this from which 
will not bo sufficient to prevent the operation of the statute. That P m ™ se 
boing tbo rule, there must be one of those throe tilings to take the case e 111 erle “' 
out of tbo statute. Either there must bo an acknowledgment of tho 
debt, from which a promise to pay is to be implied; or, secondly, thore 
must bo an unconditional promiso to pay the debt; or, thirdly, there 
must be a conditional promise to pay the dobt, and evidence that the 
condition has been performed.” 

An absoluto acknowledgment of tho debt is sufficient, because To -whom it 
an unconditional promiso to pay may bo inferrod from it (?{) . The 
acknowledgment tlioroforo “must bo to (lie creditor (x) or his 
agent, lo somoone who was entitled to roceivo paymont of the dobt, 
and lo whom you could proaumo a promiso to pay it” (?/). 

A part payment of principal, or a paymont of interest, may also Acknowledge 
take a cose out of the operation of tho statute', if from suob 
payment nn acknowledgment and a promiso lo pay tho rosidne 
can bo informl (a). This, as has been already pointod oul, is 
excoplod from tho provisions of s. 1 of Lord Tonlerdon’s Act (a). 

Parke, B., explains this as follows (b ): — 

"In order lo takoaoaso out of the Statu I o of Limitations by apart 
payment, it, must appear, iu the first placo, that the paymont was 
mado on account of a debt (c); secondly, it must appear that Iho pay- 


(?) Por Tindal, C.J., in llayion v. 
Williams, 7 Bing. 168; S3 R. R. 416. 

( t ) Re River Steamer Co., 6 Cli. 828. 
See Green v. Humphreys, 23 Ch. D. 
474; Mei/nhnfr v. Froehhah, 4 C. P, 
D. 63; Cm wen v. Milbwn, 42 Ch. I). 
424; Jiourdin v. Greenwood, 13 Eq. 
281 ; Quince)/ v. Sharpe, 1 Ex, D. 72 ; 
Danner v. Berndge, 18 Ch. D. 273; 
LangrUh v. Watts, [1903] 1 K. B. 
636. Tho cases as to promiso or 
acknowledgment arc collected in 
Darby & Bos. pp. 69—91. 

(«) Tanner v, Smart, 6 B. & C. 60S; 
80 R. R. 481; Sheet v. Lindsay, 2 Ex. 
D. 314; Cooper v. Kenclall, [1909] 1 


K. B. 105. Notes to Whitcomb v. 
Whiting, 1 Sm. L. O. 679. 

(®) Fullei v. Redman, 28 Beav. 
618; Hoodie y. Bannister, 4 Drew. 
439. 

(y) Per Ld. Ilerscholl, Stamford 
Ranh v. Smith, [1892] 1 Q. B. 769; 
Re Beacon, [1912] 1 Oh. 196. 

(z) Tanner v. Smart, 6 B. & O. 
603; SO R. R. 461. Notes to Whit- 
comb v. Whiting, sup. 

(a) Ante, p. 375. 

(5) Tippets v. Beane, 1 O. M. Sc 
R. 253 ; 40 R. R. 549. 

(a) This may be implied from oir- 
cnmstances; Burn v, Boulton, 2 0, B. 
476; Evans v. Davies, 4 A. & E. 840. 
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Chap. HTY. monl was mado on account of the dobt for which (ho action is brought. 

— But the case must go farther, for if is uuuossary, in Lho I bird puira, 

to show (hat lho payment was nuuln ns part pnymmit of a greater 
debt, booauso the principle upon which a part payment hikes lho ease 
out of tho slatulo is that it admits a groalor dobt to bo due at (ho time 
of payniouf. Unless it amounts to an admission (hat more is due, it 
cannot operate as an admission of any still oxisting dobt.” 


Payment to 
or by agouta. 


What is a 
payment. 


Appropriation 
of payments. 


The payment must bo mado to the eroditor or to an ago at. of 
tho orodiLor (d), and for this purpose tho cestui qua (rust is agent 
for the trustoo (c) ; it may bo mado by the agent of tho dobtor(/) ; 
and a payment by the debtor to a third porson may bo suflioienh 
if made at the creditor's request, express or implied, in part pay- 
ment of tho dobt (g) . 

The paymont need not actually bo made in inonoy (h); accept- 
ance of goods in part paymont or any arrangement which has the 
efl'eot of partially discharging the debtor is sufficient (i). 

If tho paymont was made by a ckoquo or bill of exchange, the 
new promiso to pay Is considered to havo boon made whon tho bill 
or ohequo was given, and not whon it was paid (/c) . 

Whore there am two or moro debts owing by tho debtor (o tho 
samo eroditor and some arc barrod by tho statu to and some not, 
the eroditor can appropriate to tho barred dobls n gonoral payment, 
not appropriated by tho debtor, yot such payment will not rovivo 
the barrod debts (l). But the appropriation by the creditor of a 
general paymont to tho dobt which is not statute barrod will talco 
that dobt. out of tho statute (m). Tho law as to tho appropriation. 


The payment must havo been, made on 
aooount and not as payment in Ml; 
Bun i v. Boulton, step. 

(d) Evans v, Davies, 4 A. St E. 
840; Dart v. Stephens, G Q. B. 937; 
Stamford Bank v. Smith, [1892] 1 Q,. 
B. 70S. 

(a) Megginson v. Harper, 2 Or. & 
M. 322 ; 80 R. R. 784, 

(/) Jones v. Hughes, 6 Ex. 104; 
Newbould v. Smith, 38 Ch. D. 127; 
Thorne v. Heard, [1896] A. C. 496. 
Payment by a devisee tor lilo of in- 
terest or principal on a simple oon- 
traat debt of the testator keeps alive 
the oreditor’s right to obtain payment 
out of all the real estate of the testator 
as against the remaindermen: Be 
Chant, [1906] 2 Oh. 225. 


(jf) Worthington v. Grimsdiloh, 7 
Q, B. 479. 

(A) Soe lie Diaon, 1 1000] 2 Ch. 
661. 

(*) As to acceptance of goods, 
Hooper v. Stephens, 4 A. & E. 71; 
43 R. R. 806; Hart v. Nash, 2 O. M, 
St R. 837; 41 R. R. 782. As to other 
instances, see Moore v. Strong, 1 B. 
N. O. 441; Pearoe v. Selby, 6 Jur. 
896; Badger v. Aroh, 10 Ex. 333; 
Maher v. Maher, L. R. 2 Ex. 163; 
Buroholl v. Hawes , 62 L. J. Ch. 463. 

(k) Marreoo v. Richardson, [1908] 
2 K. B. 684. 

(0 Mills v. Fouike s, 6 B. N. C. 466; 
50 R. R. 750. 

(«») Nash v. Hodgson, 6 Do O. hi. 
& G. 474. 



STATUTES OP LIMITATION. 


379 


of any payment to a particular clobL or item is that tiio debtor may, Chap. XIX. 
in the first instanco, appropriate(w) the paymout— solvilurinmodo ' 

solvents ; if bo omits to do so, the creditor may make the appro- 
priation — recipitw in modo recipients ; but if noithor make any 
appropriation, tho law appropriates the payment to the debt which 
is not barred ( o ) , 

Where thero has been an acknowledgment, or part payment, or 
payment of interest, the statute begins to run from the last 
acknowledgment or payment. 


Specialty Debts— Penalties— Judgment Debts— Legacies — 

Personal Estate of Intestates. 

It was enacted by the Civil Procedure Aot, 1833 (p), that Specialty 
actions for debt for rent upon an indenture of demise (q), and so'yeim. 
actions of covenant or debt upon any bond or other specialty, must 
be eommenced within twenty years after the oause of action; or, 
in the caso of a porson who is under disability (i.c., an infant, a 
married woman (r), or a person non compos) at tho time when the 
cause of notion accrues, within twenty years from such disability 
ceasing (s) . Being in prison was not a disability under this 
statute, and U 10 disability mentioned in it of being beyond tho seas 
was done away with by tho Mercantile Law Amendment Aot (t). 

The result is that at tho present day tho rules as to disabilities are 
tho same in tho case of specialty as in that of simple contract 
dobts (m) . 

A statutory liability, to pay monoy is a specialty debt within statutory 
tho meaning of tho Aot of 1833, as, for example, the liability to p^money 
pay calls inourred by a member of a company under tho Companies 
Clauses Act, 1845 (x) ; and the liability of a company to pay interest 


(n) This may bo proved by his de- 
clarations oither boforo or alter pay- 
ment or by other circumstances: 
Waters v. Tompkins, 2 0. M. & E. 
723; 41 E. E. 327; Walker v. Sutler, 
6 E. & B. 508; Cleave v. Jones, 6 Ex. 
673. 

(o) SeB Clayton's Case, I Mor, 885; 
15 E. E. 161; and Tudor’s L. C., 
Merc. Law, 1. See Friend v. Young, 
[1897J 2 Oh. 421; Smith v. Betty, 
[1908] 2 K. B. 817. 

(p) 3 & 4 Will, i, a. 42, s. 8. 


(?) M. L, E, P. 460. 

(r) As to the effect of the provisions 
of the Mamed Women’s Property 
Act, 1882, ante, p. 373 

(s) 3 & 4 Will. 4, o. 42, s. 4. 

(t) 19 & 20 Viet. o. 97, s. 10, ante, 
p. 378. 

(«) Soo ante, p. 873, as to die- 
abilities, 

(*) 8 & 9 Viet. o. 16. Cork and 
Sanion Sail. Co. v. Goode, 18 0. B. 
826. See Jones v. Pope, 1 Wms. 
Saund. 37. 
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upon dobculuros under s. 'X! ol Iho OompuiuiH (Hiiuhos Ant, 
18(53 (?/), Moneys payablo by it mein . 'hit of a company unilor the 
Companies Act, 1908, to tho rompumy, or on the lunding-up of 
tlio company, are spooially debts,/ independently of t ho gnnornl 
lms , by tho oxpross provisions oj l that Aot (-) . 

All actions lor ponaltios, dunnages, or sums of money given to 
tho party grieved, by any skntuto, must be brought within two 
years from tho oauso of aojyfon («). 

Tho instant from why-ili timo begins to run undor tlio statuto is 
that at which the “ oarise ol action ” arises. Thus, in tlio oaso ol 
a eovenant, timo begjms to run from breach o C the, oovonant(b) ; and 
nliero thore are sxiocossive bronchos, o fresh cause ol action arises 
on each broaphi, so that the statute may bar tho remedy on the 
earlier tka'ugh not on the lator breaohos(c) ; and whoro tho breach 
is continmoua, a frosh oauso of action continuously arises so long as 
tliB/Droacli continuos(d). Thus a oovonant for title ih oontinuously 
Jufokon so long as an adverse Lillo exists in anolhor porsou (V), 

If there has beon any acknowladgmont by writing signod by tho 
party liablo(/) or bis agent, or by payment on account of principal 
or intorosl, tho persou entitled may auo within twenty years after 
such aoknowlodgmont; or, if tho person ontitleil is unclnr disability 
at the timo of such aoknowlodgmont, or the pnrly making mioh 
aoknowlodgmont is at tho timo beyond tlio sous, tlio person 
entitled may sue within twenty years alter tlio ceasing of tlio dis- 
ability pr tho roturn of the. party from beyond tho hohb (<?). 

An acknowledgment undor this section is difforont in its nature 
from ail acknowledgment sufficient under the Staluto ol Jamos. 
In tho lattor case tho acknowledgment oparalos, as wo havo 
seen (h). as a now promise to pay, of tho same nature ns the 
original contract; in the former oaso it lias no such clfoct, for a 
promise not by specialty cannot operate as a ronowal of a oon- 


Uj) 26 & 27 Viet, o 118. Re Oom- 
wall Mmeralt Rati. Co., [1897] 2 Oh, 
74. 

(a) 8 Edw. 7, o. 69, ss. 14, 125. 
See ante, p. 304. 

(a) 3 & 4 Will. 4, c. 42, a. 3. See 
Thomson v. Clanmorris, [1900] 1 Oh. 
718. 

(4) Tuokey v. Hawkins, 4 C. B. 

655. 

(c) Amott v. Holden, 18 Q, B. 593. 


(d) Maddook v. Mallet, 12 Ir. O. 
L. R. 173, 192. 

(o) Kinydon v. Rattle, IK. & S. 
355; 4 id. 63; 14 R. R, 462; 16 id. 
379; Spoor v. Green, L, R. 9 Ex. 99, 
117. 

(/) Read v. Puce, [1909J U.B. 
724. 

iff) 3 & 4 Will. 4, o. 42, a. 6. 

(A) Ante. p. 376. 
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tract by specialty, but the acknowledgment merely opacatee bo Chap. XIX. 
as to give lurthor time during which the aoliop. on the specialty 
may be brought. It follows that it is not necessary that the 
acknowledgment should be made to the person entitled to pay- 
ment or to his agont (i) . 

The Real Proporty Limitation Act, 1874 Qc), provides that pro- Beal Property 
oeedings to recover any money seourod by a “ mortgage, judgment 
or lien, or otherwise charged upon or payable out of any land or 
rent, at law or in equity, or any legacy,” must be brought within 
twelve yoars next after a present right to reoeivo tho same (I) has 
aoorued to some person capable of giving a discharge or release for 
the same; “ unless in the meantime (m) some part of the principal 
money, or some interest thereon, shall have boon paid ” or some 
acknowledgment in writing shall have boon given, in whioh oaso 
the action must be brought within twolve years after the last 
payment or acknowledgment. 

Tho oft cot of this Act is to bar the povsonal remedy upon the Effect on 
covenant in a mortgago deed, or upon a collateral bond of the Sonant, 
mortgagor, or upon tho aovonant to pay a rontohargo, as woll as 
the remedy against tho land, and in such oases to cut down to 
Iwclvo years the poriod ollowod by s. 3 of the Act oC 1833; but 
it does not enlarge tho poriod of six years within whioh an aolion 
to recover («) a simple contract dobt must be brought oven if 
the debt is also charged upon land (a). 

Tho liability of a surety who has entered into a joint covenant Surety, 
with tho mortgagor is within this Act; and payment of interest 
by tho mortgagor prevents tho statute running in favour of tho 
surety (p) . The provisions of s. 14(g) of tho Mercantile Law Joint debtors. 
Amendment Act, 1856, do not apply to this Aot(p). 

A collateral bond given by a surety is not, however, within this Collateral 
Act, and the period of limitation is twenty years under the Act s™^ y by 
of 1833 (r). 


(t) Hoodie v. Bannister, 4 Drew. 

m. 

(ft) 87 & 88 Viot. o, 67, s. 8. 3eo, 
genorally, on this section, M. L. E. P. 
458. 

(7) Hornsey v Monarch 800 . , 24 
Q B.D. 1. 

(m) lie Olifden, [1900J 1 Ch. 774. 
(«) Sutton r. Sutton, 22 Oh. D. 


611; Feu inside v. Fling, id. 579; Shaw 
y. Crompton , [1910] 2 K. B. 370. 
Ante, p. 366. 

( 0 ) Barnes v. Blenton, [1898] 1 Q. 
B. 885. 

(p) Be Frisby, 43 Oh D. 106. 

((!') Ante, p. 376. 

(r) Re Rowers, 30 Ch. D. 291. 
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Chap. XIX, 

Payment, by 
whom. 


Juiljrmouts. 


Logiwiea. 


t'ovHOual 
Mints of 
into^tnts. 


The payment of principal or inlorost must bo mado by a porson 
who is bound to pay, ©ilkor as botwoon himself and llio person 
ontitlod to rocoivo paymont or as boLwoon himsoli and the porson 
liable to pay (s) . Paymont o£ interest by an assignee (i) or 
tenant lor Liilo (u) oi tho equity oi rodomption, yrfioro thero is a 
mortgage, is suflioiont to provont tho remedy upon tho covonant 
being barred. 

The “ judgment ” montioned in this Aot is not rostrioted to 
judgments which operate as charges upon land, but refers to 
judgments generally (a). 

An action to recover a legacy, payable out of personal ostate, 
from an exocutor is within thiB onaotmont (?/), unless tbo legaoy 
is vested in tho exocutor upon an express trust (a); a mere con- 
structive trust will not prevent the statute Crom being a, bar (a). 
By the Boal Property Limitation Aot, 1833, no arrears of interest 
in respect o T a legacy can ho recovered after Bix years or an acknow- 
ledgment in writing (a); but arrears oi an annuity, bequeathed 
payable out ,o£ personal estate, aro not arrears of " interest ” in 
rrspoct of a legaoy (b). 

An action to rcoovor tho personal estato, or a share thereof, of 
an intestate, possessed hy tho personal roprosontativo, must bo 
brought wiLhin twenty years aitor a present right to rocoivo tho 
same has accrued to a porson capable of giving a disohnrga or 
release for the Same (c), or after somo part of tho estato or share, 
or interest in respect thereof, has boon aocounlod for or paid, or a 
written acknowledgment has been given (d). A claim in rospeot 
of assets not received by the personal representative until within 
twenty years before action is not barred, though the olaim in 
respect of all assets received by him before that timo is barred (a); 
and part payment out of assets received within twonty years will 


(«) St OUfden, [1000] 1 Oh. 774; 
Bradshaw v. Widdringtcn, [1902] 2 
Ch, 430. 

(t) Forsyth v. Bristowe, 8 Ex. 722 
(«) Bibb v. Warner, [1893] 2 Oil. 
429. 

(a) Jay v. Johnstone, [1893] 1 Q. 
E 189; llebhlathwaite v. Peever, 
[1892] 10 B. 124. 

(y) 37 & 38 ‘Viofc. o. 57, s. 8. 


(a) Evans v. Moore, [1891] 3 Ch. 
119; Be Parker, [1892] 2 Ch. 491; 
So Maeltay, [1908] 1 Oh. 25. 

(a) 3 k 4 Will 4, c. 27, s. 42. 

(S) Bo Ashwell, Joh. 112. Soe Be 
Banneimm, 21 Ch. D. 105. 

(o) Bo Parcloe, [1906] 3 Ch. 265; 
2 id. 340. 

(d) 28 & 24 Viot o. 38, a 18. 

(p) Sly v. Blake, 29 Ch. D. 964. 
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not operate ,as an acknowledgment of the right to assets received Chap, XIX. 

more than twenty years hofore (/) . 

The acknowledgment in writing in tire cases within the Bool Ackuawledg. 
Proporty Limitation Act, 1874 ( g ), and the Law of Property ^dting. 
Amendment Act, 1860 ( h ), most ho signed by tko person liable 
or his agent, and must be givon to the person entitled or his agent, 

Tho rules as to whothor payments of principal or interest Partpay- 
amount to an acknowledgment that more is due within the moan- ment ‘ 
ing of the Statute of Jam 66 apply to cases falling under 
3 & 4 Will. IV. c. 42, 23 & 24 Viet. o. 38, and 37 & 38 Viet, 
o. 57, s. 8 («). 


Actions in Equity. 

The Acts of 21 Jao. I. o. 16, and 3 & 4 Will. IV. c. 42, did 
not in terms apply to suits in equity; but these statutes 

“ must bo taken virtually to include Courts o£ Equity; for when the 
legislature by statute limited the proceedings at law in certain cases, 
and providoa no express limitations for proceedings in Equity, it 
must bo takon to havo contemplated that Equity followed the law: 
and therefore it must he takon lo liavo virtually enaoled in tho same 
oases a limitation for Courts of Equity also” (fe), 

It follows that where thero is both an equitable and a legal 
remedy, Courts oxoraising equitable jurisdiction ore bound to the 
exact periods named in the statutes (V) and to give effoct to all 
tho exceptions jn tho statute as to disabilities, part payment and 
acknowledgments (m). 

On tho othor hand, where the claim is not founded on a legal 
right, but is purely equitable and the remedy is equitable only, 
the Court is not in any sense bound by the provisions of the 
statutes. Thus, as a general rule, time does not run between 
trustee and cestui que trust whore the trust is express (n), i.c., 


(f) Sly V. males, 29 Oh. D, 984. 
(y) 37 & 38 Viot. c. 57, s. 8. 

(h) 28 & 24 Viot. o 38, a. 13. 

(i) Ante, p. 377, 

(7c) Per Lord Redesdalo, Ilovenden 
v. Annesley, 2 Soh. & Lof. 831; 9 E. 
K. 119. See por Ld. Ooloridgo, O.J., 
Gibbs v. Guild, 9 Q. B. D. 64; per 
Jeesel, M.B., He Greaves, 18 Oh. t). 
551; He Eastings, 36 Oh. D. 94; Knots 


v. Gye, L. B. 5 E. L. 656; Bulli Co. 
v. Osborne, [1899] A. 0. 851; Be 
Robinson, [1911] 1 Oh. 602. 

(1) See per Jessel, M.R., Be 
Orettves, sup. 

(to) White v. Ewer, 2 Vent. 340. 

(«) The then existing law was re- 
enacted by the Judicature Act, 1873 
(36 & 37 Viet. o. 66), s. 26 (2). 
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Chap. XIX. 


Debts of mar 
riod woman 
in rospeol of 
sopnrate 
estate. 


Agent in 
fiduciary 
oapacity. 


Trustee Act, 
1888. 


a truHt which has bean expressed by writing or word oi’ mouth (jo), 
or lias arisen because a person has assumed to act as trusted (p), 
or which tlio parties intended to create (q), as distinguished Irom 
n resulting, implied, or construotivo tniat, i.c., one arising from 
tho acts of the parties or by operation of law(r). 

Before tho Married Women’s Property Act, 1882, whon a 
married woman had contracted in rebpoet of her separato oatate, 
tho proceedings in Equity to obtain payment out of kor separate 
estate were held to bo barred by analogy to tho Slatuto of 
Limitations (s). 

Where an agent is sued on the ground of his being in a fiduciary 
oapacity, the statute has no application unless tho olaim bo for an 
acoount(i); and where tho duty of persouB is to receive property 
and hold it for another, or to keep it until it is called for, or to- 
use it for a particular purpose, they cannot dischargo thcmsolves 
from that trust by appealing to tho lapse of timo (m) . 

The law as to trustees has been partially altered by tho Trustee 
Act, 1888 (*), which by s. 8 provides that: — 

1. In any action or other proceeding against a trustee or any 
porson damning through him, except whoro tho claim is founded 
upon any fraud or fraudulent broach of trust to which Iho I run loo 
was parly or privy (if), or is to recover trust property or the 
proceeds thereof still rotainod (y ) by the trustee, or previously 
roooived by the trustee and converted to Ms use (;), iho following 
provisions shall apply:— 

(a) All rights and privileges conferred by any Statute of 
Limitations shall be enjoyod in (ho like mannor and 
to tho like extent as tlioy woidd have boon onjoyod in 
such action or other proceeding if tho Irustoo or 


(o) Burdiok v. Garriak, 6 Oh. 288 ; 
Be Bell, 31 Oh, D. 462. 

(j?) Soar v. Ashwcll, [1893] 2 Q. B. 

890 

(<?) BochefouoaM v. Boustead, 
[1897] 1 Cii. 196, 208. 

(r) TownsKend v. Townshend, 1 
Bio. Oh. 560 ; par Grant, M.E., Beak- 
ford v. Wade, 17 Yes. 97; 11 B, E. 
20; Jlovenden v. Annesley, 2 Sch. 4c 
Lef, 683 ; 9 B. B. 119; Patrioh v. 
Simpson, 21 Q, B. D. 128. Of M. L. 
B. P. 456. 

(a) Hallett v. Hastings, 36 Oh. D. 

94. 

^ ({) Friend v. Young, [1897] 2 Oh. 


421, 430; North Amcrioan Co. v. 
W atkms, [1901] 1 Oil. 212; 2 id. 233. 

(«) Burdiok v. Garriok, 5 Ch. 210, 
243, per Ld. Ilatherley, O., and 
Giflard, L.J.; Banner v. Bar ridge, 18 
Ch. D, 264; Byell v. Kennedy, 14 
App. Cas. 437, 464, 467, 463; and per 
Lindley, L.J., Be Sim ye, [1892] 1 
Oh. 166; Soar v. Ashwdl, [1898] 2 
Q. B. 390; North Amenoan Co. v. 
Watkins, sup. 

(*) 61 & 52 Yiot. o. 59 

(y) Thorne v. Heard, [1895] A. C. 
495. 

(z) Be Gurney, [1893] 1 Oh. 690; 
Be Tumms, [1902] 1 Oh. 176. 
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person olaiming through him had not boon a trustee Chap. XIX. 

or person olaiming through him. 

(b) If the notion or othor proceeding is brought to reoovor 
monoy or othor property, and is ono to which no 
existing Statute of Limitations applies, tho trustoo or 
person olaiming through him shall bo ontitlod to 
the honoiit of and be at liborty to pload tho lapse of 
time as a bar to such aotion or othor procoeding in 
tho like mannor and to tho like extent as if tho 
claim had been against him in an aetion of debt for 
money had and reoeived, but so nevertheless that the 
statute shall run against a married woman antitied 
in possession for her separate use, whether with or 
•without a restraint upon anticipation, but shall not 
begin to run against any beneficiary unless and until 
the interest of such beneficiary shall be an interest 
in possession. 

2. No boneficiary as against whom there would be a good 
defeuoe by virtue of this section, shall dorivo any greater or other 
bonofit from a judgment or order obtained by another beneficiary 
than ho could have obtained if he had brought such action or 
othor proceoding and this section had been pleadod. 

3 . This soolion shall not deprive any executor or administrator 
of any right or defence to which ho is entillod under any existing 
Statute of Limitations. 

“ Trustoo ” in this Act inoludos an oxccutor or administrator 
and a trustee whoso trust arises by construction or implication of 
law, as well as an express trustoo (a). 

• An aotion by a nowly appointed trustee against a former trustoo 
to compel him to mako good losses arising from improper invest- 
ments mado moro than six years before aetion (5); an action by a 
person entitled to a share of residuary personal estate against the 
trustees of tho will for breach of trust whereby the residue was 
diminished, brought moro than six years after his interest had 
fallen into possession(c) ; an action by a person entitlod to residuary 
personal estate, brought more than six years after he came of age, 
against the trustees for administration, where the whole estate had 
been expended on the infant during his minority (d ) ; and an action 
by cestui que trust against trustees to compel them to make good 
tho loss arising from breach of trust in investing upon insufficient 
security (e), or neglecting to invest (f), are barred by the above 
provisions. 


(а) S. 1 (8). w Fa 9 B > [1893] 1 Ch. 304. 

(б) Re Bowden, 46 Oli. D. 444. (a) Re Somerset, [1894] 1 Ch. 281. 

(a) Me Swain, [1861] 3 Oh, 233. (f) Be Bomlaine, [1909] 2 Oh. 382. 

25 


G.P.P. 
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Proud. 


Directors of a company arc trustees in respect oi! moneys of tlio 
company which have come to then 1 hands, or aro undor their con- 
trol, and can claim llio protection of the above Act in proceedings 
against them for misapplication of such moneys (g) . 

Where a oliose in action is vested in trustees on trusts and 
thoir right to sue at law is borrod by statute, if tho cestuis que 
trust aro moroly entitled to tho benefit of an action by the trustees, 
their remedy is barred also; but, if they havo an independent 
romedy in. equity against tho debtor, the question whothor tho 
statutes apply depends upon whether the romody of the cestuis 
que trust against tho debtor is analogous to a legal remedy. If it 
is, tho statutes apply; otherwise they do not apply. The only 
case in which tho beneficiaries havo suoh an independent remody 
is where the debtor is a party to the trust, or is privy to a breach 
of trust; as, for example, whore a settlor covenants ten pay money 
to trustees for the purposes of tho settlement ( h ), or where trust 
moneys are improperly advanced to a person who knows that his 
taking them is a broach of trust (i), or where the debtor knows 
that tho debt is trust property and doals with it in suoh a manner 
as to prevont the cestuis que trust from receiving it (Jc). 

In cases of fraud, if no limitation of time is prescribed by 
statute, “ a Court of Equity will nover lay down as a general pro- 
position, that though the fact that imposition has beon praotisod 
be established, the party is too late. The true operation of length 
of time is by way of evidence ” (l). 

If tho case falls within the statuto, time will not begin to run 
against a person seeking to upset the transaction in equity on the 
ground of fraud or undue influence, until he discovers, or might 
with reasonable oare have 'discovered, the fraud(m), or is freed from 
tho influence («) . In the case of partners, however, the ono is 


(ff) lie Lands Allotment Go., [1894] 
1 Ch. CIO; lie Sharpe, [1892] 1 Ch. 
164. 

(A) Bmrowes r. Gore, 6 H. L. 0. 
907. 

(t) Ernest v. Croysdill, 2 Do G. F. 
& J. 175. 

(Je) Par Ld. Wonsleydale, 6 II. L. 
C. 367. 

(?) Morse v. ’Royal, 12 Ves. 874; 8 
R. R. 838; Aylmrd y. Kearney, 2 
Ball & E. 468. 


(»») Bienne) hassett v. Lay, 2 Ball & 
B. 118; Charter y. Trevelyan, 11 Cl. 
Sc F. 714; 65 R. R. 805; Whalley y. 
Whatley, S BH. 2; Blair y. Bromley, 
6 Ha, 642; 2 Ph. 354; Rtowne 
MoOUntock, L. R. 6 II. L. 466; <7 ibis 
y. Guild, 9 Q,. B. D. 69. As to the 
e&eot of the Trustee Aot, 1888, see 
Moore y. Knight, [1801] 1 Ch. 547. 

(») Aylward y. Kearney, sup.; 
Wright y. V anierplank, 2 K. & J. 1 ; 
Austin y. Chambers, 6 Cl, & P, 1; 49 
R. R. 1; Molony y. L'Eurange, Beat. 
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entitled to roly on tho good faith of Hie other, and concealed fraud Chap, XIX. 
by the one will pi event tho operation of tho Blaluto allliough tho 
other might have discovered it if ho had need duo caution (o') . 

Whoro fraud is alleged m order to take the case out of tho 
Slatutos of Limitation, it is not sufficient to prove that tho 
wrongful act was unknown to the injured person, or to show 
that proporty has been wrongfully enjoyed whilo tho true owner 
is ignorant of Ins rights (p ) ; thore must he abuse of a confidential 
position (q), or fraud (r ) ; and the fraud must bo that of, or m 
6omo way imputable to, the porson who invokes tho aid of tho 
statute (s). 

Lapse of time is always considered of importanco in equity, 
and rolief may be rofusod on tho ground of laches (i), either in in equity, 
eases of fraud where tho timo proscribed by the statute has not 
elapsod ednee the discovery of the fraud (u), or where tho statutes 
do not apply (a:). For, if a person having knowledge of his 
rights sits still and permits other persons to acquire interests and 
consider Lhomsolvcs as owners of the proporty, every presump- 
tion will bo made against him (y). And stalonoss of demand, 
as distinguished from tho Slatuto of Limitations and analogy to 
it, maj furnish a dofonco in oquily to an oquitablo demand ( 2 ) . 

“ Even whoro there is an express trust, lapso of limo, oouplod 
with other circumstances which render it unjust to give tho 
plaintiff rolief against tho defendant, will induce tho CourL to 
refuse tho relief, allliough no Statute of Limitations might bar 
his claim" (a). 

It should bo observed that, in the common caso of trust monoys 'Trust monoys 
being improporly advanced to a tonant for life, being the porson j.™ t ] y e tecant 


406 J Olanncarde v. Uennmg, 80 Boav. 
176. 

(o) Bctjemann v, Beljematm, [1896] 
2 Oil. 474. 

(p) Bean v. Thwatte, 21 Boav. 
621; Petie v. Potto, 1 Drew. 397. See 
M. L. E. P. 448, note ( g ). 

(q) j&olfa v. Gtcgoty, 84 L J. Oil. 
274; Alien v. Gregory, 2 Ed. 280; 
Gresley v, Mousing, 1 GiG. 460. 

(r) Bulk Go. v. Oslotne, [1899] A. 
C. 351. 

(s) Thorne y. lleatd, [1896] A. 0. 
495; Me McCollum, [1901] 1 Ch. 143. 

(<) M. L. E. P. 4G2. 


(«) Sibboring v. Baloanas, 3 Do 
G. & Sm. 735. 

(at) Hat cow t v. IP lute, 28 Beav. 
303, Thomson v. Eastwood, 2 App. 
Gas. 215. 

(y) Por Aidon, M.E., Picketing v. 
Stamford, 2 V 03 . jun. 280; Erlang or 
v. New Sombrero Co., 8 App, Oas. 
1218, 1279; Eorhefotioauld y. Bonstead, 
[1897] 1 Ch. 196, 210. 

(s) Por Lindlcy, L.J., Be Sharpe, 
[1892] 1 Ch. 168; Brooks y. Muckle- 
ston, [1909 | 2 Oh 519. 

(a) Rochefoucauld v. Bonstead, 
[1897] 1 Ch. 19G, 212. 


25 (2) 
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who ought to receive the income arising from thorn, timo cannot 
run in his favour during his lifetime (6), for the transaction 
amounts to constructive paymont of intorest by him. 

■The nest question for consideration is how far tho oroation of 
a trust for paymont of dobts affects the operation of the statutes 
as regards existing debts. A truBt created by will for payment of 
tho testator’s debts out of his real estate does not revive a debt 
barred by statute in tho tostator’s lifetime (c); and, according to 
the maxim “ oxpreseio corum quae tacile insunt nihil operatur ” (af), 
a trust created by will for payment of the testator’s debts out of 
his personal estate does not exclude the operation of tho statute, 
for tho executors aro by law trustees for the creditors and the will 
does not alter their legal liability (e) . 

Judgment in an action for administration on behalf of croditorB 
generally, would seem to stop the operation of the statute; but 
the mere commencement or pendency of the action has not this 
effect (/) . 


(1) Mills t . Barthwiai, 11 Jar. N. S. 
668; 13 W. R. 707. 

(c) Burke v. Jones, 2 V. & B. 276; 
13 R. R. 83; O’Connor v. Haslam, 6 
H. L. C. 178. 

(d) Elph. N. A 0. Interp. 85. 


(a) Scott v. Jones, 4 Cl. A E. 382; 
42 R, R. 29. A a to debts charged 
upon land, see M. L. R. P. 468. 

(/) Be Greaves, 18 Oil. D. 65], per 
Jeseel, M.R., explaining SUrndale v. 
Hankinson, 1 Sim. 398; 27 R. R. 210. 



389 


CHAPTER XX. 


DEVOLUTION OF PROPERTY ON DEATH. 


The power of making a will or toslamont (a) of personal pro- chap. XX. 
perty seems to have oxistod from a vory early time (b). In the ^ ^ 

city of London, the province of York, and tho principality of of moling?* 
Wales, there were formerly customs which restricted the testa- 
mentary power of a man who left a wife or okildron; but those 
customs have long since been abolished by statute (c) . 

At common law a will might be “nuncupative,” i.e., by word Nuncupative 
of mouth without writing; but by tho StatuLc of Frauds {d) 
nuncupative wills of porsonal property exceeding in value 301., 
though not absolutely abolished, woro subjected lo such restric- 
tions and requirements that they foil into disuse. 

Tho Statute of Frauds (e) roquirod wills of lands lo bo in statuto of 
writing signed by the dovisor or by some other person in his 
presence and by his exprass directions, and to bo attosLod and 
subscribed in tho presoneo of the dovisor by threo or four orodiblo 
witnesses; but it did not require wills of personalty to bo signed 
or attested at all (/) ; and so the law remained until the year 


1837, when the Wills Act (g) provided that a will (which is 'Wills Act, 

defined so as to inoludo a codioil (h)) “ shall be signed at tho 

foot or end thereof by the testator or by some other person in monte; 


his presenco and by his direction, and suoh signature shall be signature ; 
made or acknowledged by the testator in tbe presence of two 


(a) See M. L. R. P. Oh. 19. 

(J) See 2 Bl. 491 et seq., and els to 
wills of land, see M. L. R. P. Ch. 19. 

(o) As to froemen of the City of 
London by 11 Geo. 1, o. 18, s. II ; as 
to York, 4 & 6 W. & M. o. 2; 2 & 3 
Anne, o. 5; as to Wales, 7 & 8 W. 3, 
o. 38. See the question whether tho 
custom evor prevailed oven all England 
discussed in Williams, Exeoutors, 2. 
And as to the custom of London, see 


Com. Dig. Guardian (G. 2); 2 Salk. 
426 j Hall v. Hall, 2 Vein. 277, G12, 
686 j Kenny on Mail. Women, 66. 

(d) 29 Oar. 2, o. 3, s. 19. See 4 
Anne, o. 16, s. 14. 

(e) 29 Car. 2, e. 3, s. S. 

( j ) See cases cited in L-.mbenj v. 
Mason, Com. Rop. 451. 

(?) 7 Will. 4 & 1 Yiot. o. 26, s. 9. 
(A) 11. s. 1. As to codioils, see 
M. L. R. P. 413. 
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Chap. 3tX, oi' more witnesses present, at, tho same timo, anil such witnesses 
shall attest and shall subscribe the will in the prosonco ol the 
testator ” (i). 


“Foot or 
ond." 


Subscription 
"by witnesses. 


Alterations. 


What may be 
bequeathed. 


The Wills Act Amendment Act, 1852 (?c), in order to explain 
what is meant by signature 11 at the loot or ond therool 11 provides 
that tho signature is sufficient if it is “ so placed at or aftor, or} 
following, or under, or beside, or opposito to the end of the will, 
that it shall bo apparent on tho faoo of tho will that tho testator 
intended to give effect by such his signature to tiro writing signed 
as his will” (Z); tho Act goes on to enumerate many cases of such 
signatures whioh are to bo sufficient (m). No signaturo, however, 
shall gh e offoct to anything whioh follows after it or is insorted 
after tho signature is made (m). 

The attesting witnesses must “ subscribe ” the will, but this does 
not moan thaL thoy must write thoir names undorneath tho will; 
it is sufficient if thoy have writton thoir names upon the will with 
tho intention of attesting the testator’s signature (n). 

Any alteration in a will made subsequent to its execution must 
bo oxecutod in tho same way as a will(o); but it is sufficient if the 
signature of the testator and tho subscription of tho witnesses bo 
made in tho margin or on somo other part of tho will opposito or 
near to the alteration, or at tho foot or ond of or opposito to a 
memorandum referring to tho alteration and writton at the ond or 
some other part of the will (o) . Alterations not duly executed 
may, however, bo made valid by a codicil confirming tho -will (p). 

As regards porsonal property, tho Wills Act, 1837 (q), after 
repealing tho former statutes relating to wills, enaota that every 
person may by his will (exeoutod as abovo mentioned) dispose of 
all personal estate whioh he shall be entitled to, either at law or 
in equity, at tho timo of his death and which, if not so disposed 
of, would devolve upon his executor or administrator; and that 


(«) Wyatt v. Hem, [1893] P. 5; 
Brown v. SJiirraw, [1902] P. 3. 

(*) IS Sc 16 Viofc. o. 24, 

(l) 16. s. 1. See Hungary v, Robin- 
son, 12 P, D. 8; Re Fuller, [1892] P. 
377; Hoyle v. Hairis, [1895] P. 1G3, 
Aa to nuncupative or informal wills of 
soldiers or sailors, see Wills Aot, 1837, 
s. 11; 28 & 29 Yiofc. o. 72, as amended 
'ijy 60 Sc 61 Viet. o. 16; 57 & 58 Viet, 
o, GO, s. 177; Gattivard v. Knee, 


[1902] P. 99; Re Bncook, [1901] P. 
78; Theobald on Wills, Ch, viii.; and 
as to attestation, see ib. p. 32. 

(«») 15 Sc 16 Viet. o. 24, s. 1. See 
Theobald, 29 — 31. 

(«) Roberta v. Phillips, 4 E. & B. 
450; Re Streatley, [1891] P. 172. 

(o) Wills Aot, 1887, s. 21. 

Ip) Re Heath, [1892] P. 263 
(tf) Wills Aot, 1837, ss. 2 and 3. 
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the powor thus given “ shall exLoncl to all contingent, executory, Cha$. XX. 
or otlior future interests in any personal estate, whether the 
testator may or may not he ascertained as tho person or one of the 
persons in whom the samo respectively may bocomo vested,” and 
notwithstanding that ho may bocomo ontitlocl to tho property or 
interests subsequently to tho execution of his will. 

Formerly a person tq whom, or to whoso wile or husband, any (lift to 
benefit was given by tho will was considered not to be a credible ^ t B n 3 ^ g 
witness to tho will; under the "Wills Act (r) such a person is a 
competent witness to prove tho oxooution of tho will, but the gift 
is void(s). A creditor or oxecutor may bo an attesting witness(s). 

Boforo the Wills Act, a boy of the ago of fourteen and a girl of infants, 
the ago of twelvo could make a valid will of personal property;, 
but that Act provides that no will mado by a person under the 
ago of twonty-ono years shall bo valid (t). 

Every will is now construed, with referonco to the real and Will speaks 
personal ostato comprised in it, to speak and take effect as if it 
had been executed immediately before the death of the testator, bequeathed, 
unless a contrary intontion appears by tho will («). This provi- 
sion has reference only to the question of what proporty passos by 
tho will; it docs not moan that whatever tho testator says in 
tho will is to be construed as if tho will wero mado on the day o£ 
his death (»). 

If a person to whom any porsonal ostato is boquoalhod dies Lapse, 
before tho testator, tho hoquoBt fails or “ lapses,” oxcopt where 
tho legatee is a child or other issuo of tho testator and leaves issno 
living at tho testator’s death, in which case the Wills Aot pro- 
vides ( y ) that tho bequest shall tako effect as if Ibe legatee had 
died immediately after the death of the testator (unless a contrary 
intention appears by the will). This does not, however, apply 
where the gift is to children or other issue as a class, even if it 


(»•) WUls Act, 1837, ss. 14, IS. 

(a) lb. ss. 16, 17 ; Re Pooley, 40 Ch. 
D. 1; Thoipo v. Bettmrk, 6 Q. B. D. 
311. 

(<) IS. s 7; see M. L. R, T. aa to 
infanta, and as to wills of married 
women. 

(«) IS. s. 24. See Trmder v. T un- 
der j 1 Eq. 695; Wagstaff v. Wagslaf, 
8 Eq. 229 j Re Oil, 12 Ch. D. 22; Re 
Russell, 19 id. 482. As to tho general 
personal ostato, a will was construed in 


the same way before tho Aot, See 
Hawkins on Wills, 17. Formerly a 
will did not pass land acquired by tho 
testator after the dato of tho will. Soo 
SI. L. R. P. 415; Hawkins, 14. 

(?) Per Lindley, L.J., Re Portal , 
80 Ch. D. 55. Soo Bullock v. Ben- 
nett, 1 De G. M. Si G. 288; Hawkins, 
18. 

(y) Wills Act, 1837, s. 33. Sec 
Theobald, 784; Elph. Introd. 488; Re 
Chifjitht, [19113 1 Ch. 246. 
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Chap. XX. happens that the class consists of hut ono individual ( 2 ). Tt will 
be observed that tlio ofloot of this scotion is to make tho property 
bequeatkod part of tho estate of tho original logatoo and not to 
give it to the issue of tho legatee (a). 

Joint tenancy. If there be a bequost to several persons by name (as “ to A., B., 

and 0.”), or by a general description of them a3 a class (as “ the 
children of A.”), without more, they take jointly, and if any ono 
of them dies boforo tho testator, the whole gift goes to those who 
survive (b). But if thero bo any words importing distinctness or 
plurality of interest among them (as “ equally,” “ between,” or 
11 among ” thorn, or if the “ share ” of any ono is spoken of), they 
Gift to » take as tenants in common (e). If, howovor, the gift bo to a 

olas8 ’ class (d), though as tenants in common, tho result is that the whole 

bequost is taken by the persons who form tho class when the gift 
takes effect; thus, if a testator gives 1,0001. to “ the children of 
A. in equal sharos,” this is construed as a gift to those children of 
A. who shall be living at the testator’s death (e), and thoro is no 
lapso by reason of tho death of a child of A. before tho lostator, 
for such child is not a member of the class to whom tho gift was 
made. 

Revocation. A will is royoked by subsequent marriage (except willB made in 
exercise of some powers of appointment (/)), or by another will (y) 
or codicil duly executed, or by a writing declaring an intention to 
revoke the will and duly executed in the same manner as a will, 
or by burning, tearing, or otherwise destroying the will with tho 
intention of revoking it (h). 

Revival of A will whioh has been revoked cannot be rovived except by 
re-execution or by a codioil showing an intention to rovivo it (i) . 
iWhen a will which haB been partly revoked, and has boon after- 
wards wholly revoked, is rovived, the part which was first revoked 
is not revived unless such an intention appears (7c). 


0) Re llaivay, [1893] 1 Ch. 587. 
(«) Johnson v. Johnson, S Ilaie, 
157; 64 R, R. 252. 

(6) Hawkins, 111. 

(a) lb. 112. 

(d) As to what is a “class,” see 
Kingsbury v. Walter, [1901] A. 0. 
187, 192; Theobald, 786 et seg. 

(a) lb. 68. 

(/) Wills Act, 1837, a. 18. See 
3£. Ii. R. P. 423 et seg. 


(jj) See Townsend v. Moore, [1906] 
P. 66; Wms. Exors. 119. 

(A) S. 20. Codell v. Wilcoah, 
[1898] P. 21; fftll v, Gill, [1900] P. 
157. See M. L. R. P, 423 et seg, as 
to revocation. 

(») S. 22. Ke Chloott, [1897] P. 
223. 

(A) S 22. lie Uodgli'mon, [1893] 
P. 339. 
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Formerly (2) it was ossonlial in a will of personalty to appoint Chap. XX. 
an oxeoutor, tlmt is, “ ono appointed by a man’s last will and testa- Executor, 
ment to havo the disposing and administration of all or a part of a 
man’s goods and chattels and to perform a man’s last will and 
testament, according to the contents tlieroof ” (m) . And it is still 
usual and proper to appoint an oxocutor or scvoral executors; but 
if there bo no oxocutor, the Court appoints an “ administrator ’’ 
with the will annexod ( cum lestamento annexe). 

Under the old law tho executor was ontitlod to the residue of Baasfloml 
the personal estate which was not disposed of by the will, unless oxeoutor. 
it appeared from the will that he was not intended to take bone- 
fioially ; but, by the Executors Act, 1830 (w), the oxecuLor now 
holds that residuo as trustee for the next of km, unloss it appears 
by tho will that he was intended to take beneficially. If there 
aro no next of kin, tho executor still takes the undispoBod-of 
residuo for his own benefit (o). 

A testator may appoint ono oxocutor or several. If thoro are Seveml 
several executors, thoy “in the eye of the law are but as ono 
man” (p); and thoroforo most acts dono by or to any ono of 
them are considered as done by or to all of them; for instance, 
payment of a debt by or to one of them is CBleomod paymont by 
or to all (g) ; and so one may mako a Balo or a, morlgage or 1 
pledge (r) of goods or obattcls of tho testator; or compromise n 
claim against tho estate oven if it is a claim by a co-cxocutor (s) . 

An exeoutor may be appointed by express words, or by im- Executor 
plication, as by declaring that a man shall havo certain rights the°tonof. l ° 
which appertain to tho offioe of oxocutor, in whioh case ho is called 
an “executor according to tho tenor ” (t). Tho appointment may 


(?) 2 Bl. 603. 

(«») Shop. Touch. 400. 

(») 1 Will. 4, c. 40. Soo Me Roby, 
[1908] 1 Oh. 71. 

(o) See J -(?. v. Jofcrjs, [1908] 
A. O. 411; Me Moby, sup.; Theobald, 
p. 138. 

(jj) Shep. Touch. 484. 

(j) lb. Charlton v. Duikam , 4 Oh, 
433. Seoul, as to one trustee, though 
he be also an executor, Zee v. Sarihey, 
IS Eq. 204. 

(r) Ter Ld. Thurlow, O., Scott y. 
Tyler, 2 Dick. 712, 72S; M'Leod v. 
Drummond, 14 Ves. 863; 17 Vcs. 152; 


11 R. R, 41; Jaoomb y. Harwood, 2 
Vcs. sen. 267, per Strange, 11. R.; 
Simpson y. ffutlerldge, 1 Madd. 616, 
16 R. R. 276; Cole v. Miles, 10 Ha. 
179, post, p. 403. 

(«) Me Houghton, 90 L. T. 252. 

(t) Godolph Tt. 2, o. 5, s. 2. 
Muglitman v. Keighley, Oro. Eliz. 43; 

1 Wms. Exors. Tt. 1, Bk. 3, oh. 2. 
For instances, see Me Tunahard, L. R. 

2 T, & M. 368; Me Mall, 4 T. D. 86; 
Me Lush, 13 id. 20 ; Me Leven, 15 id. 
22; MeMussell, [1892] T. 380; Me Wil- 
kinson, ib. 227; Me Way, [1901] T. 
345 ; JJs Cook, [1902] P. 114. 
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descends to 
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Executor 
da ion ioi t. 

Harried 

woman 

oxeeutrix. 


bo mado to begin cither at tho testator’s death or at a future timo, 
which may bo corlnin, as dye years aELor tho toslator’s doath, or 
when tho oxocutor shall oomo of ago; or uncertain, as on tho 
doath or marriago of A. (it); and tho executorship may be made 
to last for a limited timo only (as) . 

Tho appointment of an oxocutor may ho limited in point of 
place, or restricted to goods in certain plaoos (y), or limited as 
to tho subject-matter, i.e., to goods of a particular nature ( 2 ). 
But, though tho authority of tho oxcculors may bo thus divided, 
still as regards oreditors they arc all entitled to act as oxeoutora 
generally. 

On the doath of one of several oxooutors, hhs executor is not 
oxocutor of the original testator, but tho office survives to the 
remaining exocutors; and, if all hut one die, or if a solo oxocutor 
dies, having proved the will (a), his executors, if ho has appointed 
any, become the oxooutors of tho original testator; but tho 
administrator (6) of an executor does not represent tho original 
testator. Formerly, if thero were sovoral oxocutors, one of whom 
proved and the rest renounced probate, and then ho who proved 
died in the lifetime of ono of those who ronouncod, no interest was 
transmitted to his executor (c) ; hut tho law was altorod by the 
Court of Probate Act, 1857 (d), which provides that, whore a 
person renounces probate, his rights in respocL of tho executor- 
ship shall wholly ooaso, and tho representation of tho testator 
shall go as if he had not boon appointed executor, 

An exooutor de son tort is a person who, not boing oxocutor 
or administrator of the deceased, intermeddles with his estato (e). 

A married woman might at common law, witih her husband’s 
consent, ho an executrix, but ho was liable for her acts and de- 
faults in tho administration of die eBtato. She could, however, 
without his assent make a will and appoint an oxcoutor of the 
properly of which she was executrix. TJndor tho Married 


(«) Swinb. Pt. 4, 9 . 17, pi. 1, pi. 4; 
1 Wins. Exois. Pt. 1, Blc. 3, oh. 3. 

(a) Swinb. Pt. 4, s. 17, pi. 1; 
Pemberton v. Cony , Cro. Elis. 164. 

(y) Swinb, Pt. 4, s. 18; Velho v. 
Zeite, 3 Sw. i: Tr. 4S6; Re TFallieh, 
tb. 423; Y. B. 8S EL G, 36. 

(s) Dyer, 4 a; Lynch v. Belle m, 3 
Phill. 424. 


(n) Uted v. Stanley, Dy. 872 a. 

(6) Post, pp. 40Q — 402. 

( 0 ) Arnold v. Memowe, 1 Cox, 426. 
id) 20 & 21 Viet. 0 . 77, s. 79. 

(e) Stales v. Porter, Dy. 160 b; 
Bobbin*’ Case, Noy, 69 ; Bead’s Case , 
6 Rep, 33 b; Edwards v. Harben, 2 
T. R. 687; 1 R R, 648; Att.-ffen. v. 
New York Co., [1B9B] A. C. 62. 
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Women's Proporly Act, 1882 (/), a married woman may aaeopt Chap. XX. 
tho office of oxooutrix without Lor husband’s consent, and may 
deal with hoi 1 testator’s estate as if she woro a feme sole. Her* 
separate ostate will be liable for any of her acls or dofanlts as 
exooutrix and her husband will not bo responsible Tor thorn unless 
he 1ms acted or intormoddled in tho administration. 

A person appointed oxcoutor may renounce probato, i.e., decline Kemuumtion 
to act, oven if in tho lifetime of tho testator ho ka'js agreed to of P robate - 
act (g). But the Court of Probate (A) may cite him to take or 
I’efuso ( i ) probate; and, if ho administor, ho will bo liable to a 
penalty of 1001. and 101, per cent, duty(lc) if ho omit to take 
probate within six months. 

If an oxcoutor renounces probate, or, having survived tho 
testator, dies without having takon probate, or fails to appear 
when cited, or appears and refuses to act, Ins right as oxocutor 
wholly ceases, and the roprosonlation of tho testator devolves as 
if ho had not been appointed oxecutor(l); though, in a proper 
case, a co-oxccutor who lias renounced may ho allowed by tho 
Court to retract his renunciation (in ) . It follows that if he ho 
tho only person appointed oxcoutor, the case is tho samo as if no 
executor was appointed, and administration cum trsiamcnlo 
annexo will he granted to another. If an rxccutor once adminis- 
ters, he may be compelled to provo the will (n). Ho is con- Wlion 
sidored to have administered if ho doos any act which would, if muXproYo. 
ho had no! boen appointed oxocutor, havo inado him executor fie 
son lari; or if he deals with tho goods and offsets of tho tostator 
in such a manner as to show an intention of taking on him the 
executorship; as, for instance, if ho receives or releases debts duo 
to the testator, or takes and converts to the uso of himself or others 
tho goods of tho testator (o) . 

GO 45 & 46 Viet. o. 75, as. 18, 24. 

See, as to the consent of tho husband 
in casos before tho Act, Cleihe v, 

Oleike, G P. D. 103. 

(g) Por Ld. Eodosdalc, Doyle t. 
male, 2 Sch. 4: Lef 239; 9 It, It 7G, 
and per Best, C.J., Douglas v. Forrest, 

4 Bing. 704 ; 29 It. E. 695. 

(A) 20 & 21 Viet o. 77, s. 23. 

Seo 21 lion. 8, o. 5, s. 8. 

(t) The refusal must bo by act in 


Court; Long v Symes, 3 Ilagg, Boo. 
776. 

(A) 55 Goo S, o. 184, s. 37. 

(l) 20 & 21 Viof. o. 77, s. 79; 21 & 
22 Viet. o. 95, s. 16; Me Reid,, [1896] 
P. 129; Re Rouoherclt, [1908] 1 Ch. 
180. 

(m) Re Stiles, [1898] P. 12 

(«) Chagtbrooh v. Fox, 1 Plow. 
280 a; Jlensloo'e Case, 9 Hep. 36 b. 

(o) Seo tho oasos in the Year Books 
collected, 1 Boll. Ab. 917. 
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Chap. XX. 

Court of 
Probato, 


Probate of 

will- 

evidence. 


THE MODERN LAW OP PERSONAL PROPERTY. 

Down to the timo when, the Court of Probato Act (p) passed, 
wills of personalty wore required to bo proved in tho court of tho 
ordinary (q) of Ike plaos whore the testator dwolt, i.a., tho court 
of tho bishop of the diocese (r). Some few places, oallod 
Peculiars (s), were exempt from the jurisdiction of the bishop, 
and had an ordinary of their own. A royal peculiar is one in 
which tho jurisdiction was formerly in tho Popo, and was rested 
in tho Crown by 25 Hon. 8, o. 19. If tho deceased had, at 
the timo p£ his death, bom notabilia, i.e., off cots of tho value 
of 51. or upwards (t), in a diocese or peculiar other than that 
in which he died, his will had to he pr,oved in tho “ Prerogative” 
Court of tho Archbishop of the Provinoo of Canterbury or York, 
as the case might he (it). If ho had goods in both provinces it 
was necossary to take oul probate in eaoh province. By the Court 
of Probate Aot, 1857 (a;), all jurisdiction as to granting probato 
of wills and lotters pf administration of the offocts of docoasod 
porsons was vested in the Crown to be exorcisod in tho Court of 
Probato. Tho jurisdiction of this Court was transferred to tho 
High Court of Justice by tho Supreme Court of Judicaluro Act, 
1873 (y), and was assignod to the Probato, Divoroo, and 
Admiralty Division (a). 

If an executor has occasion to assort his right as oxocutor in 
any Court he must show that he has proved the will, which ho 
does by producing a copy of it (called the probate) under the 
seal of the Court in which it was proved. The probate, or (if 
no exeoutor is appointed or his appointment fails) letters of 
administration, with the will annexed, aro the proper legal ovi- 


(?) 20 & 21 Viofc. o. 77. 

(q) The “ ordinary ” is “a bishop 
oi any othor that hath ordinary juris- 
diction in causes ecolesiatical Co. 
Litt. 96 a. 

(r) 2nd Instit. 368. See Harriot 
v. Harriot, 1 Stia. 866. 

(s) It is an ancient privilege of the 
See of Canterbury that any manors 
belonging to the See become peculiars 
of that See. In some cases tho Courts 
Baron of Manors had jurisdiction as 
to probates. 

(i) See the 93rd Canon of 1603, 
which bound the Ecclesiastical Court; 


More v. More, 2 Atk. 167. But this 
oanon was, perhaps, declaratory of the 
existing law; Middleton v. Crofts, 2 
Atk. 663. 

(a) 4th Instit. 336. See, as to the 
locality of ohoses in action for pur- 
poses of probate jurisdiction, Alt.- 
Gen. v. Bowient, 4 M. & W. 191; 51 
R, R. 517; Sudsley y. Att.-Gm ., 
[1897] A. C. 11; Be Smyth, [1898] 
1 Ch, 89; Bex v. Lovilt , [1912] A. C. 
212 . 

0) 20 Js 21 Viot. o. 77. 

( y ) 36 & 37 Viet. c. 66, s, 16. 

(a) lb. s. 34. 



DEVOLUTION ON PROPERTY ON DEATH. 


397 


donco of Liao will in any question relating to personalty (a). The Chap. XX. 
original will is deposited in the custody of the Court (b). 

In order to oonstrue a will, however, tho Court may look at Iho 
original will as well os (ho pro into copy (c) . 

But tho will, not tho probate, gives authority to tho executor; Executor’s 
tho goods of the testator vest in him. from tho testator’s death (d), ^probate.’ 
and tho probate is said to relate back to tho death (e). Before 
probate tho executor may do any acts incident to his office, 
except some which relate to actions (/), and tho acts so done are 
good evon whero ho dies without proving the will, if probate or 
letters of administration cum testamento amexo are ultimately 
granted (g). As a general rule, if an executor sues in his repre- 
sentative character (h), or relies on his right to possess as oxcou- 
tor, he must prove that he is oxecutor by production of the probate 
at the hearing or earlier. Of course, if tho executor has obtained 
possession of tho goods, he may maintain an action (formerly 
trespass or trovor) in respect of the injury done to his posses- 
sion (?) without proving that he is oxceutor. 

It must, however, bo notod that an oxocutor may before probate Ppwms nnd 
maintain an action of any nature, provided he obtains probate Moro^ 
beforo it is necessary to produce it (7c); for, as abovo staled, the P roljal0 - 
probato relates baok to the death of the testator. 

An oxocutor named in a will can be sued as such if he has 
oithcr administered, that is, intormeddlod Avitk. tho estate, or has 
proved the will by obtaining probate, but not otherwiBo (f) . While 
the validity of a will is being disputed, an administrator appointed 
pendente litc can bo sued by a creditor (m). 


(a) Sex y. Nethcrseal, 4 T. R, 260 ; 
Whickci y. Hume, 7 II. L. 0. 124. 
See Dan. Ch. Pr. CL. XII., s. 2 (2). 
Finney r. Finney, 8 B. & C. 336; 82 
R. R. 400. 

(h) 20 Sc 21 Viet. o. 77, a. 68. 

(<?) Fie Harmon, 30 Ch. D, 390. 

(d) Hansloe's Casa, 9 Rep. 38 a; 
Ch ay shook v. Fox, 1 Plow. 281; 
Smith y. Milles, 1 T. R. 480; Wool- 
ley v. Clark, 5 B. & Aid. 744 ; 24 R. 
U. 546; New Fork Co. y. Att.-Gen., 
[1899] A. C. 62. Ante, p. 369. 

(e) Ingle v. FAohards, 28 Bcay. 368. 
(/) Wankford v. Wankford, 1 Sail. 

299; Co. Litt. 292 b; Middleton’s 
Case, 5 Rep. 28 b; Wills y. Si oh, 2 


Atlt. 285. 

(g) Frasier y. Hudson, 8 Sim. 37; 
42 R. R, 106; Dy. 367 a; Sex v. 
Stone, 6 T. R. 295; Fenton v. Clegg, 
8 Ex. 680; Johnson r. IVarwiok, 17 
O. B. 516. 

(A) Well) v. Adkins, 14 C. B. 401. 
(») See Finney y. Finney, 8 B. & 
C. 835; 82 R. R. 400; and ante, 

p. 18. 

(It) Wills y. Sioh, sup.; I Roll. Ab. 
917. 

(l) Plow. 280; Douglas v. Forrest, 
4 Bing. 704; 29 R. R. 695; Mewitt 
v. Slewitt, 1 Younge, 541 ; Mohamidu 
y. Fitohey, [1894] A. C. 437. 

(m) Se Toleman, [1897] 1 Ch. 866. 
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TIIB MODERN LAW OF PERSONAL PROPERTY. 


Chap. XX. 


Assets in 
foreign 
conn trio?. 


Domicile. 


Colonial 

prolate. 


Although prohalo granted in England does not onablo i bo 
executor to sao in tko oolonios or in a foreign country, yet it is 
sufficient evidence of his being executor to enable him to sue in 
an English Court in respect of movable personal property of the 
deceased wherever situated (»). 

The law of the place where a man is domiciled (o) at the time 
of his death regulates tho form of execution of his will, so far as 
regards movable personal property, and every circumstanco on 
which its validity may depend (p) . 

Where a man dies domiciled abroad, leaving a will by wliioh he 
appoints executors, which will has boon proved by them in tho 
proper Court of the country in which the testator died domiciled, 
tho Court in this country will give to thorn ancillary probate of a 
'duly authenticated oopy to onablo them to obtain that part of the 
personal ostate which is situated here without requiring further 
evidence of tho validity of tho will (q) ; for probato or letters of 
administration provo title only as to personal ostate within the 
jurisdiction of tho Court by which tho probato or letters of 
a dm inistration are granted (r). Scotch and Irish probates may 
ho scaled by the English Court, and when so sealed havo the 
same effect as if probato or administration had boon granted in 
England (s). 

By the Colonial Probatos Act, 1892 ({), an Order in Council 
may direct that probato or letters of administration granted by 
a Court in a British possession (u), or by a British Court in a 
foreign country (a;), may, on being produced and a copy thereof 
being deposited with tho Probate Division, bo sealed with tho seal 
of tho Court, and thereupon shall have tho liko effect as if granted 
by tho High Court. Tho Act contains provisions for scouring 
the payment of probato duty in respect of that part of the estate 


(«) Whyte v. 1 lose, 3 Q. B. 493. 

(o) Ante, p. 6; foil, p. 415. 

(jj) Wostlake, Internat. Law, a. 80 
et teg.; Hare v. Nasmyth, 2 Add. 25; 
Zaneuville v. Anderson, 2 Sw. A Tr. 
34; Me Gosnahan, h. R. 1 P. & M. 
183; Miller v. James, 3 4; Bnoht t 

v. Wyho, 10 II. L. 0. 1; Pepin v. 
Britysre, [1902] 1 Ch. 24; Be John- 
son, [1003] 1 Gh. 821. 

(?) Per Wcatbnry, C., Mnohin v. 
Wylie, 10 H. L. C. 14. 

(r) Footo, Private International 


Jurisp,, 285; Be Vallanoe, 24 Ch. D. 
177; Att.-Qen. v. Mouwens, 4 M. & 
W. 193; 51 R. R. 517. 

(0 As to Scotland, 21 & 22 Viet, 
c. 56, s. 12, as amondod by 39 & 40 
Viet. c. 70, ss. 41, 44; as to Ireland, 
20 Js 21 Viot. o. 79, e. 95, as amended 
by 21 & 22 Viot. o. 65, s. 29, 

(i) 65 Viet. c. 6. 

(«) It, s. 2. See Mo Smith, [1904] 
P. 114. 

(a) lb. s. 3. 
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■which is subject to duly in Iho Unilcd Kingdom, and lor payment Chap, XX. 
of debts duo to creditors in tho Unilcd Kingdom. ~ 

By an Act commonly known as Lord Kingsdown’s Act (?/), a Laid Kings- 
will is not to bo rovokod, nor the construction of it altered, by vn 8 0 ' 
any subsequent change o£ domioilo of the testator. This provision 
applios to a will rnado abroad by an alien who has subsequently 
become domiciled in this country up to the time of his death ( 2 ). 

By the same Act (a) every will made out of tho Unilod King- 
dom by ,a BriLish subject (b), whatever he his domicile at tho 
time of making* it or at his doalli, shall, as regards personal 
estalo (c), bo hold to bo woll executed for tho purpose of being 
admitted to probate, if made according to the forms required by 
the law of tho place whore it was made, or by the law of the place 
; where tho testator was domiciled at tho time of making it, or by 
tho law then in force in that part of His Majesty’s dominions where 
he had his domioilo of origin; and there is a similar provision (d) 
as to wills made within the United Kingdom by a British subject 
according to tho forms required by the law of that part of lire 
United Kingdom where tho will is mado. 

This Act docs not affect the provision of tho Wills Act, 1837(e), Nxeroiao of 
which makos an appointment by tho will of a person domiciled appofatmont. 
in England invalid if not oxeroised in accordance with the Act(o) . 

Therefore, a will which has been admitted to probate by virtue 
of Lord Kingsdown’s Act, though not exooutod according to tho 
Act of 1837, cannot opcralo as tho exercise of a power of appoint- 
ment by will (/) . 

Tho former practice of the Probate Court was to grant probato Manied 
of the will of a married woman to tho oxooutors in respect of such womBn ‘ 
personal estate as sho had power to dispose of by will, and to 
grant letters of administration cater mm to the husband; hut the 
present practice is to grant probato or administration cum tesia- 
mento annexe in ordinary form without any limitation or ex- 
ception ( g ). 


(y) 24 & 25 Viet. a. 114, s. 3. 

(a) lie Gross, [1904] P, 269. 

■ (a) S. 1. 

(J) This does not apply to alions, 
Se Von Suseoh, 6 P. D. 211 ; Blaxatn 
v. Favre, 9 id. 130; but it includes a 
naturalized subject; Its Gaily, 1 P. D. 
438; He Lacroix, 2 P. D. 94. 

(4) This includes leaseholds, lie 


Gtaasi, [1905] 1 Ch. 584. 

( d ) 24 & 25 Viet. o. 114, s. 2. 

(a) 1 Viet. o. 26, s. 10. 

(f) lie Kit wan, 25 Ch. D. 373; Lie 
Ltioc, [1900] 1 Oh. 412; Hummel y . 
Hummel, [1898] 1 Ch, 642; lie 
JValJcet, [1908] 1 Ch. 560. 

(p) Per Cotton, L.J., Smart y. 
Tiantcr, 43 Ch. D. 587, 591; lie At- 
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THE MODERN LAW OP PERSONAL PROPERTY. 


Chap. XX. 


Intestacy, 


Adminis- 

trators. 


Since tlio Married Women's Property Act, 1893 (h), the will of 
a marriod woman, mndo during oovorturo need not be ro-oxocutod 
or ro-publishod after doLoimination ol tho oovorturo, whether it 
was made bolero or after the passing ol that Act (*) . It takes 
effect os if it had been mode immediately before her death ( i ) . 

In anoient times when a man died intestate the King, as parens 
patrice , used by his ministers to soize Iais goods to tho intent that 
they should be preserved and disposed of for the burial of the 
deceased, the payment of his debts, to advance his wife and 
children, if ho had any, and, if not, those of his blood (k) . After- 
wards this jurisdiction was transferred to the ordinary (l), except 
in some places where it was vostod in the lord of the manor. The 
ordinary was rendered liable by the Statute of Westminster the 
Second (m) to pay the dobts of tho intestate in the same manner 
that execuLors would be bound if be had loft a will. By 31 
Ed. 3, stat. 1, e. 11, in case of a man dying intestate, tho 
ordinary was directed to “ depute the noxt and most lawful frionds 
of tho dead person intestate to administer his goods,” who wore 
to have the powers of and to be accountable as exocutors (n). 

These “lawful friends” were called “administrators.” Thoy 
were officers of tho ordinary, and their power was dorived solely 
from him by means of “ letters of administration.” The rules 
for determining the ordinary having jurisdiction to grant loiters 
of administration were the same as in the ease of probate (o) . The 
jurisdiction of the ordinaries exercised through tho propor Courts, 
and of all other Courts, was vested in the Court of Probato by 
tho Prohate Act, 1857 ( p ). Thp jurisdiction of this Court is now 
exercised by the Probate, Divorce and AdmiralLy Division of 
tho High Court of J ustice (q ) . Until letters of administration the 
personal estate vests in the judge of the Court in the same manner 
as it formerly vostod in the ordinary (r). 


Union, [1889] 2 Oil. 1. But see Re 
Zeman, [1898] P. 215. 

( h ) 56 fc 67 Viet. o. 63, s. 8. Por 
the previous law, see Rilke v. Roper, 
45 Ch. D. 632; Re Price, 28 Ch. D. 
709. 

(4) Re Wylie, [1895] 2 Ch. 116; 
Re James, [1910] 1 Ch. 167. 

(A) Ilensloe’s Case, 9 Hop. 88 b. 

Q) Ante, p. 396, n. (?) ; Gray shook 


v. Pox, 1 Plow. 277 ; Harriot v. Har- 
riot, Gilb, 208. 

(*») 13 Id. 1, e. 19. See Smelltng’s 
Case, 5 Rep. 82 b. 

(») See as to these statutes, per 
Lush, L.J., Re Goodman, 17 Ch. D. 
276. 

(o) Ante , p. 396. 

00 20 3s 21 Viet. e. 77. 

(ff) Ante, p. 396. 

(r) 21 3s 22 Viot. c. 95, s. 19. 



DEVOLUTION OK PROPERTY ON DEATH. 


401 


By 21 Hon. 8, c. 5, s. 3, administration is to bo granlod Chap. XX. 
11 to tlio widow ol lh(> deceased oi to Lko noxL ol! kin or to both as ^^ aro 
by the discretion ol the ordinary shall bo thought good and the entitled lo^ 
ordinarj may grant administration to one or more making request mmwkatimi. 
out of divers next of kin . 

A husband has the exclusive right of taking out administration Husband 
to his wife (s) . The right was confirmed by the Statute of 
'Frauds ( t ), which provides that the Statute of Distribution (u) 
shall not “extend to the estates of / ernes coverts that shall die 
intestate, but that thoir husbands may demand and have adminis- 
tration of their rights, credits, ajnd other porsonal estates and 
enjoy the same as they might have done before the making of 
the said Act.” 

The husband taJms subject to satisfaction of any liabilities of 
the wife enforceable against the property (a) . If the husband 
die without taking out administration, the next of km of tho wife 
may obtain a grant of letters of administration, but will hold 
tho bonelicial interest for the personal representative of tho 
husband («/). 

The “noxt and mast lawful friends,” and “tho next oT kin,” Noitofkm. 
entitled to a grant of administration under the statutes arc doBnod 
by Coke (z) to bo tho noxt of blood who uro not attainted of 
treason folony or havo any other lawful disability; hut at the 
prosont day as a general rulo the right to tako out administration 
to the effects of au intest ato follows tho right to the property (a) . 

If there are no noxt of kin, or none who will take out adminis- Jrant to 
tration. a creditor may do so (7;), because lie oannot ho paid his 01Bdltu1 ' 
debt until there is a representative of the deceased (e) . 

The Court has a wide discretion as to the grant of adminislra- Demotion of 
tion, and is not bound to make tho grant to tho person who for- Conrt- 
morly would havo been entitled to such grant (d). 

In some cases, instead of administration being granted generally Limited ad- 
of tho vliole ostalo of the deceased, it is grantod for a limited time, ralinstratlou ' 


CO Humphrey v. Sulim, 1 Atk. 
■168; Sands’ Casa, 3 Salk, 22; Johns 
v. llosve, Cro. Car. 106. 

(<) 29 Car. 2, c. 3, 8. 26. 

(a) 22 & 23 Car. 2, e 10. 

(a) Smart v. Tranter , 43 Ch. D. 
598, 698, Sin man v. Wharton, [1891J 
1 Q B. 491. 


(y) Smart v. Tranter, sup. 

(s) llensloe's Case, 9 Rep. 89 b, 

(a) For Sir 3. Niolioll, Se (fill, I 
Ilagg Bee. 312. 

(i) 2 Blaekatone, BOB ; Se Bee, ’man, 
T19101 P. 357. 

(r) Mime v. La Costa, I Piiill. 177. 
(cl) 20 & 21 Viet. e. 77, s. 73. 

26 


G.P.P. 
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TUB MOUJSKN LAW OP PJEKfiONAL PltOPBKTY. 


Chap. XX. 


Durante mt- 
nm letale. 

Dm ante 
ubwntid. 


Pendente lite. 


Cum tebtu- 
mcnto ammo 


T>i hmns mu. 


Administer- 
ing' the estate. 


"What are 
OBROtS. 


Legal and 
tqmtulle 


or lor a limitod purposo, or in respool ol a part ol the estalo only. 
If tho solo executor or next of kin is an infant, administration is 
granted to some other person to continue during the minority, and 
this is called administration dutanlc minora cetale. If the sole 
executor or next of kin is out of the realm at tho time of the 
decease, administration durante absentia may bo granted to 
another to continue until the return of the executor or next of 
kin . If litigation is pending as to the right to probate or adminis- 
tration, a grant of administration pendente lite may be granted 
to continue until the litigation is determined. If there is no 
excoutor of a will, or none who will prove, tho Court will grant 
administration cum testamentc annexe, that is, with the will 
annexed. If an executor or administrator dies without having 
fully administered tho estate, and, in Ihe case of an oxecutor, 
there is no oxocutor of such executor, an administrator will be 
appointed da bonis non administratis , that is, to complete tho 
administration of the estate (c). 

A person entitled to take out administration cannot , as a gonoral 
rule, aot before letters of administration are granted to him, Tor 
he derives his authority sololy from the Court (/) ; but, as soon 
as administration is granted, tho power of tho administrator is 
equal to the power of an executor (g) . 

" All those goods and chattels, actions and commodities, which wore 
the deceased’s in right of action or possession as his own, and so con- 
tinued to the time of his death, and which aftor Iris death ihe executor 
or administrator doth get into his hands as duly belonging to him in 
tho right of his executorship and administration, and all such things 
as do come to tho executor and administrator in lieu or hy roason of 
that, and nothing else, shall be said to bo assets in the hands of the 
executor or administrator to mako him chargeable to a creditor or 
.”(70 

The assets of a deceased person are either legal or equitable. 

This distinction “refers to the remedies of the creditor and 
not to tho nataro of the property; and whatever assets the Court 
of law would, in a creditor’s action, charge the executor with, must 
he regarded as legal assets, that is to say, every item of property 
whioh tho oxecutor has a right to recover or whioh vests in him 

(a) See, sis to limited administra- 301, Woolley v. Glut l, 5 B. & Aid. 
Hon, Williams, Executors. Pt 1, Bk. 744; 26 B. E, 646 
V., Oh. 3. (g) Step. Touch. 471. 

(J) Wankford v, W outlaid, 1 Salk. (7s) Shop Touch. 496 



DEVOLUTION OF PROPERTY ON DEATH. 


403 


merely virtute officii” ( i ). This distinction has now lost much Chap. XX. 
of its important, but is still operative in some oasoB, e.g., with 
respect to an exeou tor’s or administrator’s right of retainer (7c). 

It need hardly be said that property of which tho docoased was 
only a trustee ( l ), or which he was hound to apply for a particular 
purpose (m), is not assets in tho hands of his executor or adminis- 
trator. In some cases property will be assets in the hands of the 
executor or administrator, though it never belonged to the testator, 
as where he renews (n) or accepts a lease, or receives property 
pursuant to an agreement entered into by the deceased. Property 
which owing to its nature is inoapable of being sold is not assols, 
as, for instance, a next presentation purchased by the decoased, 
if the church becomes void beforo he presents (o). 

Where a testator by his will exercises a general powor of 
appointment over property, tho proporty appointed becomes part 
of his assets (p). 

The oxocutor or administrator has an absolulo right to sell or Power of 
mortgage (q) tho personal assets of tho lostator or intcslato, and Xilnmtmtor 
they cannot he claimed hy creditors or legatees as against tho towlloj- 
purchasers or mortgagees (r). If it wero otherwise no ono would a ' 
deal with a porsonal representative: he must sell in ordor lo do 
his duly, and no one would buy if he wero liable to account (s) . 

An exeoutor may even dispose of a chattel specifically be- 
queathed (7), so long as he has not assented to tho bequest (jj). 


(») Cook y. Gragson, 3 Draw. 649, 
per Kinderaloy, V.-O. See Williams, 
Executors, 1298 et seq. 

(A) Thompson v. Barnett, 6 CA. D, 
739. Post, p. 406. 

(l) Parker v. Baylis, 2 Boa. So P. 
73; Deering v. Torrington, 1 Salk, 79, 

( m ) Hassall v. Smtthers, 12 Vos. 
119. 

(n) James v. Dean, 11 Vea. 392; 
8 E. B 178; Randall v. Russell, 3 
Mer. 190; 17 R. R. 66. 

(o) Per Ld. Tenterden, C.J., Ren- 
nett y. Lincoln, 7 B. is 0. 195 ; 38 R 
R 139; Williama, Executors, 1293. 

(jj) Thompson v. Towns, 2 Vein. 
■319. 

(q) Mead v. Oimy, 3 Alt. 239; 


Soott y Tyler, 2 Diet. 725; M'Leod v. 
Drummond, 17 Vea. 164; 11 R. R. 
41; Tho me v. Thorne, [1893] 3 Cli 
196, ante, p. 393. 

(r) Solomon v Attenborough, \ 1911] 
2 Cli. 169; (1912) W. N. p. 39 Soo 
Slim v. Mu, [ 1905] 1 Oil. 613. 

(s) Whale v. Sooth, 4 T. R. 626 (») ; 
2 R, R. 483 (»); Soott v. Tyler, 2 
Dick. 725 , Vane v. Rigden, 6 Cli. 668, 
per Ld. Ilatherloy, C. It need hardly 
bo said that an exocutor cannot pui- 
ohase from himself; Hall v. llallet, 1 
Oox, 131; 1 R. R. 3. 

(t) Swcr v. Corbet, 2 P. Wan. 119 
(«) Ld. St. Leonards, 2 V. & P. 

56 . 


26 (2) 
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Chap. XX. 

Assets lost. 


J Imatavit. 


Assets— how 
to be ad- 
ministered. 


The executor or administrator has only to account lot the assets 
that come to his hands (as), and, if thoy corns into his possession 
but are afterwards lost, hs cannot be charged unless thero bo some 
wilful default on his part. He is in the position of a gratuitous 
bailee (y)\ and ho is not to bp ckargod with the dobts duo to, 
the deceased till he has raoeived them. 

A “ devastavit," pr waste, in an executor or administrator ia 
where ho misapplies the assets, as by paying legacies before debts, 
or a debt of lower degree before one of higher degree (z), or a debt 
whioh is unenforceable by reason of the Statute of Frauds (a). 
The oxecutor is personally liable lor any devastavit, but only as 
for a simple contract debt, whioh may bo barred by the Statute of 
Limitations after the oxpiration of six years from the time when 
the devastavit was committed ( b ) . If he has acted honestly and 
reasonably, be may now be relieved from porsonal liability by 
order of tho Court (c) , 

It is tho duty of the executor or administrator to pay out o[ the 
assets in the first place the reasonable exponses of tho funeral (d). 
If he gives orders for the funeral, or adopts tho acts of another 
who has given such orders, he becomes personally liable for 
them (e). Secondly, he may retain the costs of obtaining probate 
or letters of administration, and other costs of administering tho 
estate (/) . Thirdly, ho must pay the debts of the deceased accord- 
ing to thoir priority; is., first, debts due to tho Crown by record 
or specialty {g)\ secondly, certain debts to which priority is given 


(«) Head’s Casa, 5 Rep. 38 b; 
Jenkins v. Plombe, 6 Had. 181. 

(y) Job v. Job, S Oh. D. 562. Ante. 
p . 27. 

(z) See Wins. Exors. Pt. IV., Bk. 2, 
oh. 2, s. 2; Shep. Touch. 485. 

(a) He liownson, 29 Ch. D. 358. 

(5) Lacans v. Warmoll, [1907] 2 
K. B. 360. Ante, p. 366. 

(o) Jndicial Trustees Aot, 1896 (59 
8s 60 Viot. o. 35), ss. 2, 3. He Kay, 
[1897] 2 Ch, 518; He He Gilford, 
[1900] 2 Oh. 707. 

(d) Stacpcol: y. Stas pools, 4 Dow, 
227; Anon., Comb. 342; Hex v. Wade, 
5 Prl. 621; 19 R. R. 664; per Jessel, 


M.R., Sharp v. Hash, 10 Ch. D. 472; 
He M'ilyn, 33 Ch. D. 676. 

(e) Brioe v. Wilson, 8 A. & E. 349, 
n. (c); Buoy v. Walrond, 3 B. N. C. 
841; 43 B. B. 815. 

(f) Loomcs t. Si other d, 1 Sun. & 
S. 461; 24 R, R. 209; Sanderson v. 
Stoddart, 32 Beav. 166; Tanner v. 
Hancey, 9 Bcav. 339. See Brown v. 
Burdett, 40 Ch. D. 244. 

(y) 2nd Instit, 82; Littleton v. 
Uibbins, Cro. Eiiz. 793. See Be Ben- 
twek, [1897] 1 Ch, 673; He Chur oh ill, 
89 Ch. D. 174. Probate duty for 
which credit is given is a debt to the 
Crown and has priority; 55 Geo. 8> 
e. 184, 8. 48. 
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by statute (A); lW3Xy, dobts of record other than Crown debts (i); Chap. XX. 
fourthly, specially and. simple contraot debts (k), ~ 

But, in the administmtion by tlio Court ol the assols of a Iuwjvont 
deceased person whose estate is insuilioiont for payment of his 
debts and liabilities, including the costs of administration (l), the 
same rules are to prevail as if it wore being distributed in bank- 
ruptcy (m ) . In suoh a case priority in rospeet of rates and wages 
is givon by the Preferential Payments in Bankruptcy Act, 

1888(h). 

The executor or administrator may, among creditors of equal Exeoutoror 
i „ , , , , . . , administrator 

degree, pay one m proleronce to another (o), e.g., a simple eon- mBy prefer a 

tract debt in preference to a specialty debt (p) ; and may pro- OI ' cdltor - 

perly pay ono creditor in full even after tho commencement of 

an action by a creditor for administration of tho estate ( q ), though 

not after a decree for administration or tho appoinlmont of a 

reooivor (}’). He may pay creditors of lower degree in priority 

to those of higher degree of which ho has no notice (s). 

An executor or administrator may “retain,” or pay to liimsolf, Roluinor: 
out of funds actually or constructively in his possession (/), a 
debt duo to him from the docoasod in proforonco fo all other 
debts of oqual degree («), or to a debt of higher dogroo of which 
ho has no uotico (.r); but not in proforonco to a debt in rospoct 
of which tho creditor has obtained judgment against him as 
oxoculor or administrator (»/); and bo may oxcroiso this right oven 
after a deoroo for administration (a). If tho debt due to him 
exceeds tho value of the assets, he need not roalizo tho assets, but 
may retain them in specie (a). Ho cannot exercise the right of 


(A) Sac these collected in Williams 
on Executors, Pt. III., Bk. 2, s. 1 (8). 
(i) Ante, p. 168. 

(jfe) Ante, p. 170. 

‘ © Me Zexff, [1895] 1 Oh. 652. 

(m) The Judicature Acl, 1875 (38 
& 30 Viot. c. 77), s. 10. Seo Me Lenrj, 
sup.; Me Whitaker , [1901] 1 Ch. 9. 
Ante, p. 364.. 

(») 51 & 52 Viot. c. 62, s. 1 (6). 
Me lleywood, [1897] 2 Ch. 593. 
Ante, p. 849. 

(o) Per Abbott, O.J., Lyttleton v. 
Cross , 3 B. & C. 322; 27 R. R. 370; 
Mane v. Itir/dcn, 5 Ch. 689. 

(p) Me Samson, [1906] 2 Ch. 684. 
(?) Me Madeline, 7 Ch. D. 733; 


Vibart v. Coles, 24 Q. B. D. 364. 

(r) Hanson v. Stubbs, 8 Ch. D. 
154; Me Wells, 45 Ch. D. 676. 

(s) Mo Fludyer, [1898] 2 Ch. 662, 
565. 

(<) Pulman v. Meadows, [1901] 1 
Ch. 233. 

(«) Williams, Executors, Pt. 3, Bk. 
2, s. 0; Me Allen, [1896] 2 Ch, 345; 
Me Mownson, 29 Ch. D. 858; Me Ben- 
tinok, [1807] 1 Oh. 673. 

(<r) Me Fludyer, step. 

(?) Re Marvin, [1906] 2 Ch. 490. 
(s) Seo Richmond v. White, 12 Ch. 
D. 361; Me Rhoades, [1899] 2 Q, B. 
347; Me Giles, [1896] 1 Ch. 966. 

(«) Me (Filbert, [1898] 1 Q. B. 282. 
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hy creditor 
administrator. 


Assent to 
legacy. 


Executor’s 

year. 


rotainor if ko is an undischarged bankrupt (&); but lio cau cxer- 
ciso the right although ho has no boneficial interest in the debt, 
as -when it is due to him only as a trustee (c). A widow who ia 
executrix of liar deceased husband, can roLain the amount of a 
loan made by her to him for the purposes of his business ( d ) . 
There is. however, no right of retainer out of “equitable 
assets ” (e). The Land Transfer Act, 1897, does not givo the per- 
sonal representative a right of retainer out of real assets (/) . 

A creditor, to whom a grant of administration had been made, 
formerly ,had this right p£ retainer (g ) ; but the form of the 
administration bond in his case has now beon altered, and oon- 
tnins the words “not, however, preferring his own debt,” so that 
he no longer has the right to retain biB own debt in preference 
to other creditors (h). 

It being the duty of the executor to apply all the property 
devolving on him in paymont of tho testator’s dobts, no lcgatoo 
acquires a perfect title to his legacy until the executor assents to 
it (i); but before tbe assent is given tho legatee has an inchoate 
right which is transmissible to his personal representatives on his 
death before payment (lie) . The assent may bo express or impliod, 
and whether it has been givon is generally a question of fact (l) . 
It may, for instance, bs implied if the legatee obtains possession 
of the thing bequeathed to him and retains it for some time with- 
out any complaint by tbe executor (m). When givon it relates 
,baok to the date ,of the testator’s death («). 

The executor is not bound to pay a legaoy till the expiration of 
one year from tho testator’s death, even if an earlier payment is 
directed by the will (o) ; and an administrator has a like period 
of delay. 


(6) Wilson v. Wilson, [1811] 1 K. 
B. 827. 

(o) Ms Benett, [1906] 1 Oil. 216. 

(d) Me Ambler, [1905] 1 Oh. 697. 
See a. 8 of the Married Women’s Pro- 
perty Act, 1882. 

(e) Thompson v. Bennett, 6 Ch. D. 
738. Ante, p. 403. 

(/) Holder v. Williams, [1804] 1 
Ch. 62. 

(y) Davies v. Marry, [1889] 1 Ch. 
602; Me Belhom , [1901] 2 Oh. 62. 
(A) (1899) W. N. 262. Williams, 


Exora., p. 3S0. 

(») Co. Litt. Ill a; Y. B. 11 H. 41, 
84. 

(&) Went. Off. Ix. 68. 

(l) Elliott v. MUiott, 9 M. & W. 
27 ; 60 R. R. 668 ; Thorne v. Thorne, 
[1883] 3 Oh. 196. 

(m) dole v. Mies, 10 Ha. 179 ; Wil-i 
liams, Exeontore, 1104 et seq. 

(») Me West, [1909] 2 Oh. 189. . 
(o) Wood t. Menoijre, 13 Ves, 333; 
9 R. R. 185; Benson v. Maude, & 
Madd. 15. 
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An. executor may appropriate a spceifui portion of iho aasci a to Chap. XX. 
a legatee in satisfaction of liia logaoy (p) . • Appriram- 

Lcgacios arc oithor specific, gonoral, or demonstrative) (q). 8p e n 0 ifi oa8S aj,a 
A specific logaoy is a gift of a deliuito thing, or part of ilia tolegaoy. 
testator’s estate winch the testator has clearly distinguished and Legacies : 
separated from the rest of his estate at the timo of his death (r), ~ a P° cifl0 ’ 
and which is to be Iran dod over in spocio to the legatee; for' 
instance, a gift of a spooiflo chattel belonging to tho testator, as 
“tho diamond ring given to mo on my marriage, ” or of money 
in a bag (s), or of a debt or part of a debt due to tho tostator (f), 
is 


A specific logaoy, if it be of a thing belonging to tho testator -specific, 
at tho date of his will, is liable to bo adeemed by the testator ndemptio1 ' o£ ’ 
parting with it in his lifetime, and tho legatee will lose all benefit; 
if it be something which at tho date of the will does not belong to 
tho tostator, hut which ho contemplates acquiring (?t), the gi ft will 
fail if he never acquires the thing. 

Bearing in mind that tho will spoaks from the testator’s 
death (x), it might bo thought that where a teslator, having made 
a specific bequest of a thing, parts with that thing, and subse- 
quently acquires another thing which at his death answors the 
description of the thing hequoathod, tho thing subsequently 
acquired would pass; but this appears not to bo tho caso(?y,). 

A general legacy is a gift of something whiob has to bo providod — general; 
at tho cost of tho testator’s estate, as “ a diamond ring,” or 100Z. 
sterling, or 1Q0L Consols, or an annuity (z ) . It is a legacy 
“ which must bo satisfied out of tho testator’s assets without refer- 
ence to the nature of the property which he had at tho date of 
his will or at the timo of his death ’’ (a). 


(p) Me Beverly, [1901] 1 Oil. 681. 
Land Transfer Act, 1897 (60 & 61 
Viet. o. 66), a. 4, 

(d) Sec AMurnrr v. Maequire, 1 
W. & T. L. 0. 827. 

(r) Per Lord Langdale, M.R., Ste- 
phenson v. Bowson , 3 Beav. 342; 62 
E. E. 149. See Robertson v. Broad- 
bent, 8 App, Oas, 812. 

(i) Lawson v. Stitch, 1 Aik. 507. 
(4) Heath v. Berry, 3 Atk. 101. 
(«) Sec Stephenson v. Bowson, 3 


Bear. 342; 52 E. B. 149; Queen’s 
Coll. v. Sutton, 12 Sim, 621. Sec fur- 
ther as to ademption, Theobald on 
Wills, 164 et seq. 

(a) Wills Aot (1 Viet. c. 26), s. 24; 
ante, p. 391, 

(*/) Sec Tie Portal, 30 Ch. D. 60. 

(s) As to an annuity, see Heath v. 
Weston, 3 Do G. SI. & G. 601, 606; 
Cunningham v. Foot, 3 App. Cas. 974, 
989; Havrlcina on Wills, 298. 

(a) Per Fry, J., lie Ovey, 20 Ch. 
D. 679. 
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THE MODERN LAW OF PERSONAL PROPERTY. 

A demonstrative legacy is one which is in its nature a general 
legacy, but is directed by the testator to bo paid out of a port inula? 
iund (b ) ; for example, “1,0001. out ol my 3 por eont. Con- 
sols ” (<j). It has an advantage over a general legacy, as in case 
of deficiency of tlio ostatc lor payment of all (he legacies in full, 
it must nevertheless be paid in full out of the fund if tho fund 
exists; but, on tlio other hand, if tho fund does not exist, tho 
legacy has to he paid out of the general assets. 

A vested specific legacy is rogardod as soparatod from the 
testator’s estate and appropriated to tho legatee as from the 
time of the testator’s death; and therefore dividends or interest 
accruing in respect of it before it is actually paid brlong to tho 
legatee ( d ). So a general legacy diroctcd to ho sot aside at oneo 
on the testator’s death carries interest at the rate of 11. por cent, 
from the death (c). But if a specific legacy is contingent, and 
I'ho subject-matter of tho gifl is not directed to bo sot apart from 
tho rest of the cstato, the interim incomo until tho happening of 
the contingency falls into the residuo of the tosLator’s estate, or 
goes to his next of kin, as the case may be (/); if it is directed 
to ho sot apart, the interim income goos with the legacy (fj . 

A general legacy which is immediate, that is, where payment is 
not to bo deferred until a limo named by the testator, or until tho 
death of a person to whom tho income is given for life, bears in- 
terest at the rate (if any) directed by the will, or otherwise, at 
11. por cent. (<]) from the expiration of ono year from the testa- 
tor's death (h). unless it be given to a child of tho testator or 
other porson to whom ho is in loco parentis, in which case it 
hoars interest from liis death (i) . 


(b) See per Ld. Thurlow, 0,, Atth- 
buruer v. Maatjuire, 1 W. A T. L. C. 
827. 

(o) Kirby v. Putts; , i "Vea. 748; 4 
II. R, 342. But if it lmd been 
“ 1,0001. Consols out of my 3 per cent. 
Conaols,” or “ 1,0007. part of my 8 
per cent. Consols,” it would be spoci- 
flo: ibid., and MuUins v. Hmilh, 1 Dr. 
& Sm. 204. See Be Pratt, [1894J 1 
Oh. 491. 

(d) Sleech v. Thorington, 2 Vos. 
sou. 568; Sarrmrjton v. Tristram, 6 
Vos. 345 ; 5 R. E. 322; Clue v. Clwe, 
Kay, GOO. 


(0) Bandas v. Wolfe Umtay, 1 II. 
Si SI. 125. See Botch v. Poster, 6 
Eq. 311; Re Whittaker, 21 Oh. D. 
657. 

(/) Outhtie v. Wulronrl , 22 Ch. D. 
573, 678; i2e Woodm, [1895] 2 Ch. 
309 ; Theobald on Wills, 181 . 

(<?) R. 8. C., Ord. LY. r. G4. See 
Seton on Dcoree<, 1510—11. 

(7i) Benson y. Mmido, 6 Sladd. 15; 
Wood y. Penoyre, 18 Vcs. 325, 383; 9 
R. R. 185. 

(1) Wilson y. Maddison, 2 Y. & C. 
C. C. 372; GO R, E. 198. 
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A vostoc! gimoral legacy payable in jnluro (k), or a contingent Clap. XX. 
general legacy (l), bears interest only from tho time at which 
it bccoinos payable, unless it bo to an infant child of (bo testator 
or other person to whom bo is in loco purcntis (?«)» 

A gift of the residuary personal estate oi tho testator includos Residuo, 
every interosL in his personal estate which, in the ovont, has not " a w ‘ 
boon ohootually disposed ol (n) ■ Thus, it passes lapsed and void 
legacies (o), and includes personal property over which the testator 
bis a general power oi appointment, and which ho has by his will 
ineffectually appointed (p). 

If, however, a gift of a share of rosidue, or of the residue of 
rosiduo, fails, tho subject of the gift does not fall back into the 
residue but is undisposed of (q ) ; unless there is a direction that 
it shall fall into rosiduo (V), and the residue is givon to persons 
capable of taking it. 

Tho Spiritual Courts, when they granted administration, on- Distribution 
clcavourod to force the administrator to distribute the rosiduo of 
tho intestate’s effects after payment of his dobls among his next 
of kin; but their proceedings wore stopped by the Courls of 
Common Law the rosult boing that (he administrator was 
ablo to keep the residue for his own uho. The law was altered 
by tho Statute of Distribution (/), which provided (it' 1 for (he 
distribution of the residue “amongst (lie wiCo and children or 
children’s children if any such be, or otherwise to the next of 
kindred to the dead person iu equal degroe, or logally representing 
their stocks ” ; that is to say, ano-third to tho wife and two-thirds, 
by equal portions, to the children, and such parsons as legally re- 
present such children pet • stirpes (cc), in case any of the children 
be dead; but if there is no wife, the entirety is to go among the 
ohildron and their representatives. Then there is a provision for 


(, k ) Tyrrell v. Tyrrell, 4 Vca. 1; 
Eerie v. Bellingham , 24 Boav. 448. 

(l) Heath v. Perry, 3 Atk, 101. 

(m) Incledon v. Northoote, 3 Atk. 
188; Re Moody, [ 1895 1 1 Ch. 101. 

(n) Bernatd v. Mtnshull, Johns, 
276; Be Bagot, [1893] 3 Ch. 848. 
Seo Theobald on Will?, 232 et seg. 

(o) Cambridge v. Boas, 8 Vos. 25; 
6 R. R. 199; Leaho v. Bobinaon, 2 
Mer. 302; 16 R. R. 1G8. Hawkins 
on Wills, 40. 


(p) Be Spooner, 2 Sim. N. S. 129; 
Bush v. Cowan, 32 Boav. 228. 

(g) St/hea v. Ryhes, 3 Ch. 301; 
Green v. Pet twee, 5 Haro, 249 ; Lloyd 
v. Lloyd, 4 Boav. 231. 

(r) Re Palmer, [3893 1 3 Ch. 360, 
373; Be Allan, [1903] 1 Ch. 276. 

(«) Sep the history of this stated, 
Garter v. Crawley, T. Raym. 406. 

(<) 22 & 23 Car. 2, e. 10; sea App. 
p 448. 

(«) lb. ss. 3, 5. 

( 0 ) Be Bait, 37 Ch. D. 517. 
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Intestate# 
Estates Act, 
1890. 


Statute of 
Distribu- 
tion. 


any child of the intestate, other than the heir-at-law, bringing 
into hotchpot, so as to make the shares of all tho ohildron equal, 
any advances mado or land settled on him by tho intostato (y) . If 
thero he no children nor any “legal representative” of them, 
then one moioty of the estate is to he allotted to the wife and one 
moiety equally to the “ next of kindred ” who axe in equal degree. 
If there arc neither wife nor children, the entirety is to go among 
the next of kindred and their “legal representatives,” but no 
representation is to he admitted among collaterals after brothers’ 
and sisters’ children (s), and only among them if there aro brothers 
and sisters living (a). 

This Act applies to a partial intestacy (&); and also when a will 
becomes entirely inoperative owing to there being no person who 
can take any benefit under it at the death of the testator, for 
instance, whera the solo beneficiary has predeceased tho testator (c) . 
It does not apply to tho estates of married, women {cl). 

Under the Intostates Estatos Act, 1890 (e), the estate of an 
intestate leaving a widow hut no issue, whore such estate does 
not exceed 500Z., is to go absolutely to the widow, and, if the 
value of the estate exceeds 500Z., in addition to her share of tho 
residue, she is to have a charge on it to tho amount of 500Z. with 
interest at the rate of U. per cent, from the intestate’s death. 
This Act applies when a person dies without loavmg a will (/), 
and not, like the Statuto of Distribution, to oases of partial 
intestacy (/). 

In tho Statute of Distribution (g), the words “children’s 
children” means "isme of children," and ohildren and descen- 
dants of children are distinguished from next of kin (h) . By 
“persons legally representing" ohildren are meant their descen- 
dants in any degree, as distinguished from husbands or wives wbo 
survive children or their issue {Ji). “Next of kindred” means 
next of kindred exclusive of issue of the intestate (h). It is now 
settled that children and issue of deceased ohildren lake per stirpes, 

(y) 22 & 23 Oar. 2, e. 10, s. 5; ( 0 ) Be Ford, [1902] 2 Oh. 605. 

Proud v. Turner, 2 P. Wins. 560. (d) 29 Oar. 2, c. 3, s. 25. Ante, 

(a) lb. b. 7. p. 401; sea p. 428. 

(«) Lloyd v. Teneh, 2 Vos. son. (e) 63 & 54 Viot. 0 . 28. 

215 , (/) Be Tun gq, [1892] 1 Oh. 579. 

(5) Tvimlen v. Twistlen, 9 Yes. 413, (y) S 3. 

425 ; 7 R. R 251; Be Boby, [1908] 1 (A) Be Nutt, 87 Ch. D. 517. 

Oh. 71. 
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not per capita (i), that is to say, tho Calais is diviBiblo into as Chap. XX. 
many shams as there are living children of the inleslale and de- 
ceased children who have left issue; and the issuo of a deeoased 
child lake between them only the share which their ^cccasod parent 
would have taken. Thus, if there bo one child of Iho intestate 
and three grandchildren, children of a deceased child, the child 
lakes one-half and Ihe threo grandchildren lake one-half bofwoon 
them. A posthumous child takes the same as if it was bom in 
its father’s lifetime (7c) . 

The provisions as to advancement and hotchpot contained in Advanoe- 
the Statute of Distribution (l) apply to iho estates of an in- ment ' 
testate jather only (m), and Lo the case in whioh he dies wiLhoul 
a will and not to partial intestacy («); they do not apply to 
brothers and sisters or more remote next of km (o) . The issue 
of a child who has been advanced cannot claim anything without 
bringing into hotchpot the amount advanced to that child (p). 

An advancement is any sum of oonsidorable amount paid by tho 
father or ongagod lo he paid by him after his death (q), as dis- 
linguishcd from sums of trivial amount, os pookol-uionoy, a 
watch, or clothes (r), or sums expended oa maintenance, educa- 
tion, or on the travelling expenses of a child (s'). The hoir at 
law, though he has not to bring into account the value of land 
which comes to him by descent or olhorwiso from (lie intestate, 
must bring advances of porsonalty into hotchpot (1). 

By “kindred” is meant tho connection between persons who “Kindred,” 
aw descended from a common ancestor. 

The kindred that oxists between persons, one of whom ia “Lineal.” 
descended from the othor, is called “lineal.” Each generation 
constitutes a dogroc, reckoning either upwards or downwards. 


(4) Re Natl, sup,, Re Rose, 13 Eq, 
286. 

(h) Wallis v Uodson, 2 Atk. lit. 
© S. 5. 

(m) Salt 7. Frederick, 2 P. Wins. 
356. The law appears to bo settled, 
though the reasons given £or the deoi- 
eion may not convince the reader. 

(«) Per Sir W. Grant, Walton v. 
Walton, 14. Ves. 824; Re Roby, [1908] 
1 Ch. 71. 

(o) Re Gist, [1906] 2 Ch 280, 


(p) Pi oud v. Turner, 2 P. Wme. 
660 

(?) Edwards v. Freeman, 2 P. 
Wins. 445; Re ElocMey, 29 Ch. D. 
260 ; Uatfeild r. Minot, 8 Ch. D. 186. 

(r) Swinb. Pt. 3, s. 18, pi. 30; 
Elliot v. Collier, 1 Ves. son. 15 ; Ptisey 
v, Mesbouvne, 8 P. Wins. 317, note. 
See the cases in the preceding note. 

(s) Swinb. Pt. 3, s. 18, pi. 19; 
Morns v, Rw roughs, 1 Atk. 403. 

( t ) Piatt v. Piatt, Pitzgib. 284, 
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“ Collateral.” 


Intestate 
■who leaves 
no ohlld; 


no chfld or 
father, hut 
mother. 


Intestate who 
leaves vife. 


Half-blood. 


Thus, there is one degree between lather and son; tlioro are two 
degrees botwcon grandfather and grandson. 

The kindred that .exists between persons, one of whom is not 
descended i’rcgi the other, is called “ collateral.” Tho degrees 
are computed by reckoning from one of tho parties up to the 
common ancestor and then down to the other, onoh generation 
constituting a degree, whether the reckoning is upwards or down- 
wards. Thus there arc two degrees between brother and Bister, 
threo between uncle and nephow. Persons of different relation- 
ship to a given porson may he related to him in the same dogree; 
thus, a groat-great-grandchild, a grandchild of a brother, and the 
daughter of an uncle are all in the samo dogree, vis , the fourth. 

If the nearest of kin to an intestate be brothers and sistors 
and a grandfather or grandmothor, all of whom art- of tho second 
degree, it might be thought that they would share equally; but 
it has been decided that tho grandparent takos nothing (it). 

If an inteslato loaves no children or representatives of children, 
his father, if living, takes the whole, or if thcro ho a willow, one- 
half; and formerly, if tho intestate left no wife 01 child or child’s 
representative, or father, his mother, being his sole noxl of kin in 
the first degree, was entitled to all liis personal estate, but it was 
provided by tho statute 1 Jac. 2, c 17 (ir), that in such a oaso 
“every brother and sister and the ropre&ontn fives of (lieui shall 
have an equal share with tho mother.” 

It has beon decided on the construction of this statute 1 Jac. 2 
that, if the intostate loaves a wife, the Act applies to Ihe part not 
taken by her (y); that it applies to the easo where all tho brothers 
and sisters are dead, some of them leaving children; and that the 
proviso in tho Statute of Distribution (s) restricting representa- 
tion of brothers and sistors to their children applies to this Act (a). 
It will bo noticed that, if tho intestate leaves no wife, child, 
father, brother, sister, nephew or niece, this Act does not apply, 
and the mother lakes the whole (b). 

Ho preference is given lo next of kin of the whole blood over 
those of tho half-blood, as in the case of descent of real estate. 


(u) WmcheUao v. Not cliff, Freem. 
Ghanc. 95; Evelyn v. Evelyn, 8 Afck, 
162. 

(c) S. 1. 

(: y ) Keylway v. Ketjlway, 2 P. 
Wins. 844; Gill). Eq. CU. 189. 


(s) 22 & 23 Car. 2, c. 10, s. 7; 
ante, p. 410. 

(a) Stanley v. Stanley, 1 A(k. 456. 
(i) J nekton v. Prntlhom, 11 Yin. 
Ab. 196, tit. Bxors. Z. 12. 
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Tho I'osuli of Lho statutory provisions is that personal oBtato, as Chap. XX. 
to whioh a man, or a woman not under oovorluro (c). dies intos- 
tato, is (subject to payment of debts and of the expenses of funeral, Won. 
of letters of administration and of administration)* distributed as 
follows:— 

(1.) The widow (if any) of tho intestate takos one-third, if tho 
intestate left any children or descendants of children; in every 
other case, in addition to the 5002. to whioh sko is entitled under 
the Intestates Estates Act (d), she takes one-half. 

Subject to the rights of tho widow: — 

(2.) If the intestate leave any children or other lineal descen- 
dants, they take tho whole per stirpes as above pointed out. 

Thus, 

(a) If there are children only and no descendants of any de- 

ceased child, tho children take in equal shares; 

(b) If there are children and also descendants of deceased 

children, tho estate is divisible into aB many shares as 
there aro children and decoasod children of tho ini estate, 

, and the sharo of any deceased child goes to his or kei 
children or remotor issue, tbo children of any deceased 
person taking tho sharo which that person would hav< 
taken if living; 

(e) If all tho children arc doad, tho estate is divisible into as 
many shares as lliero wore children of whom thoro are 
any living descendants, and each share is subdivided 
among such descendants per stirpes. Supposo, for in- 
stance, tho ini estate had two children, A. and B., both 
dead, A. loft one child, 0., who is living, B. left two 
ohildren, D. and E., of whom D. is doad, leaving four 
children. Then 0. takes one-half; E. takes one-half 
of the ono-holf whioh B. would have taken; the other 
half of B.’s shave goes equally between tho four children 
oft). 

(3.) If tho intestate leaves no children or descendants of any 
child, his father, if living, takes the whole. 

(4.) If the father is doad, the mothor, brothers, and sisters of 


(«) Aa we have pointed out (ante, property undisposed of. See also, poet, 
p. 401) the husband of a married Chap. XXI. 
woman is entitled to all her personal (d) Ante, p. 410. 
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“Next of 
kin” and 
“ next of kin 
■woording to 
the statutes ” 
distinguished 


Probata duty 


Estate duty 


Ihe intestate lake in oqual shares; or, if any brother or sister be 
dead loaving children living, such children take the share which 
their deceased parent would have token. 

(5.) I£ the mother bo living, but no brother or sister, or child 
of any dcooascd brother or sistor, the mother takes the wholo. 

(6.) If the mother be dead, the brothers and sisters, or children 
of deceased brothers and sistors, take the whole per stirpes. 

(7.) If the mothor and all the brothers and sisters be dead, the 
children of the brothers and sisters take per ca/pita as next of kin 
together with uncles and aunts, if any (e). 

(8.) If there ho no children, or remoter issue, and no father or 
mothor, or brothers or sistors, nop hews or nieces, the estate is 
divisible equally among such persons as are in the nearest dogrec 
of kindred to the intestate. 

The phrases “ next of kin" and “ next of kin according to tho 
statutes for the distribution of the estatos ot intestates" often 
ocour in deeds and wills. 

By “ next of kin ” s impliciter, are meant tho nearest of kin in 
tho strict meaning of tho word; while “ noxt of kin according to 
the statutes,” &c., include those porsons who, not being Lhom- 
selvos next of kin, take as representing docoased next of kin (/); 
and a reference to intestacy has tho same olfocL as a reference 
to the statute; c.g , a gift to “ my next of kin as if 1 bad dioil 
intestate ” (g) . 

A gift to “ next of kin," either simplicitcr, or by roforonco to 
the statu to or to intestacy, does not include a wife or husband ( h ). 

Formerly probate duty upon tho value of the personal esLafco 
was payable upon the grant of probate or letters of adminis- 
tration in respect of the assets of tho deceased situated within ihe 
jurisdiction of the Court (i). Now, by tho Financo Act, 1894 (7c), 
“ estate duty ” is payablo upon the wholo of the proporty passing 
on the death of any person (subject to some exceptions), at rates 


(e) Durant v. Pmlwood , 1 Atk. 
154; Dovers v. Dawes, 8 P. Wms. SO. 

(f) Elph. N. A 0 Intorp , 376 el 
scq.; Hawkins on Wills, 97 See Be 
Bichat ds, [1010] 2 Ch. 74. 

(y) Hawkins on Wills, 99; Mars 
v. Seats, [189G] 2 Oh. 802. See Be 
Pat sons, iS Ch, D. 61, 63. 

(A) lb , and roo Elmaley v. Young, 


2 My JsK. 780; seo 39 R. R. 353. 

(j) Att.-ffen. v. Hope, 2 Gj. & F. 
84 , 37 R. R 29; Att.-ffen, v. Bou- 
mne, i M. & W. 171; SI R R, 517; 
Re Gotntnet oud Bank of India, 5 Ch 
314. 

(A) SI A 58 Viol o, 30, ss. 1 — 22, 
as amendod by 59 & 60 Viet. o. 28, 
7 Edw. 7, o. 13, and 10 Edw. 7, c. 8. 
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graduated according to the total value of the estate, and the Chap. XX. 
exeoutor or adminibtral or has to pay tho duLy at that rato upon tlio 
personal proporty of Ihc deceased (1c). 

Legacy duty also is payable on tho payment or dolivorv of Legacy duty, 
any logacy, with some exceptions, at a rate which varies accord- 
ing to the relationship of the legatee to tho deceased (1 ) . 

Tho object of the Acts imposing probate duty, now “estate p 10 bate auty 
duty,” is to tax the property to which title is given or perfected by 
the letters of administration or by the probato, and to levy that gniBhed. 
tax prior to administration; while tho object of the imposition of 
legacy duty is to tax the property actually taken by the suocessors 
of the deceased and to levy that tax at the time when the enjoy- 
ment accrues (m). 


Domicile. 

“Domicilo” is popularly used in the meaning of the place whoro Domicile, 
a man lives or whore ho has his home. The various moanings in 
which tho word is used in law, whether for ascertaining rights of 
succession, rights of bolligoronts, the forum of jurisdiction, or 
trading privileges, are closely conneotod with Ihc idea of home 
Whan tho word is used with roferonoe to quostions of succession, 

“ tlio domicilo of a person is tho place whero ho has his true fixed 
permanent homo and principal establishment, and to which, when- 
ever he is absent, ho has tho intention of returning ( animus rever- 
tendi ) ” (n). When usod in this moaning, domicile must he distin- 
guished from “rcsidonoe/'for a man may have several residences, 
though he can have but one domicilo, and, as an infant has the 
domioile of his parents, it is possible for a person to he domiciled 
in a plaoe in which he has never resided or even been (o). 

“Domicile,” as applied to eases of succession, may mean 
(1) domicilo of origin, or (2) domicile by operation of law, or (3) 
domicile of choice. 

1. Tho domioilo of origin of a legitimate child is tho domicilo i Domioila 
of liia father; of an illegitimate child (and probably of a post- oEori P B ‘ 
humous child) is the domicile of his mother at the time of his 
birth (p) . If a child is born while his parents are temporarily 


(ft) Soe previous page. 

(l) Upon, this subject generally, see 
Hanson’s Death Duties. 

(m) Blackwood v. The Queen, 8 
App. Gas, 90. 


(») Story, Conflict of Laws, § 41, 
See Re Ormgmsh, [1692] 3 Oh. 180. 

(o) Walcot v. Botfield, Hay, 534. 

(p) Udny v. Vdny, L. R. 1 33. L. 
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Chap. XX. 


2. Domicils 
by operation 
of law. 

Wifo. 


Infant child. 


3. Domicile 
of phoioe. 


absent from homo, (ho place ot his hirtli is not his domicile of 
origin (q). 

2. By marriage it becomes the duty of the wife to live with her 
husband, and therefore she acquires his domioilo (r), not only as 
a matter of law, but, if aho livos with him, as a matter of fact her 
domicile changes with his (s), and she is unable during the cover- 
ture to acquire a domioilo different from his, oven if sho is living 
apart from him under the provisions of a separation deed (£) 
On the other hand, if her husband has ceased to have the right to 
control her actions owing to her having been divorced a vinculo 
matrimonii, she can acquire a domicile different from his (u ) ; 
but it is doubtful whether a divorce a mens® et thoro (sc), or a 
judicial separation under 20 & 21 Viol. c. 85 {y), enables her 
to acquire a domioilo different from his. 

In like manner, the father of a legitimate infant child has the 
right to control its actions, and therefore the domicile of such a 
child changes with that of its father ( z ) . After the death of the 
father, the domicile of an infant child generally, but not neces- 
sarily, changes with that of the mother if the' child is living 
with her, until she re-mairios (a); the mother has tlio power lo 
change the, domicile of the child by changing her own, but may 
refrain from exorcising that power (a). Tho quostion is hardly 
settled whether a guardian has the power of changing tho domicile 
of his ward (b). 

3. A person mi juris may ohango bis domioilo whenover and as 
often as he likes, but in order to change his domioilo ho must net 
only intend to do so, but he must actually do so. In othor words 
a new domicile, called domicile of ohoico, is acquired by tbo coni- 


So. 141. Sec Re C'mgms/i, [1892] 3 
CL. 180. 

(q) Stary, Conflict of Laws, § 46. 

(r) Dulhomie v. M’DovM, 7 Cl. & 
F. 817; 51 R. R. 86; Survey v. 
Forme, 8 App. Cas. 43. 

(s) Turner v. Thompson, 13 P. D. 
37; Be Stools v. Outfits, [1900] A C. 
21; Ke Karim, [1900] P. 211 ; Vtdits 
v. 0‘llaijun, [1900] 2 Cli. 87. 

(t) TVartondcr v. Wat render, 2 Cl. 
& E. 488; 37 R. R. 188; Re Daly, 25 
Bear. 456. 

(«) Westlake, Priiate International 
Law, § 253, p. 825. 


(«) Williams v. Bonner, 2 Rob. 
505 ; Re Eachenw, [1911] 1 CL. 578. 

( y ) Dalylm v. Robins, 7 IT. L. C. 
390; Re Maohemie, sup. 

(a) Sharpe y. Crispin, L. R. 1 P. fc 
D, 611; Re Craigmsh, [1892] 3 CL. 
180. 

(«) Poftnget y. Wiyhiman, 3 Mcr. 
87; 17 R. R. 20; Johnstone v. Beattie, 
10 Cl. & P. 138; 50 R. R. 23; Re 
Beaumont, [1893] 3 Ch. 490. 

(J) Potwgei y. WnrhHntm, sup.,' 
Boughs y. Douglas, 12 Bq. 625; 
Story, Conflict of Laws, § 505. 
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biuation ol residence and tho intention to permanently reside in a Chap. XX. 
given country, but not otherwise). Thoro may bo some doubt — 
whether it is not also neoossary that the porson should havo the 
intention of incorporating himsoll with the population of the 
country where he takes up liis residence, so that the application of 
its law to him is in accordance with his wishes (c) . 

The domicile of origin continues unless a fixed and Bottled pur- 
pose, a final and deliberate intention, to abandon that domicile 
and aoquire another as the solo domicile is clearly shown (d). 

The domicile of ohoioe continues until another domioile has been 
acquired (e). 

The domicile of an ambassador or charge d'affaires, and of Ambassador, 
the members of his suite, or of any person in the civil or ? ul3lio 

, " r . , servants 

military sorvicc of tho Crown, is not changod by his service 
abroad (/). 

It also appears that an olficer who is not employod, but is liable 
to bo employed, cannot acquire a foreign domicile (g). On tho 
other hand, a person entering into the public service of a state in 
which ho is not domioilod, probably acquires a domicile thorc (ft). 

A person domioilod in the King’s dominions docs not change his Rqldiom ana 
domioilo by entering tho navy or avmy(i). nftllor8, 

A person who is not sui juris oannot change his domioilo of reraonn not 
his own acoord. In particular, an infant cannot do so (Je). 

Questions relating to domicile must ho carefully distinguish oil 
from those relating to allegiance or naturalization (l). For in- 
stance, a British subject may bo domiciled in America and 
naturalized in France. “ Allegiance ” is a faith that tho subjool Allagfunrc. 
owes to the Crown, so that the phrases “ to owe allegiance to tho 


(a) Maorhouse v. Lord, 10 H. L. C. 
272, Ho Martin, [1900] P. 211; Mo 
Johnson, [1908] 1 Oil. 821; Westlake, 
Private International Law, § 254 el 
s eq. 

(d) Wtnam v. Att.-Cren., [1904] 
A. C. 287; Huntly v. Qasleell, [1906] 
A O. 66. 

(a) Orquhart v. Butterfield, 87 Ch. 
D 357; Udny v. Vdny, L. R. 1 H. L. 
So. 441; Moorhouse v. Lord, sup. 

if) Douglas v. Douglas, 12 Eq. 617 ; 
Att.-ffm. v. Napier, 6 Ex. 217; 
Brown v. Smith, 15 Beav. 444; Att.- 
<3en. v. Potting er , 6 II. & N. 783; 

G.P.P. 


Sharpe v. Crispin, sup. 

(?) Hodgson v. Beauohesno, 12 Moo. 
P. O. 285. 

(A) Ommaney v. Bingham, oited in 
Somerville v. Somerville, 5 Vos. 757; 
5 R. E. 155. 

(4) Brown y. Smith, 16 Beav. 444; 
Bus p. Cunningham, 13 Q. B. D. 418; 
Me Macreighl, 30 Oh. D. 165. 

(h) TJr quharl v. Butterfield, 37 Oh. 
D 857 ; Somerville v. Somerville, 6 
Vos. 787; 5 B. R. 155. 

(7) Vdny v. Vdny, sup ; Haldane v. 
E oh ford, 8 Eq. 631; Ahd-ul-Messih v. 
Fart a, 13 App, Cas. 481. 

27 
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Naturaliza- 

tion, 


King” and “to he a British subject” moan tho same thing. 
Naturalization is where an alion becomes a British subject (m). 
A person born a British subject could not formerly throw off Ms 
allegiance, but the Naturalization Aot, 1870, enables him to do 
so where, on his birth, he became a subject of a foroign stato 
as well as a British subject; and under the same Act a British 
subject who, while resident in a foreign state and under no dis- 
ability, becomes naturalized there, ceases to be a British subject, 
but has tbo right to remain a British subject on making the pre- 
scribed declaration (w). This provision does not empower a 
British subject to become naturalized in an enemy state at war 
with this country (o). 


Bepullieation. 

The reader is referred to tho author’s work on Real Property (p) 
for the methods of reviving a revoked will, a process which is 
often, though incorrectly, called “repuhlication." 


(m) Naturalization. Aot, 1870 (88 & (o) Bex v. Lynch, [1903] 1 R. B. 

34 Viot. o. 14). 444. 

(«) Ss. 4, 6. Sae, as to British sub- (p) M. L. R. P. 427. 
jects, post, p. 435. 
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CHAPTEB XXI. 


PERSONS UNDER DISABILITY. 


Mamed Women — Infants — Lunatics — Aliens. 

Married Women (a). 

The position oi a married -woman in respect of personal pro- Chap. XXI. 
party is to bo considered (1st), as it was defined by the common 
law; (2ndly), in respect of the rights givon to her in equity by Law— 
means of trusts of property to be held for her separate use; and au'tuk;T 
(3rdly), in respeot of tlio proprietary rights conferred by modern 
statutes, viz., Tho Married Women’s Property Acts, 1870 (6), 

1882 (c), 1893 (d), and 1907 (e). 

(1.) At common law the morriago is an absolute and unquali- The common 
fled gift to the husband of all chattels personal of tho wile in {“^Son 8 
possossion in her own right, whothor belonging to hor at tho time 
of the marriage or acquired subsequently during tho covorturo, 

Find whothor ho survives her or not. Tho property is divested 
out of the wife and voslod in. the husband only: he may dispose 
of it in his lifetime or by his will, and it passes to his executors 
or administrators as part of his porsonal estate (f) . Tho effoot 
of marriage on tho wife’s chattels personal in possossion was u 
consequence of the doctrine that, for most purposes, “husband 
and wifo arc but one person in law ” (g) . 


(a) Sec, as to reel estate, M. L. B. 
P. 65 et saq. It ia not practicable 
■within the limits of this work to give 
more than an outline of the proprie- 
tary righte of married women in 
personal property; for furtkor infor- 
mation on the subject tho reader is 
referred to tho text books specially 
dealing with it, whioh must also be 
consulted as to the contractual obliga- 
tions of married women, and other 
matters outside the scopo of this 
treatise. As to the history of the law 
.of England with respeot to married 


women’s property, see the essay by 
Mr. C. S. Kenny; and Haynes, Out- 
lines of Equity (Lecture i'll.) . 

(6) 83 ii 84 Viet. o. 93. 

(o) 46 & 46 Viet. e. 75. 

(rf) 56 & 67 Viot. o. 68. 

(«) 7 Edw. 7, c. 18. 

(/) Oo. Litt. 361 b; Purdew v. 
Jackson, 1 Russ. 1, 59, GS. 

(y) Litt. s. 291. See Kenny on 
Married Womon, pp. 7 et saq.; 
Phillips v. Barnet, 1 Q. B. D. 440, 
per Lush, J. 


27 (2) 
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Will of 
married 
woman. 

Parapher- 

nalia. 


Ohosas in 
aotion. 


Tlio vile, may, kowovor, dispose of ha’ personal estato by a •will 
made with the consent of hor husband; that consent may he givon 
at any time, even aflor the death of tho wife, but it oan bo re- 
voked at any time before probate of the will (h). 

The only exception to the rule appears to bo in the case of 
“paraphernalia” of the wife, that is, apparel and ornaments 
suitable to the wife’s condition in life, and givon to her by her 
husband for her use ns his wife, as ornaments of her person only. 
Of these the husband cannot dispose by will, but be oan dispose of 
them in his lifetime by sale or gift. The wife cannot dispose of 
them during her husband’s lifetimo, but if she survives him they 
bolong to her, subject, however, to his debts, if Jiis other assets 
are insufficient (i) . 

It has been hold that tho Married Women’s Property Acta havo 
not affected tho law as to gifts of paraphernalia (7c); but Farwoll, 
L.J., has expressed the opinion that since thoso Acts this oxcop- 
tion to the husband's rights has coasod to oxist ( l ) . Gifts by 
strangers to tho wife, or gifts by the husband not as paraphernalia, 
aro tho separata property of the wifo(m). 

A chose in action ( n ), being a right of action to recover some- 
thing which is not in possession, may bo eithor an immediate right 
of aotion to obtain possession of tho property or a futuro right of 
action to obtain such possession at a future timo, in wbioli caso it 
is commonly called & “reversionary choso in action.” Thus, a 
debt to recover which there is a present right of action, or a legacy 
immediately payable, is to bo distinguished from a right to recover 
or obtain property after tbo death of a living person, as whoro a 
fund is held by trustees upon trust to pay tbo income to A. during 
his life, and after bis death to transfer the fund to 13.; koro B. 
has during A.’s life a reversionary chose in action. 

“The nature and extent of the husband’s interest in and power 
over tbo wife's choscs in action is," it has been said (o), “ of a 
peculiar nature. Marriage, the law says, is only a qualified gift 


(h) Sea Elliott v. North, [1901] 1 
Cli. 424. Ante, p. 890 j post, p. 426. 

(t) See Graham v. Londonderry, 3 
Atk. 393; father v. father, [1896] P. 
1; Masson v. Le Fries, [1909] 2 K. B. 
394; and cases cited in notes to Ex time 
v. fenant, in 1 W. is T. L. C. 770. 

(S) father v. Tasker, tup. 


(2) Masson v. Le Flies, tup. 

(»i) Matson v. Le Fries, sup.; 
Tashei v. father, sup.; Nx p. 
Parnell, 37 W. B. 464. 

(«) As to choses in aotion, seo ante, 
V • 130 . 

Co) I’m Ld. Gifford, M.R., Purdew 
v. Jaohson, 1 Buss. G6; 26 B. R. 6. 
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to Iko husband, of the wile’s chosos in notion, viz., upon condition Chap. XXI. 
that he reduce them into possession during its continuance. II ' ' 

ho happen to die boloro his wife without having reduced such 
property into possession, sho, and not his personal representa- 
tives, will bo entitled to it. The wife’s right is not divested by 
the marriage. The okose m action continues to belong to her, 
unless the husband can and does reduce it into possession and 
thereby makes it cease to be a chose in action. Tho husband 
lias not on tho marriage any immediate property in tho chose in 
action; he has only tho right to reduce it into possession if it be 
in a slate capable of being so reduced. Seduction into posses- 
sion is a necessary and indispensable preliminary to tho husband’s 
having any right of property in himself or to his being able to 
convoy any right of property to another. If he dies without 
having beon able or willing to perform this condition, the right of 
the wile continues unaltered exactly as if sho had never marriod. 

Her title is the same after her husband’s death as it was before hor 
marriage. The husband had a power, but he had novor exorcised 
it; or tho chose in notion was so oiroumstanced ” [as, for instanoo, 
where it is reversionary] “ that he could not oxorcise it so as to 
fulfil tho condition upon which his titlo depended ” (p) . 

No general rule can bo laid down as to what amounLs to Whatie. 
reduction into possession (q). Somo act must bo done which will into po SS6 “_ 
havo the oilcol of olmnging tho property in the choso in aotion, or “cm." 
giving the husband control over the chose without the necessity 
of an aotion (r), or enabling the husband to sue for it as had and 
reooivod to his use (s) . The husband muBt, for some moment of 
time, have obtained absolute dominion over the property (t). 

The actual receipt by the husband of monoy due to his wife is 
a reduction into possession (w); so a transfer of hor stock into his 
sole name; or if he issue exooution on a judgment obtained by 
him for money duo to her; or if an agent appointed by husband 
and wife receives money forming part of an estate of whiolr the 
wife is administratrix (*) . But mere rocoipl of interest on a debt 

(j>) Sea Fleet v. Perrins, L. R. 3 (s) 4Uohison v. Dixon, 10 Eq. 589. 

Q. B. 636, 4 id. 600. (<) Nicholson y. Drury, 7 Oh. D, 

(j) See notos to Hornsby v. Lee, 56, per Dry, J. See Parker v. Lech- 
in 1 W. & T. L. 0. 168. mere, 12 Oh. D. 266. 

(r) Per Fry, J., Be Barber, 11 Oh. («) See Sees v. Keith, 11 Sim. 388. 

D. 442. And see 2 Spence, Eq. Jnr. (®) Be Barber, 11 Oh. D 442. 

478. 
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has been hold not to be a reduction into possession («/). The re- 
ceipt by the husband must be as husband, and not mcroly as a 
trustee or executor («). 

We have seep, that, if the husband dies in his -wile’s lifetimo, 
-without having reduced the chose in action into possession, it 
belongs to the wife by survivorship. On the other hand, if the 
wife dies in her husband’s lifetime, he is entitled to her choseB in 
action not reduced into possession upon taking out letters of 
administration to her (a); and if he dies without having taken 
out administration to her, his bonedoial interest passes to his 
personal representatives (&,). 

So long as a oliosc in action is reversionary there can of course 
bo no reduction into possession by tho husband- An assignment 
of it by him would not operate as a reduction into possession (c), 
and would not defeat the wifo’s right by survivorship, which is 
a legal right against which the equitable right, if it existed, of 
tho assignee could not prevail (a). The assignment by the hus- 
band could not pass more limn his right to reduce tho choso into 
possession if ho should be able to do so, i.e., if it should fall into 
possession before his death. If the husband died whilo tho chose 
in action was still reversionary, the assignee could lake nothing, 
for all ho obtained by the assignment was tho qualified and con- 
tingent right, of his assignor (<■) . 

If tho wife died while the chose in action was still reversionary, 
the husband would as her administrator take it subject to any 
previous assignment made by him, «nd thorefore it would belong 
to the assignee, subject, however, to payment of the wife’s 
debts (d). 

In oases where the wife’s choso in action is equitable, and not 
legal, she is entitled to her “ equity to a settlement,” that is, she 
can obtain an order from a Court of equity that the whole or part 
of the property shall be settled upon her and her children, instead 
of boing taken by her husband or bis assignee (e). Such an order 


(y) Hart v. Stephen!, 6 Q. B. 937. 
0) Baker v. Sail, 12 Ves. 497; 
Wall v. Tomlinson, 16 Yea. 418; 10 
R. R. 212. 

(a) Ante, p. 401. 

(8) See He Harding, L. R. 2 P, A 
D. 894; Smart t. Tranter, 43 Ch. D. 
587; He Atkinson, [1899] 2 Cli. 1. 

(a) Pvrdew v. Jaokson, 1 Russ. 1, 


64, 67; 25 R. R. 6. 

(d) Heard v. Stanford, Oases temp . 
Talbot, 178. 

(a) Sob Wallace v. Auldfo, 2 Dr. & 
Sm. 216; 1 De G. J. & 3. 648; Mi- 
bank y. Montolieu, 1 W. & T. L. 0. 
650, and notes thereto; Vaizey on 
Settlements, 271. 
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can bo obtained oitbor in an notion brought by the husband to Chap. XXI. 
recovor tho property in a Court o£ equity, or in an action brought 
by tho wife for the purposo of enforcing her equity (/). This 
rig-lit can bo asserted against any assignee of the husband (g). 

There is no lixod rule, but generally ono-half , though somotimes 
the whole, is directed to be settled (ft). 

Under the old law, as a married woman had no power of die- Maiw Aot. 
posing of proporty other than property belonging to her for her 
separate uso, and the husband’s right to her reversionary choses 
in action was of tho qualified and contingent character above, 
described, it was not possible, even for husband and wife togolkor, 
to make an absolutely offcctual disposition of such choses in action; 
but by an Act passed in 1857, and commonly called “Malms’ 

Act” (i), it was provided that every marriod woman may, with 
tho concurronco of her husband, by deed acknowledged in the 
manner required by the Fines and Recoveries Aot(jf), dispose of 
her future or rovorsionary intorest, vested or contingent, in any 
personal cstato to which she is entitled .under any instrument 
made (It) after 1857, except her own marriage sottlemont, as fully 
and effectually as if she woro a feme sole ; and may in like manner 
roleaso or extinguish any power in regard to such personal estato, 
and rcloase or extinguish hor equity to a solLloment out of her 
personal properly in possession under any such instrument as 
aforesaid; hut the Act is not to extend to any rovorsionary 
interest as to which she is by tho instrument creating it restrained 
from alienation. 

The title of tho married woman must be dorivod under an 
“ instrument,” and the Act does not apply to property derivod 
under an intestacy (J). “Future interests” mean interests to 
which the married woman has, at the date of the disposition, 
some existing title at law or equity, and do not include more 
possibilities or expectancies (m). The Act includes legal choses 
in action (■»). 

Tho concurrence of tho husband, and the separate examination, 

(/) See note («), p. 422. (j) 3 & 4 Will. 4, o. 74. 

(i/') Macaulay v, Phillips, 4 Yob, 19 ; (k) Bobsrts v. Cooper, [1891] 2 Oh. 

Heberts y. Cooper, [1891] 2 Oh. 835. 385; He Bloom, [1894] 1 Ch. 308. 

(h) Be Suggitt, 3 Ch. 215; Boberts (I) Allcard v, Walker, [1896] 2 Oh. 
v. Cooper, sup. 369. 

(») 20 & 21 Viol. o. 57. Saa notes (*») lb. p. 880. 

to Hornsby v. Lee, 1 W. & T. L. 0. (») Wilherby v. Beckham, 60 L. J. 

177. Ch. 511. 
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arc not necessary in reaped of property to which the Married 
Women’s Property Act, 1882, applies (o). 

It is not strictly within the scopo of the present tveutiso to deal 
with chattel interests in land; but it may bo convenient hero to 
note that, at common law (p), legal terms of yonrs belonging to 
the wife, become, on the marriage, the proporty of the husband 
mb modo and not absolutely. He becomoB possessed of thorn in 
her right (p), iand entitled, to the rents and profits of thorn during 
the coverture. The marriago does not divest the term out of tho 
wife, but tho husband may disposo of it inter vivos, though not 
by his will (q), and if ho survives his wife ho is entitled to it 
absolutely jure mariti. without taking out administration 1o 
her (r); but if tho wifo survives the husband, slm is cntitlod to 
it, subject to any disposition made by tho husband inter vivos, 
Tho husband’s rights extend to reversionary interests of tho wifo 
in loaHcholds f or years (s), unless they arc of such a nature that 
they could not possibly vest in possession until all or the husband’s 
death ( i ), 

(2.) Equitublo separate estato of a marriod woman must bo 
distinguished from separate oslate which is modi* sueh under 
statutory provisions (w)- 

In equity a manned woman has over smeo tho reign of Elisa- 
beth^) been considered as capable of possessing property to her 
separate use, independently of hor husband; sueh property is 
called hor separate estato, and, in respect of it, slm is considered 
as a feme sole. It may he acquired either by contract with tho 
husband before marriage, or by gift from bim, or from any 
stranger, wholly independent of such oonlraot; so far as liis legal 
rights as husband may interforo, tho Court will treat him as a 
trustee for the wifo {y ) , 

(o) Soo Riddell v. Mrrmgton, 2G Ch. 

D. 220; Re Batt, |"1897] 2 Oh. 65. 

(f) Co. Litt. 300 a. 

(?) Jhacehidge V. Cooh, PJowd. 

418 

(»■) Ite Bellamy, 26 Ch. D. G2D; 

Sttrman v. Wharton, [1891] 1 Q,. B, 

491. 

(s) Re Bellamy, uhi sup. 

(/) Buberley v. Bay, 16 Beav. 38. 

(uj Pail, p, 428. 

(a) Sanhj v. Golding, Cary, 124. 


Sro tho early eases oited in Kenny on 
Marriod Womon, pp. 99 et -ieq., and 
in IlaynBa, Outlines of Equity (Leo- 
turo VIT.). As to soparato proporty 
generally, see Yaizey on, Settlements, 
Ch. X., pp. )47 et ieq. 

(, y ) Per Ld. Langdale, jSt.lt., T al- 
lot t v. Armstrong, 1 Beav. X, 21; 49 
R. R. 280. As to the husband being 
a trustee, seo per James, L.J., Ash- 
worth v. Outram , 6 Ch. D. 941; Res 
V- Siletk, 14 Q. B. D. 417 ; Wauell v. 
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The legal osialo in the wile’s separate property being vested in Chap. XXI. 
a U’usteo or trustees, she cannot convoy any legal intoroBl in it; 
but so Car as her equitable bonoficial intorost is concerned, she 
has tho same power oC disposition, whether inter vivos or by will, 
as if sho wero unmarried (g) . Tho soparato use operates as a 
protection to a married woman against tho legal powor over tho 
vifo’s property which is vestod in the husband. “ It acts in con- 
travention and control of the legal right of the husband, and as 
against his logal powor it is a sufficient, protection; but, tho power 
of alienation remaining in tho wife, tho soparato estate, un- 
fettered, is no protection against tho moral influence of the 
husband; and many instances have occurred, and daily occur, 
in which the wife, under tho persuasion or influence of her 
husband, has been, and is, induced to exercise her power of aliena- 
tion in his favour, or for Iris benefit, and thus defeat the protection 
intended for her” (a). It has, therefore, become usual to intro- UoBtraint on 
duoo into wills and setLlomonts a clause directing that the soparato antici P ation - 
estate shall be incapablo of assignment in anticipation, or of 
alienation; and tho validity of this rostraint on anticipation 
has long been allowod (b). But a restraint on anticipation can 
only bo imposod in respect of soparate estate (c); though it is 
sufficient if tho separato iihc arises only by virtuo of tho Act (d) . 

Separate estate, as its nanio implies, has its existence only 
during a coverture, i.e., so long as tho owner of it is a marriod 
woman (c); but, unless the trust for soparato use is limited to the 
duration of a specified marriago (/), the Boparalo use will again 


Leggatt, [1896] 1 Ch. 65i. As to 
gilts by husband to wifo, see Vaissoy on 
Settlements, 7G0, and ante , p. 94, 

(a) Fettiplaoo v. Gorges, 1 Ves. jun. 
48; 1 B. B 79. 

(a) Por Ld, Langdale, ALR., Tul- 
lett v. Armstrong, 1 Bouv. 1, 22; 49 
R. B. 280. As to gilts by wifo to 
husband, see Vaizey on Settlements, 
783 et sag, 

(5) lb. See, further, as to separate 
estate, por Ld. Selbomc, 0., Cahill 
v. Cahill, 8 App. Cas. 428 (cited M. L. 
B. P. 67) ; Taylor v. Meads, 4 De G. 
J, & S. 697, 603 (oited II. L. E. P, 
69); end as to restraint on anticipa- 


tion, M. L. B. P. 72; Elph. N. & 0. 
lnterp, 301; Theobald on Wills, 642 
et seq. ; Butter v. Butler, 16 Q. B. D. 
377. As to the history of the 
“ restraint on anticipation,” see 
Haynes, Outlines of Equity (Lecture 
VII.), p. 227; Kenny on Married 
Women, 104. 

(o) Slogdon v. Lee, [1891] 1 Q. B. 
661. 

(d) Re Luinley, [1891] 2 Oh. 690. 
(s) Tulletl v. Armstrong, sup. 

(f) lb. p. 27; Hawkes v. Hubbaok, 
11 Eq. 5; Hamilton v. Hamilton, 
[1892] 1 Ch. 398; Stroud v. Edwards, 
77 L. T. 280. 
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arise on a subsequent marriage (ij); and tlio roslraint on anticipa- 
tion, being only an incident of the separate relate, erases with 
the determination of the coverture but attaches again on a subse- 
quent marriage^). Therefore, after tho death of the lm&band 
or dissolution of tho marriage, the tviCo (so long as she remains 
unmarried) can dispose of property which during tho marriage was 
her equitable separate property subject to a restraint on anticipa- 
tion ( h ) 

Tho restraint on anticipation does not apply to income which 
has aoorued duo to a married woman, though such income has not 
come to her hands, but is in the hands of her trustees (i) ; but when 
a judgment has been obtained against her, income which has 
accrued due after tho date of the judgment cannot be attached 
to satisfy the judgment (Jc). 

A married woman cannot by any estoppel from her acts, con- 
duct, or admissions, or by her own fraud, bo doprived of the 
protection afforded by a restraint on anticipation (1). 

The Conveyancing Act, 1911, provides that, whoro a married 
woman is restrained from anticipation, tho Court may, with hor 
consent, by judgment or order bind her intorcBt in any property 
if it appears to tho Court to ho for her bonefit to do so(m). 
The Married Women’s Property Act, 1893, enables the Court, 
bofore which any action or proceeding instituted by a woman is 
pending, to order payment of the costs of tho opposite party out 
of property which is subject to a restraint on anticipation, and to 
enforce such order by the appointment of a roooivor and tho sale 
of the property (w). 

The quality of separate property ceases on tho death of the 
married woman, and thereupon, in tho absence of oxpress pro- 
vision to the contrary, her separate property (so far as she has not 


(y) Tuttelt y. Armstrong, 1 Boav. 
lj 4 My. So Or. 390; 49 R. R. 280; 
Skafto v. Sutler, 40 L. J. Ch. 308; 
Hamilton y. Hamilton, tup.; Stroud 
v. Edwards, sup.; Re Wheelei, [1899 J 
2 Oh. 717. See Woodmcston v. Waller, 
2 R. & My. 197. 

(A) Wright v. W light, 2 J. is H. 
647. 

(») Hood-Raws v. Ueriot, [1896] 
A. 0. 174. 

(Jc) Rolitho v. Qidlet/, [1906] A. C. 


(l) Batman v. Faber, [1898] 1 Ch. 
144. 

(m) 1 A 2 Goo. 6, o. 87, a. 7, which 

enlarge? tho seopo of and repeals s. 39 
of tho Act of 1881. Soo He 
Pottaid, [1896] 2 Oh. 662; He 

Blundell, [1901] 2 Oh. 221. 

(«) 66 & 57 Viot. o. 63, s. 2. Hood- 
Bans v. Harlot, [1897] A. 0. 177; 
Hood-Barn v. Cathcart (No. 4), 
[1805] 1 Q. B. 878; Nunn v. Hyson, 
[1901] 2 K. B. 487; Hresel v. Ellis, 
[1905] 1 It. B. 674. 
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disposed of it by will or otliorwise) devolves, and the right of Lor Chap. XXI. 
husband surviving her accrues, just as it the soparato use had 
nover existed (o) . 

No particular form of words is required to oro^o the separate Separate , 
use. Any expression from whioh an intention to oxoludo the cr^tud. 
husband can bo clearly inferred will be sufficient for that purpose; 
but the intention to givo a separate estate must be olearly 
expressed (p). The words must show an intention to secure the 
property against the control of the husband and to give to the 
wife the sole and absolute disposition ( q ). 

The usual origin of separate estate is an ante-nuptial Battle- 
ment, or a gift or limitation to her separato use in some other 
written instrument inter vivos, or a bequest by will, but such 
separato estate may arise in other ways, as, for example, where 
her husband agrees after the marriage that Bho shall oexry on a 
trade or business on her soparato account; and suoh agreomont may 
be expross, or implied from conduct on the part of the husband 
showing that he had made himself a trustee for the wife(r). 

And separate property might arise whore a wife was dosertod by 
her husband (s), or judicially separated (i)- 

Lord Langdale, M.E. (u), expressed the result of tho authorities 
in tho following propositions: — 

" Property givon to a woman for her sepaiato uso, independent of 
any husband, may bo enjoyed by her during her covorturo as her 
soparato oslalo, although tho property originally, or at any subse- 

5 uenl period or periods of time, became vested in hor when discovert, 
n respect of suoh separate estate she is considered as a feme sole, 
all hough oovert. Her faoulties as suoh and -the nature and extent 


(a) For Stirling, J., Be Lambert, 
30 Ch. D. 633, citing Proudley v. 
Fielder, % My. & K. 37; 39 ft. It. 
135; Molony v. Kennedy, 10 Sim 254; 
51 R, S. 236; Cooper v. Macdonald, 
7 Ch. D. 296. See anti s, p. 401. 

(p) Sea Elpli, N. & 0. Intorp., 
Rule 117, p. 298, and instances there 
cited, and in tho notes to Jlulma v. 
Tenant, 1 f & T. L C. 691; Theo- 
bald on Wille, 640; Vaizey on Settle- 
ments, 754. 

(q) Matey v. Bowen, L. R. 4 II. L, 
288. Seo Barman v. Wharton, [1891] 
1 Q B. 491. 

(r) See tiro oases of Ashworth v. 
Outran, 5 Ch. D. 923; Lovell y. New- 


ton, 4 C. F. D. 7; and Jle Beat mar, 68 
L. T. 905 

(i) Oeml y. Juxon, 1 Aik. 278. 

(t) Budge v. Weedon, 4 De G. t 
J. 216. See as to a protection order 
on desertion, 20 k 21 Viot. o. 86, s. 21, 
amended by 21 & 22 Viet. o. 108, s. 8; 
Mahoney v. W Car thy, [1892] F. 21; 
Hill y, Cooper, [1893J 2 Q. B. 85; Be 
Hughes, [1898] 1 Ch. 629; as to judi- 
cial separation, 20 k 21 Viot. o. 86, 
ss. 25, 26, on which, see Waite y. 
Morland, 38 Ch D. 135; JHU y. 
Oooper, sup, 

(«) Tvllett v. Armstrong, 1 Beav. 
1, 32; 49 R. R. 280. 
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of them aro to be collected From, the tonus in •which, the gill is made 
to her and mil be supported by tho Court for hor protection..’’ 

“The words ' independent of a husband,’ vvhothor expressed or 
implied in tho terms of the gift, moan no move than that tho Court 
will not permit (he marital power of the husband to bo used in contra- 
vention of tho enjoyment of the properly according to Ihe towns of 
the gift.” 

" If the gift bo made for her sole and separate use, without more, 
she has during the coverture an alienable estate indopendont of her 
husband.” 

“ If the gift he mado for her sole and separate use without power to 
alienate, she lias during tho coverture the present enjoymont of an 
unalienable estate, independent of hor husband.” 

“ In either of those eases she lias, when discovert, a powor of aliena- 
tion; the restraint is annexed to the separate estate only, and the 
separate estate has its existence only during coverture; while the 
woman is discovert, tho separate ostato, whether modified by restraint 
or not, is suspended and has no operation, (hough it is oapablo of 

arising on tho happening of a marriage The separate estate 

may and often does exist without the restriction, but the restriction 
has no indepondont existence; when found, it is as a modification 
of tho separate estate and inseparable from it.” 

(3.) Thirdly, wo kavo to discuss tho proprietary rights con- 
ferred on marriod women by statute. 

Tho Married Women’s Property Act, 1870 (j?), as amnndod by 
tho Act of 1874 (y), gave to ovory marriod woman (whenever 
married) as her soparalo property, when arquirod flit or tho 
9th August, 1870, all separate earnings ( z ), doposils in savings 
banks mado in her own namo, and all government annuities, publio 
stocks or funds, shares, debentures, or stook ol any company or 
society entered in her own name; also (in cases of women marriod 
after 1870) all personal property devolving on her as next of ldn 
of an intestate, and any sum not oxcecding 200L coming to her 
undor any deed or will (a), and the rents and profits of real estate 
descending to her as hoiress. The Act also enablod a married 
woman to insure her own or her husband’s life, for hor separata 
use (l>) . 

Tho Acts of 1870 and 1874 were repealed by tho Married 
Women’s Property Aet, 1882(e), which made very sweeping 
changes in tho proprietary relations of husband and wife, and to a 
very largo extent abrogated the old common law rules. It is to he 


(«) 33 & 34 Viot. o. 93. («) Rb rots, 13 Oh. D. 504; Re 

(y) 37 Sc 88 Viet. c. 50. Davies, [1897] 2 Ch. 204. 

(s) Sec Ashworth v. Out ram, 5 Ch, (!/) Johnson v. Johnson, 86 Ch. D. 

D. 923. 345. 

(o) 45 & 46 Viot. o. 75, s. 22. 
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especially obsorved that soparato properly lo which a married Chap. XXI. 
woman is entitled under this Act is her property at law, and the 
legal interest is vested in her and not in trustocs in trust lor her, 
as is the oase with the equitable separate estatc*whioh we dis- 
cussed above. The provisions of the Aol, it has been said, “ seem 
to bo intended to give her at law a right to any property acquired 
after the commencement of the Act, equivalent to the separate 
use, which was a creation of equity. In the creation of that 
separate use a trust was required; and, as a IruBt never fails 
for want of a trustee, where no other trustee was appointed, 
it was held that the husband should be considered as trustee for 
the wife, This new interest is to be without any trust, a legal 
interest ” (<J). 

It will be seen that the Act gives propriotary rights, not only to 
all women married after 1882, but also lo women married before 
1883, so far as regards property acquired by them after 1882. 

By the Act of 1882 (e), as amended by the Acts of 1893 (/) and 
1907 ( ry), a married woman is, in accordance with the provisions and diiposo 
of the AcL (h), capable of acquiring, holding, and disposing of, of P ro P erl, y- 
by will or otherwise, any real or personal property as her separate 
property in the same manner as if she wore a feme sole , without 
Lho intervention of any trustee (i), 

A woman married after the commencement of the Act is en- Worn™ 
titled to have, hold, and disposo of as her ssparate property, all me. 
real anti porsonal property belonging to her at the time of mar- 
riago, or acquirod by or devolving on h< r after marriage, including 
all earnings, monoy, and property gained or acquirod by her in a 
separate trade or occupation (/c). 

A woman married before the oommonoemont of the Act is on- Women 
titled to have, hold, and dispose of as her separate property all ie ^° re 

real and personal proporty hor title to which, whether vested or 
contingent, and whother in possession, reversion, or remaindor, 
accrues after the commencement of the Act, including all earn- 
ings, money, and property gained or aoquired by her separately 
from her husband (l). 

It was held that s. 1 did not give any disposing power as to 


(d) Pei Kay, J., Re Jupp, 39 Ch. D. 
152, 

(«) 45 & 46 Yiot. o. 76. 

(0 56 J c 57 Yiot. o. 63. 

(ff) 7 Edw. 7, o. 18. 


(A) See Re Ouno, 43 Ch. D. 12. 
(<) Act of 1882, s. 1 (1). 

(A) lb. b. 2. 

Q) 11. s. 5. 
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Chap, XXI. proporty not falling within ss. 2 and 5, and that, therefore, the 
' will oC a married woman would not operate on proporty acquired 
by hor before the Act or after ooverluro unless ro-published (m); 
but this has bSon alterod by the Act of 1893 («). 


Accrual ot 
title. 


Settlements, 
or restraint on 
anticipation, 
not attested. 


Investments. 


If a w oman married before the commencement of the Act has, 
before that time, acquired a title, whether vestod or oontingont, in 
reversion or remainder, to any property, that property does not 
bocome her separate property by s. 5, though it falls into posses- 
sion after the Act (o). 

The provisions of ss. 2 and 5 of the Act of 1882 must be read 
in connection with those of e. 19, whioh provide that nothing in 
the Act shall interfere with or ailed any settlement, wkethor ante- 
nuptial or post-nuptial, respecting the property of a married 
woman, or any restraint on anticipation (p). A restraint on 
anticipation in any settlement by a woman of hor own property 
is not, however, valid against any debts contracted by her boCoro 
marriage, and a sottlemont has no greater validity against tho 
creditors of euch woman than a like settlement by a man would 
have (g). 

Therefore, in the case of property belonging to or coming to a 
married woman which would he bound by tho terms of a settle- 
ment, she is not by the Act onablod to dispose or such proporty 
without regard to the settlement (r). 

All deposits in savings banks or other banks, annuities, public 
stocks or funds, stocks, shares, or debentures of or in any cor- 
poration, company, or society standing in the name of a marriod 
woman at the commencement of tho Act (s), or afterwards placed 
in her solo namo (t), aro deemed to be her separate property until 
the contrary is shown. As to such property afterwords placed 
in her name, her soparate estate is alone liable in rospeot of any 
liability incident to such property (i). 


(m) Be Ouno, sup.. Be Prtae, 28 
Ch. D. 709. 

(») 60 £ 67 Viet. o. 63, 8. 3. Ante, 
p. 400. 

(o) Reul v Reid, 31 Ch. D, 402; 
Re Parsons, 46 Ch. D. 51 ; Re Bacon, 
[1907] 1 Ch. 475. 

(p) 45 3c 46 Viot. o 76, 8, 19, as 
amended by s. 2 of tho Aofc of 1907. 
See Ro Wheels,, [1899] 2 Ch, 717; 


Birmingham Soo. v. Lane, [1903] 1 
K B. SB. 

(}) 45 & 46 Viet. o. 75, s. 19 See 
Re Wheeler, [1899] 2 Ch. 717. 

O') Se Whitaker, 34 Ch. TO. 227; 
Hancock v. Hancool, 38 Oh. D. 78; 
Stevcne v. Trcvor-Gan ich, [1893] 2 
Ch. 307 ; BucMimd v. Bsidkland, 
[1900] 2 Ch. 634. 

(») 45 & 46 Viot o. 76, s. 6, 

« S. 7. 
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Where any of the abovo property is invested in the name ol a Chap. XXI. 
married woman jointly with aporson other than her husband, Lho 
provisions ol ss. 6 and 7 apply thereto so for as relates to “tho 
estate, right, title, or interest" o£ the married weman(w). 

A married woman can deal with any such property standing in 
her solo name or in her name jointly with a person other than her 
husband without tho concurrence of her husband (®) . 

If a married woman makos any suob investment out of 
moneys of her husband without his consent, he oan recover suoh 
investment (y). 

A married woman may effect a policy of insurance upon hor own 
or her husband’s life for her separate nse(z). 

Every woman, whether married before or after the Aot, is to Remedies 
have in hor own name against all porsons, including her husband, 
the same civil remedies, and also (subjeat, as regards her husband, protection 
to certain restrictions where they are living together, and in property* 8 
reaped of aots dono by him whilo they were living together) tho 
same remedies and redress by way of criminal proceedings, for 
tbo protection, security, aud recovery (a) of bar own separate 
proporty, as if suoh property belonged ioher as a feme aole(b). 

Tho Act of 1882 does not affect tho devolution of a wifo’s 
separate ostatc on hor death so far as sho has not exercisod hor 
powor of disposing of it by will, and as to Buoh undisposod-of 
proporty the rights of hor husband remain (c) . 

It was a cousoquenoo of tho doctrine that husband and wife arc Gift to i™s-_ 
(for most purposes) one porson in law (d) that, if property woro batted ^ 
conveyed or hequoathed to a husband and bis wife and third parson- 
persons, tho husband and wife took only one shore between them, 
for instance, whore a legacy was given to A.Jhis wife and children, 
and there were two children, eaoli child took ono-third, and A 
and his wifo ono-third between them (e) . But any indication, 
however slight, of an intention that tho husband and wife should 
tako separately has been held to dofeat the application of tho 


Gift to Tms- 

Ii.i.tk] and wife 
.rad third 
parson. 


(a) S. 8. 

(*) S. 9. 

(</) 3 . 10 . 

(a) S. 11. See Griffiths v. Flem- 
ing, [19091 1 K. B. 805. Seo also 
ante, p. 150. 

(a) Lamer v. Lamer , [1906] 2 K. 
B, 539. 


(6) S. 12 

(c) See Me Lambert, 39 Oh. D. 626, 
ante, p. 428; and as to the operation 
of the will of a married woman, ante, 
pp. 399, 420. 

(d) Ante, p. 419. 

(o) Gordon v. Whieldon, 11 Beav. 
170. 
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Chap. XXI. doct-riiio (/). The interest taken by a husband and wifo is caJlod 
a “ tenancy by entireties ’’ (g). 

Tlia Act of 1882 does not alter any rights except those of tho 
husband and wilo inter se, and thorofore does not altor the above 
rule so far as regards the rights of the third porsons; tho husband 
and wife still tako one share between them, but tho wife takes one- 
half of that share as her separate property according to the 
Act (h) . 


Infants. 

Coko says (i) that an infant cannot hind himsolf by any deod, or 
alien any land, goods, or chattels. The true doctrine eepms to he 
that any instrument exeouted or act done by an infant which is 
necessarily prejudicial to him is void as against him; but that, if 
it may bo for his boneflt, it is voidablo only, and stands good 
unless he elects within a reasonable time aftor coming of ago to 
avoid it (7c) ; and this is so, although tho infant who has oomo of 
age is a married woman (7). 

Neoeeuari&. There are some exceptions to tho above rulo, for an infant is 
Contract of bound to pay for nooessarios suppliod to him (to), and is bound by 
aer ™ e - tho terms of a conlraot of apprenticeship or sorviro onlorod into 
by him (n), unless it is an unfair oontraot which is noL to his 
advantage^). 

Bill of An infant oannot mako himsolf liable on a bill of exchange or 

exchange promissory note (o), even if it is givon to pay for neeessarios 
supplied (o). 


(/) Buis v. De Zivera, 5 App. Cm. 
136. Sea Be Diaon, 42 Ch. D. 306. 

((?) See M. h. R. P, 233; Atoheion 
v. Atoheson, 11 Baav. 485, 490, Watd 
v. Ward, 14 Ch. D. 606. 

(7j) lie ilaroh, 27 Ch. D. 166; He 
Jupp, 39 Ch. D. 118. 

(0 Co. Lilt. 171 b. 

(ft) 1 Boll. Abr. 728; Co. Litl. 
2 b; Shap. Touoh. 232; Zomh v. Par- 
sons, 3 Burr. 1807 ; Ouertou v. 
Sanutei, 3 Haro, 603; Burnaby v. 
Equitable Jleverslomry Boo., 28 Ch. 
D 416; Edwards v. Carter, [1863] A. 
C. 360; Stephens r. Dudbridge Co., 
[1901] 2 K. B. 225; II. L. R. P. 62. 
(1) He Ilodscn, [1894] 2 Oh. 421. 


(m) Soe Walter t. Everard, [1891] 
2 ft. B. 369; Johnstone v. Harks, 19 
ft. B. D. 509; Be Clabbon, [1904] 2 
Ch. 465. Sale of Goods Aot, 1893, 
s. 2. 

(n) lie Etuncisoo v. Barman, 45 Ch. 
D. 430; Com v, Matthews, [1893] 1 
ft. B. 310; Evans v. Ware, [1892] S 
Ch. 602; Clements v. L. § N. W. J!, 
Go,, [1894 1 2 ft. B. 482; Qreen v. 
Thompson, [1899] 2 Q. B. 1; Zeng v. 
Andrews, [1909] 1 Oh. 763; Brom- 
ley v. Smith, [1909] 2 1C. B. 236; 
Gctdd v. Thompson, [1911] 1 K. B. 
30l 

(o') Be Soltykof, [1891] 1 ft, B. 
418 
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IX, at the time oX repudiation, tho iiiXant has derivod no benefit Chap. XXI. 
from tho contract, ho can roeovor back anything ho has paid or Mo paid 
given under it, but not if ho has derived any benefit (p). by infant. 

Tho Infants’ Relief Act, 1874, provides that all contracts, Infants’ 
whether by specialty or simple contract, entered into by infants Aot'°i874:. 
for tho repayment of money lent or to bo lont, or for goods 
supplied or to bo supplied, other than contracts for necessaries, and 
all accounts stated with infants, shall be absolutely void; but this 
provision does not invalidate any contract into which an infant 
may, by any statute or by the rules of common law or equity, 
enter, oxoept such as are by law avoidable (g). 

Tho Act further provides that no action shall bo brought to 
charge any person upon a promiso made after full age to pay a 
debt contracted during infancy, or on any ratification mado after 
full ago of a promise or oontracl made during infancy, whether 
there is or is not any consideration for such promise or ratifica- 
tion (r). 

By the Infants’ Settlements Act, 1855 (a), a male infant not Infanta’ 
under twonty years of ago, and a female infant not under sovon- ^° o t t a0moats 
teen years of age, may with tho approbation of tho Court mako a 
bidding settlement on marriage of his or her real or porsonal 
ostalo, whether in possession, reversion, remainder, or expec- 
tancy (f) . It lias hcon held (u) that tho Act romoves the disability 
of infancy only, loaving unaffected tho disability of coverture; and 
thorcforc a settlement by an infant married woman made after tho 
marriage with tho approval of the Court was ineffectual as to a 
rovorsionary chose in aotion (not within Malins’ Act) (a:). 

The AoL gives no jurisdiction to tho Court to compel an infant 
to make a settlement (y) . 

(p) Hamilton v. Vaughan-Shorrin Property “ in expectancy " includes 
Co., [1894] 3 Oh. 589; Valentim v. after-acquired property; Moo te v. 

Canali, 24 Q. B. D. 166. Johnson, [18B1] 3 Oh. 48. 

(S) 87 k 38 Viet. c. 62, 8. 1. Bee («) Seaton y. Seaton, 13 App. Cas. 

Valentini v. Canali, svp. ; Nottingham 81, Tho question whether the Aot 
Soo. y. Thurston, [1903] A. 0. 6. applies to a post-nuptial settlement 

(r) lb. e. 2. Seo Hiloham v. Wot- was not decided; 75. p. 68. See Ho 
rail, 6 0. I?. D. 410; Smith v. King, Sampson, 26 Ch. D. 482, 

[1892] 2 Q, B. 548. (te) Ante, p. 423. 

(s) 18 Sc 19 Viot. o. 43. (y) He Leigh, 40 Ch. D. 290. 

(<) See the form in 2 K. Sc E. 625. 


G.P.r, 


28 
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Chap. XXI. 


Voluntary 

conveyances, 

&o. 


Persons of unsound mind. 

Acta of a lunatio or person ol unsound mind rvhioh aro merely 
voluntary, i.ef, where (.hero has boon a dealing by the lunatic with 
his own property without any consideration passing from others, 
are void (s). But transactions for value arc not void, but voidablo 
only; and they are not even voidable where the lunatic’s state of 
mind was unknown to the other party and no advantage was taken 
of the lunatic (a). “The result of the authorities,” said Lord 
Cranworth (b), “ scorns to be that dealings of Bale and purchase by 
a porson apparently sano, though subsequently found to be insano, 
will not be sot aside against those who havo dealt with him on the 
faith of his being a porson of competent understanding.” 

" When a person enter’s into a contract, and afterwards alleges that 
he was so insane at the time that he did not know what ho was doing, 
and provos the allegation, the contract is binding on him in evory 
nospoot, whether it is executory or executed, as if ho had been sano 
whan ho made it, unless he oan provo further that the person with 
whom ho contracted knew him to De so insane as not to bo capablo of 
understanding what he was about” (c). 

By the Lunacy Acts, 1890, 1891 and 1908 (d), roplaeing former 
enactmonts, provision is made for the management of the pro- 
perty of persons of unsound mind by moans of “ commitleos,” 
and under the superintendence of tho judge in lunacy (e). 


A friendly alien is under no incapacity by common law as to 
contracting or as to ohattels personal (ff); but by slatuto (h) ho is 
disqualified from being tbo owner of a British ship. 


(z) Elliot v. Ikcc. 7 De &. M. k G. 
476, 487. 

(a) Maltan v. Oamraux, 2 Ex. 487 ; 
4 Ex. 17; Matthews v. Baxter, L. R. 
8 Ex. 132. 

(5) Elliot r. 1'tiee, sup., at p, 483. 
(o) Imperial Loan Oo. v. Stone, 
[1882] 1 Q. B. 598, 801, per Ld. 
Baker, M R. 

(d) 68 Yiot. o. 6; 54 Sc 65 Viet, 
o. 65; 8 Edw. 7, o. 47. Sea Papa’s 
Law and Practice in Lunacy. 


(e) S. 108 of the Act of 1890; M. 
L. R. P. 68. 

(/) Saa Foote on Private Inter- 
national Juriaprudence, p. 11 et seq. 

(ff~) Oo. Litt. 129 b; Watford r. 
Masham, lloo. 431. As to the power 
of a friendly alien to acquire ohattola 
real, see M. L, R. P. 63. 

(A) Merchant Shipping Aot, 1894 
(57 & 58 Viet, o. 60), e. 1; Naturaliza- 
tion Act, 1870 (38 Viot, e. 14), 8. 14. 
Ante, p. 114. 
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By tho Naturalization Aot, 1870 (i), “real and porsonal pro- Chap. XXI. 
perty of every description may be taken, aocpiirod, held, and dis- 
posed of by an alien in the same manner in all respects as by a 
natural-born British subject.” • 

An alien enemy (7c) has no remedy on his contracts during tho 
continuance of tho war ; but 'whon peace is restored he can sue in 
our courts ( [l ). If, however, he has licence from the Crown to 
trade, ho can sue during tho continuance of the war (m ) . A 1 
British subject, or tho subject of a neutral state, trading in (re), 
or permanently (o) residing in an enemy’s country, is under the 
disability of an alien enemy, and tho Crown cannot enable him to 
sue (p). 

“Natural-born British subjects” include: — 

(1) At common law. A ohild born within tho logionce of tho 

King (q), or, in other words, within the British 
dominions, not being a child whose father is an alien 
enemy and who is born in a place in hostile occupa- 
tion; or a child born to an English ambassador in 
the country to which ho is accredited (r); but not a 
ohild born in foreign parts to an officer in tho military 
servioo of the Crown there (s). 

(2) By statute. A child horn out of tho British dominions 

whose father or father’s father was born within the 
British dominions (f), unless tho father was at the 
time of the birth in the actual service of a foreign 
onomy (u) . 

A married woman is a subject of tho state of which her husband Naturaliza- 
tion Aot, 1870. 


(») 33 Viot. o. 14, a. 2. 

(A) The Court will take judicial 
notice of the existence of a war; 
Alcmous v. Ntgreu, 4 E. & B. 217. 

(1) Aloinoua v. Nigreu, sup,; 
Fhndt v. Wateie, 16 East, 260; 13 R. 
R. 467; Brandon v. Nesbitt , 6 T. R. 
23; 3 R. R. 109. 

(i») Wells v. Williams, 1 Ld. Raym. 
282; Csparioha v. Noble, 13 East, 832 ; 
12 R. R. 360. 

(») Albrelcht v. Susmann, 2 V. & 
B. 322; 13 R, R. 110. 

(o) Roberts y. Sardy, 3 M. & 8. 
683; 16 R. R. 347. 


(p) M'Oonnell v. Sector, 3 Bos. & 
P. 113; 6 R. R. 724. 

(?) 1 Co Litt. 129 a. Soo ante, 
p. 417. 

(0 Aeneas Macdonald's Case, 18 
State Trials, 867; Calvin's Case, 7 
Rep. 18 a; Bacon v. Bacon, Cio. Car. 
601. 

CO Re Geer y. Stone, 22 Ch, D. 
248. 

(O Re Geer v, Stone, sup,; Re Wil- 
loughby, 80 Ch. D. 324. 

(«) 7 Anne, o. 6, s. 8; 4 Geo, 2, 
o. 21; 13 Geo. 3, c. 21. 
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Chap. XXI. 


Denization. 

Natural iza- 
iion. 


is lot tho Umo being a subject.” (r); but a widow, if she is a 
natural-born British subject and has becomes an alien, may obtain 
a certificate oJ ro-admission to British nationality (?/). Whore tbo 
father, or the mother (boing a widow), being a British subjool 
becomes an alien, tho children who during infancy havo liooomo 
resident in the country where the parent is naturalized and havo 
become naturalized there are not British subjects ( 2 ). If, how- 
ever, the father or mother (being a widow) under such circum- 
stances obtains a certificate of re-admission to British nationality, 
tho children who during infancy havo becomes residonl with such 
father or mother in tho British dominions become British sub- 
jects (a). Where the father or mother (being a widow) have 
boon naturalized in the United Kingdom, tho children who during 
infancy havo become resident with such father or mothor in tho 
United Kingdom, or with such father in tho sorvioe of tho Crown 
out of tho Unitod Kingdom, become naturalized British sub- 
jects (6). 

Loltors of denization grantod by tho Crown to an alion mako 
him a British subjoct as from their dale. Naturalization, whoroby 
an alien becomes a British subject, 1 b obtained cither by a special 
Act of Parliament or by a certificate under the Naturalization Act, 
1870 (c). 

(«) Naturalization Aot, 1870 (83 (J) S. 10 (6), as amended by s. 1 

Viet. 0 . 14), s. 10 (l). of the Naturalization Aot, 1895 (58 Is 

(y) lb. a. 10 (2). 69 Viot. 0 , 48). 

(z) Naturalization Aot, 1870 (33 ( 0 ) 88 Vlot. 0 . 14, aa amended by 

Viot. 0 . 14), a. 10 (8). 33 & 31 Viol. 0 102; 35 & 36 Viot 

(a) S. 10 (4), 0 . 39; and 68 & 69 Viot, 0 , 48. 
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THE WILLS ACT, 1837. 

[7 Will. 4 & 1 Vict. c. 26.] 

THE WILLS ACT,' 1852. 

[15 & 16 Vict. c. 24.] 

THE STATUTES OP DISTRIBUTION (in part). 
[22 & 23 Oak. 2, c. 10.] 

[1 Jac. 2, c. 17.] 


EOEMS IN APPENDIX. 


BILL OF LADING. 
CHARTERPARTY. 

POLICY OF MAEINE ASSURANCE. 
LETTERS PATENT. 

BILL OP SALE. 
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THE WILLS ACT, 1837(a). 
[7 Will. 4 & 1 Vict. Cap 2G.] 


7 WUl. 4 < 
lViot. o. 21 


“Will.” 


The words aud expressions hereinafter montioned, whiah in tlieir Interprets- 
ordinary signification liavo a more confined or a different meaning, bon ' 
shall in this Aot, excepL where tho nature of tho provision or the 
context of the Act shall exclude such construction, be interpreted as 
follows (that is to say): the word “ will ” shall extond to a teslamont, 
and to a oodicil, and to an appointment hy mil or hy writing in the 
nature of a will in exorci&o of a powor, and also to a disposition by 
will and tostamonl or doviso el tho custody and tuition of any child, 
by virtuo of an Act passed iu the twolfih yoar of the reign of King u Car. 2, 
Charles tho Second, intitulod an Aot for talcing away the Court of °- u - 
wards and liveries, and tenures iu capilound by knight’s sorvico, and 
purveyance, and for settling a vovonuo upon his Majosty in liou 
thereof, or hy virtue of an Aot passed iutho Parliament of Ireland in 
tho fourteenth and fifteenth yoars of tho reign of King Charles the 11 & 15 Car. 2 
Second, intituled an Act for taking away the Court of wards and 
livories, and tenures in oapite and by knight’s service, and to any 
other testamentary disposition; and the words ‘‘real estate” shall “Real, 
extend to manors, advowsons, messuages, lands, tithes, rents and “ e ' 
hereditaments, whether freehold, customary freehold, tenant right, 
customary or copyhold, or of any other tenure, and whether corporeal, 
incorporeal, or personal, and to any undivided share thereof, and to 
any estate, right, or interest (other than a chattel interest) therein; 
and tlio words “ porsoual estate ” shall extond to leasehold estates 
and other chattels real, and also to moneys, shares of g-overnment and 
other funds, securities for monoy (not being roal estates), debts, 
choses in action, rights, credits, goods aud all other property what- 
soever which hy law devolves upon the executor or administrator, 
and to any share or interest therein; and every word importing the Number, 
singular number only shall extend and be applied to several persons 


“Personal 

estate." 


(a) This is the title given to the Aot by the Short Titles Aot, 1896 (59 & 60 Viet, 
o. 14). 
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7 Will. 4 & or things as well as one person or thing; and ovory word importing 
1 Viot. c. ! the masculine gondor only shall extend and bo appliod I o iv fomalo as 
wel1 M a male ' 

II. [This section repealed the previous statutes, which wore:— 

32 Hen. 8, o. 1; 

34 & 33 Hen. 8, o. 5; 

10 Car. 1, seas, 2, o, 2 (I.); 

29 Car. 2, c. 3, ss. 5, 6, 12, 19-22; 

7 Will. 3,o. 12 (I.); 

4 & 5 Anne, c. 16, s. 14; 

6 Anne, c. 10 (I.); 

14 Geo. 3, c 20, s. 9; 

25 Geo. 2, c. 6 (except as to colonies,); 

25 Geo. 2, o. 11 (I.); 

55 Geo. 3, o. 192. 

It was ropoalod by the Statuto Law Eevision Act, 1874.] 

may’ba P dii^ ^ ^ ^atl be lawful for every person to deviso, bequeath, or 
postal of by dispose of, by his will executed in manner horoinafler required, all 
real estate and nil personal estate which ho shall be onlillod t o, oillior 
at law or in equity, at the tamo of his death, and whioli, it noil ho 
dovisad, boquoathod, or disposed of would dovolvo upon llio lioir at 
law, or customary lieir of Mm, or, if ho booamo ontitlod by descent, 
of bis ancestor, or upon his exeoutor or administrator; and. that Uio 
power hereby given shall extend to all roal estate of iho naturo of 
customary freehold or tenant right, or ouslomary or copyhold, not- 
withstanding' that the tostalor may not bavo surrendorod the same 
to the use of his will, or notwithstanding that, being ontitlod as lioir, 
devisee, or otherwise to be admitted thereto, ho shall not bavo boon 
admitted tkeroto, or notwithstanding that tho same, in consoquonco’of 
tbo want of a custom to devise or surrender to the uso of a will or 
otherwise, could not at law have been disposed of by will if this Act 
had not been toads, ox notwithstanding that the same, in consequence 
of there being a custom that a will or a surrender to the use of a 
will should continue in force for a limited time only, or any other 
special custom, could not have been disposed of by will aooording to 
the power contained in this Act, if this Aol had not boon made: and 
also to estates pur autre vie , whethor there shall or shall not be 
any special occupant thereof, and whether the same shall be freehold, 
oustomary freehold, tenant right, customary or copyhold, or of any 
other tenure, and whether the same shall be a corporeal or an incor- 
poreal hereditament; and also to all contingent, exeoutory, or other 
future interests in any real or personal estate, whethor the testator 
may or may not be ascertained as the person or ono of the persons in 
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whom tho sazno respectively may booomo vested, and whether he may 7 Will. 4 & 
ho entitled thoroto under the instrument by which the samo respeo- 1 Viot. c 26. 
tivoly were created, or undor any disposition thereof by clood or will, 
and also to all rights of entry for conditions broken, ^nd other rights 
of ontry; and also to such of the same estates, interests, and rights 
respectively, and other real and personal estate, as tho testator may be 
entitled to at the timo of his death, notwithstanding that he may 
booomo entitled to the same subsequently to the execution of his will. 

IV. Where any real ostato of the naiuro of customary freehold or As to the 
tenant right, or customary or copyhold, might, by the custom of the * ® ^io by 
manor of which tile same is holden, have boon surrendered to the advisees of 
use of a will, and the testator shall not havo surrendered the same to copyhold 
the uso of Iris will, no person entitled or claiming to he entitled estates, 
theretp by virluo of such will shall he entitled to be admitted, oxoept 

upon payment of all such stamp duties, fees, and sums of money as 
would have been lawfully due and payable in respect of the sur- 
rendering of such real estate to tho use of the will, or in rospect of 
presenting, registering, or ourolling such surrender, if the same real 
estate had boen surrendered to the uso of the will of such testator - 
Provided also, that whore tho testator was entitled to have been 
admitted to such real estate, and might, if ho had boen admitted 
thoroto, have surronderod the same to tho ubb of his will, and shall not 
havo been admitted thereto, no porsou entitled or claiming to bo 
entitled to such roal estate iu consoquenco of such will shall bo 
onlillod to be admitted to the same real estate by virtuo theroof, 
oxoept on payment of all such stamp duties, fees, lino, and sums of 
rnonoy as would have been lawfully due and payable in respeol of tho 
admittance of such testator to such real estate, and also of all such 
stamp duties, fees, and suras of monoy as would have boon lawfully 
due and payable in reaped of surrendering such real estate to the uso 
of the will, or of presenting, registering - , or enrolling suoh surrender, 
had the testator been duly admitted to such real estate, and after- 
wards surrendered tho same to the uso of his will; all which stamp 
duties, fees, fine, or sums of money due as aforesaid shall be paid 
in addition to the stamp duties, fees, fine, or sums of money due or 
payable on the admittance of suoh person so entitled or olaiming to ho 
entitled to the same real estate as aforesaid. 

V. When any real aslate of the nature of customary freehold or Wills of 
tenant right, or customary or copyhold, shall be disposed of by will, j“ehSasand 
the lord of the manor or reputed manor of which suoh real estate is oopyholds to 
holden, or his steward, or the deputy of such steward, shall cause the ^Court on 
will by whioh suoh disposition shall be made or so much thereof as Bolls ; and 
shall contain the disposition of snob real estate, to be entered on tho to the 
Court Bolls of suoh manor or reputed manor; and when any trusts same fine, Sc. 
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7 Will, 4 & ore deolarocL by the will of suoh real ostato, it shall not bo uocosaory 
iViot,c.ae. to outer the declaration of suoli trusts, but it shall bo sufficient to stale 
wlum suoh i u the entry on the Court Eolls that auoh real ostato is subject to tho 
estates are trusts declared by such will; and when any such real ostato could not 
as he w-mda' 0 ^ aw keen disposed of by will if this Act had not boon mado, tho same 
ha vo been fine, heriot, dues, duties, and services shall be paid and vandorod by 
from the heir, ^ ,j ev jj 8e6 M W ould have been duo from the oustomary hoir in case 
of the descent of the same real estate, and the lord shall os against tho 
devisee of such estate have the samo remedy for recovering and 
enforcing suoh fine, heriot, dues, dutios, and services as he is now 
entitled to for recovering and enforcing the same from or against tho 
customary heir in case of a descent. 

Estates pur VI, If no disposition by will shall be made of any estate pur autre 

- ,u ' c ■ - 6 0 £ a freehold nature, tho same shall be chargeable in the hands 

of die heir, if it shall oome to him by reason of special occupancy, 
as assets by descent, as in tho case of freohold land in fee simple; 
and in oase there shall be no special oocupant of any estate pur 
rntre vie, whether froohold or oustomary freehold, tonaut right, 
customary or copyhold, or of any othor tonuro, and whether a cor- 
poreal or incorporeal hereditament, it shall go to tho oxocutor or 
administrator of the parly that had the osLalo thereof by virtue of 
the grant; and if the same shall come to the oxooul or or administrator 
oitlier by reason of a special occupancy or by virtuo of this Art, it 
shall be assets in his hands, and shall go and bo appliod mid dis- 
tributed in the same manner as tho personal estate of tho tostator or 
intestate. 

No will of a, VII. No will made by any person under the ago of twonty-ono 
minor valid, y ears g^a]] p e valid. 

nor of a feme VIII. No will made by any married woman Bhall bo valid, except 

such a will as might have been made by a married woman boforo 
the passing of this Act. 

Every will to IX. No will shall bo valid unless it shall he in writing and exo- 
aod oute d m manner hereinafter mentioned; (that is to say), it shall bo 
tho presenoo signed at the foot or end thereof by the testator, or by some othor 
witnesses, P eK >on in his presence and by his direction; and suoh signature 
shall be made or acknowledged by the testator in the presonoe of 
two or more witnesses present at the same time, and suoh witnesses 
shall attest and shall subscribe the will in the presence of the 
testator, but no form of attestation shall he necessary (b). 
by wffl to be* a PP°i Iltnient ma ^ G by will, iu exercise of any power, shall 

executed like be valid, unless the same be executed in manner hereinbefore re- 
Other wills, quired; and every will exeouted in manner hereinbefore required 


No will of a 
minor valid ; 

nor of a feme 
cow t. 


Every will to 

■L- i * !i' 


of two 
witnesses. 


(6) Amended by the Will* Aot, 1852 (15 Sc 16 Viet. o. 24). Post, p, 447. 
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shall, so far as respects the execution and altesiation thereof, be a 
valid execution of a power of appointment by will, notwithstanding 
it shall have been expressly required that a will 'made in exercise 
of such power should be executed with some additional or other 
form of execration or solemnity. 

XI. Any soldier boing in actual military service, or any mariner 
or seaman being at sea, may dispose of his personal estate as ho 
might have done before the malting of this Act. 

XII. [Repealed by 28 & 29 Viet. c. 112, s. 1.] 

XIII. Every will executed in manner hereinbefore required, shall 
be valid without any other publication thereof. 

XIV. If any person who shall attest the execution of a will shall 
at the time of the execution thereof or at any time afterwards be 
incompotent to bo admitted a witness to prove the execution thereof, 
such will shall not on that account be invalid. 

XV. If any person shall attest the execution of any will to whom 
or to whoso wife or husband any beneficial devise, legacy, estate, 
interest, gift, or appointmont of or affecting' any roal or personal ostate 
(other than and oxcept charges and directions for the payment or any 
dobt or debts), shall bo thereby givon or mado, such devise, legacy, 
estate, interest, gift, or appointmont shall, ao far only as concorns such 
parson attesting the exeoutiou of such will, or the wife or husband 
of such person, or any person claiming under such person or wife 
or husband, be utterly null and void; and such person so attesting 
shah be admitted as a witness to prove the exeoutiou of such will, 
or to prove the validity or invalidity thereof, notwithstanding such 
devise, legacy, estate, interest, gift, or appointment mentioned in 
such will, 

XVI. In case by any will any real or personal estate shall he 
charged with any dobt or debts, and any creditor, or the wife or 
husband of any creditor, whose debt is so charged, shall attest the 
execution of such will, such creditor notwithstanding such charge 
shall be admitted a witness to prove the execution of such will, 
or to prove the validity or invalidity thereof. 

XVII. No person shall, on account of his being an executor of a 
will, be incompetent to be admitted a witness to prove the execution 
of such will, or a witness to prove the validity or invalidity thereof. 

XVIII. Every will made by a man or woman shall be revoked 
by his or her marriage (except a will made in exercise of a power 
of appointment, when the real or personal estate thereby appointed 
would not in dofault of such appointment pass to his or her heir, 
customary heir, executor, or administrator, or the person entitled 
as his or her next of kin under the Statute of Distributions). 

XIX. No will shall he revoked by any presumption of an inten- 
tion on the ground of an alteration in oiroumstanoes. 


7 Will. 4 & 
1 Viet. o,26. 


Soldiers’ and 
mariners’ 
willB ex- 
cepted. 

Publication 
not to be 
reqnisite. 
Will not void 
by ineom- 
petenoy of 
witness. 


(Jilts to an 
attesting 
witness to 
be void. 


Creditor 
attesting 1 to 
be admitted 
a witness. 


Exeeutor to 
be admitted 
a witness. 

Will to bo 
revoked by 
marriage. 


No will to be 
revoked by 
presumption. 
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In what oases 
wills may ho 
revoked. 


No alteration 
in a will shall 
have any 
effoet unless 
executed ae 
a will. 


How revoked 
will Bhall ho 
revived. 


When a de- 
vise not la he 
rendered in- 
operative, &c. 


A will to 
speak from 
the death of 
the testator. 


XX. No will or codicil, or any part tlioroof, shall ho rovokod 
othorwiso than as aforesaid, or by another will or coilidl oxeeulod 
in manner horeinbofore required, or by some writing doclaviug' an 
intention to revqko the same, and executed in the manner in wliioli 
a will is hereinbefore required to bo exoouted, or by iho burning, 
tearing, or otherwise destroying the same by the testator, or by 
some person in his presence and by his direction, with tho intention 
of revolting the same. 

XXI. No obliteration, interlineation, or other alteration mado in 
any will after tho execution thereof shall bB valid or liave any effect, 
except so far as the words or effoct of the will before snob alteration 
shall not be apparent, unloss such alteration Bhall be oxeouted in 
like manner as horeinbofore is required for tho execution of tho 
will; but the will, with such alteration as part thereof, shall be 
doomed to be duly executed if the signature of tho testator and the 
subscription of tho witnessos be made in tho margin or in some port 
of tho will opposite or near to such alteration, or at tho foot or ond 
of or opposito to a memorandum referring to such alteration, and 
written at tho end or some other part of tho will. 

XXII. No will or codioil, or any part tlioroof, which shall ho in any 
manner revoked, shall bo revirod otherwise than by tho ro-exooutiou 
thereof, or by a codioil executed in maimer boroiubofuro roquirod, 
and showing' an intention to revive tho samo; and wlion uny will or 
codicil which shall bo partly revoked, and afterwards wholly rovokod, 
shall be revived, such revival shall not oxtond to so much tlioroof as 
shall have been revolted before the rovooation of tho wholo thereof, 
unless an intention to the contrary shall be shown. 

XXIII. No conveyance or other act made or done subsequently to 
the execution of a will of or relating to any real or personal estato 
therein comprised, oxcopt an act by which such will shall he revoked 
as aforesaid, shall prevent the operation of the will with respect to 
such estate or interest in such real or personal estate as the testator 
shall have power to dispose of by will at tho time of his death. 

XXIV. Every will shall he construed, with reference to the real 
estate and personal estato comprised in it, to speak and take effect 
as if it had been executed immediately before the death of the 
testator, unless a contrary intention shall appear by the will. 


What a resi- XXV. Unless a contrary intention shall appear by the will, suoh 
Awry devise real estate or interest therein as shall be comprised or intended to 
be comprised in any deviso in such will contained, which shall fail 
or be void by reason of tho death of the devisee in the lifetime of 
the testator, or by reason of such devise being contrary to law, or 
otherwise incapable of taking effect, shall he included in the resi- 
duary devise (if any) contained in suoh will. 
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XXVI. A devises of the loud of a testator, or of the land of *j 4 & 
tho testator in. any place or in tho occupation of any person mon- 1 Viet. c. 26. 
tioned in his will, or otherwise described in a general mannor, and 
any other general doviso svhioh would dosoribo a customary, copy- general devise 
hold, or leasehold estate if the testator had no freehold ostnto whioli almll include, 
could be described by it, shall be construed to include the customary, 
copyhold, and leasehold estates of the testator, or Mb customary, 
copyhold, and leasehold estates, or any of them, to which such 
description shall extend, as tho case may be, as well as freehold 
ostates, unless a contrary intention shall appear by tho will. 

XXVII. A general devise of the real cstato of the testator, or of What a 
tho real ostalo of the testator in any placo or in the occupation of any 
person mentioned in his will, or othorwiso described in a general 
manner, shall ho eonstruod to include any real estate, or any real 
estate to which such description shall extend (as tho case may bo), 
which he may have power to appoint in any manner ho may think 
proper, and shall operate as an execution of such powor, unloss a 
contrary intention shall appear by tho will; and in like mannor a 
bequest of the porsonal estate of tho testator, or any bequest of per- 
sonal proporty described in a gonoral mannor, shall he construed to 
include any personal ostate, or any personal estate to which suoh 
description shall extend (as the caso may bo), whioli lie may liavo 
power to appoint in any manner ho may think proper, and 6hall 
operate as an execution of such powor, unloss a contrary intention 
shall appoar by tho will. 

XXVIII, Wlioro any roal ostate shall bo devised to any person How a doviso 
without any words of limitation, suoh devise Bhall bo coustruod to 
pass tho fee simple, or other tho whole estate or interest which the e hnii bo con- 
testator had powor to dispose of by will in such real estate, unloss atTued . 
a contrary intention shall appear by the will. 

XXIX. In any devise or bequest of real or personal estate the How the 
words “dio without issue,” or die without leaving issue," or “have die 

no issue," or any other words which may import either a want or i a 3 no” or 
a failure of issue of any person in Iiis lifetime or at tho time of hie "die without 
death, or an indefinite failure of his issue, shall be eonstruod to mean a v ia lL bo con- 
a want of failure of issue in the lifetime, or at the time of the strued. 
death of suoh person, and not an indefinite failure of his issuo, unless 
a contrary intention Bhall appear by the will, by roason of suoh person 
having a prior ostate tail, or of a preceding gift being (without any 
implication arising from such words) a limitation of an estate tail to 
such person or issue, or ofcherwiso; Provided, that this Act shall not 
extend to cases where such words as aforesaid import if no issuo 
described in a preceding gifL shall be born, or if there shall bo no 
issuo who shall live to attain tho age or otherwise answer tho desorip- 
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7 Will. 4 & Wo 11 inquired for obtaining 1 a vested estate by a proooding gift to suoli 
lViot.o.26. issue. 


No devise to 
toosi/eea or 
oseoutora, 


except, &d., 
shall pass 
a chattel 
interest. 


Trustees 
under an 
unlimited 
devise, &o., to 
take the iee. 


Devises ot es- 
tate tail shall 
not lapse. 


L Gifts to ohil- 

i ren or other 
isue who 
java issue 
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tor’s 
i shall 
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XXX. Where qny real estate (othor than or not being a presen- 
tation to a church) shall be devisod to any Irustoo or executor, 
such devise shall be construed to pass the fee simple or other tiro 
whole estate or interest wliioh the testator had power to disposo of by 
will in such real estate, unless a definite term of yoars, absolute or 
determinable, or an estate of freehold, shall thereby be given to bim 
expressly or by implication. 

XXXI. Where any real estate shall be devised to a trustoe, 
without any express limitation of the estate to be taken by such 
trustee, and the beuofloial interest in such real estate, or in the surplus 
rents and profits thereof, shall not he given to any person for life, or 
such beneficial interest shall bo given to any person for life, but the 
purposes of the trust may continue beyond the life of such person, 
such doviae shall be construed to vest in suoli trustee the foo simplo, 
or other tho whole legal esiate which the testator had power to 
dispose of by will in such real estate, and not an estate dolormin- 
able when the purposes of the trust shall bo satisfied. 

XXXII. Where any person to whom any real estate shall b'o 
devised for an estate tail or an oslato in quasi entail shall die in tho 
lifetime of tho testator leaving issue who would ho inheritable under 
such entail, and any such issue shall bo living at tho timo of tho 
death of tho testator, sueh devise shall not lapso, but shall lake olloet 
as if the death of such person had happened immediately after tho 
death of tho testator, unloss a contrary intention shall appoar by the 
will. 

XXXIII. Whero any person being a child or oilier issue of tho 
testator to whom any real or personal estate shall be devised or 
bequeathed for any estate or interest not determinable at or before 
the death of eucli person shall die in tho lifetime of the toslalor 
leaving issue, and any such issue of such person shall he living at tho 
time of the death of the testator, suoh devise or bequest shall not 
lapse, but shall take effect as if the doath of such person had hap- 
pened immediately after the death of the testator, unloss a oontrary 
intention shall appear by the will. 

XXXIV. This Act shall not extend to any will made before the 
first day of January one thousand eight hundred and thirty-eight, 
and every will re-executed or republished, or rovived by any 
codicil, shall for the purposes of this Act be deemod to have been 
made at the time at which the same shall be so re-oxeoutod, 
republished, or revived; and this Act shall not extend to any estate 
pur autre Vie of any person who shall die before the first day of 
January, 1838. 
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THE WILLS ACT AMENDMENT ACT, 1852. 
LIS & 16 Vict, c. 24.] T 


15 & 16 
Viot. o. 24. 


I. Wlioro by an Act passed in tlis first year of tlie reign of her 1 Virt. o. 26. 
Majesty Queen Victoria, intituled An Act for the Amendment of the 
Laws with respect io Wills, it is enacted, that no will shall he valid Whon sig- 
unless it shall be signed at the fool or end thereof by the testator, or ^il shall be 
by some other person in his presenco, and by his direction : every will dcemod valid, 
shall, so far only as regards the position of the signature of the 
testator, or of tho person signing for him as aforesaid, be doemed to 
be valid within tho said enactment, as explained by this Act, if tho 
signature shall be so placed at or afLer, or following, or under, or 
boside, or opposito to the end of the will, that it shall be apparent on 
the face of the will that the testator intended to give effect by such 
his signature to tho writing signed as his will, and that no such will 
shall bo alleotod by the circumstance that the signature shall not 
follow or bo immediately after the foot or ond oE the will, or by the 
circumstance that a blank space shall intervene between the conclud- 
ing word of tlio will and tho signature, or by the circumstance that 
the signature shall be placed among the words of the testimonium 
olauso or of the clnuso of attestation, or shall follow or be after or 
under the clause of attestation, oithor with or without a blank spaoo 
intorvoning, or shall follow or be aftor, or under, or beside tho names 
or one of tho names of the subscribing witnesses, or by the circum- 
stance that the signature shall be on a side or page or other portion of 
the paper or papers containing Hie will whereon no olause or para- 
graph or disposing part of the will shall be written above tho 
signature, or by the circumstance that there shall appear to be suffi- 
cient space on or at the botlom of the preceding side or page or other 
portion of tho same paper on whioli the will is written to contain the 
signature; and the enumeration of the above oircumstanoes shall 
not restrict the generality of the above enactment; but no signature 
under tho said Act or this Act shall be operative to give effect to any 
disposition or direction which is underneath or which follows it, 
nor shall it give effect to auy disposition or direction inserted after 
the signature shall bo made. 

II. The provisions of this Act shall extend and be appliod to every Act to extend 
will already made, where administration or probate has not already ^pf^^y 
been granted or ordered by a Court of competent j urisdiction in con- made, 
sequence of the defective execution of such will, or where the pro- 
perty, not being within the jurisdiction of the Ecclesiastical Courts, 
has not been possessed or onj oyed by some person or persons claiming 
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15 ft 16 
Viet. c. 24. 


Interpreta- 
tion of 
“will." 


22 & 23 
Car. 2,c. 10. 


lo be entailed thereto, in coiifloqnonco of the defective execution of 
such will, or the right thereto shall not have been decided In lie iu 
some othor porsoe or persons than tho persons oluimiug under the 
will, by a Court of oompotont jurisdiction, in consoqueneo of tho 
dofeotivo execution of such will. 

Ill The word “will” shall, in tho construction of this Act, he 
interpreted in liko manner as the same is directed lo bo intorpro'led 
under the provisions in this behalf contained in tho snid Act of tho 
first year of the reign of her Majesty Queen Victoria. 


STATUTES OP DISTRIBUTION. 

[22 & 23 (Jah. 2, c 10.] 

Soelion 3 . Which bonds are horohy deolarod and enacted lo bo good 
to all intonto and purposes and ploodahlo in uuy Courts of .luslice; 

(2) and also that tho said ordinaries and judges respectively, h1iu.11 
and may, and are enabled to procood and call Hiich adimniulrulorH lo 
account, for and touching tho goods of any por.soiiH dying intestate; 

(3) and upon hearing and duo oonsidoration llioroof, lo order and 
mako just and equal distribution of what remainoth cloar (uftor all 
dob Is, funorals and just exponsos of ovory sort first allowed and 
deducted) amongst the wifo and childron, or ahildron’s children, if 
any such be, or otherwise to the next of kindred to tho dead person 
in equal degree, or legally representing their stocks pro siw caique 
jure, according to the laws in such cases, and tho rules and limita- 
tion hereafter set down; and the same distributions to decree and 
settle, and to compel such administrators ,to obsorve and pay the same, 
by tho due course of his Majosly’s Ecclesiastical Laws; (4) saving lo 
every one, supposing him or themselves aggrieved, ihoir right of 
appeal as was always in such oases used. 

Seotion 5. All ordinaries and overy other person who by this Act 
is enabled to make distribution of the surplusage of the estate of any 
porson dying intestate, shall distribute the whole surplusage of such 
estate or estates in manner and form following, that is to say, ono 
third part of the said surplusago to the wife of the intestate, and all 
the residue by equal portions to and amongst the children of suoh 
persons dying intestate, and such persons as legally represent such 
children, in case any of the said children be then dead, other than 
such child or children (not being heir at law) who shall have any 
ostale by the settlement of tire intestate or shall be advancod by the 
intestate in his lifetimo, by portion or portions equal to the share 
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whioh shall by suoh distribution bo allotted to tho othor ohildron 
to whom suoh distribution is to be made ; and in oaso any child, othor 
than tho heir at law, who shall have any osfato by ‘settlement Ii'om 
the said intestate, or shall be advanoed by the said intestalo in his 
lifotimo by portion not equal to the sknvo which will bo due to tho 
othor children by suoh distribution as aforesaid; then so much of tho 
surplusage of the estate of suoh intestate to be distributed to suoh 
child or children ns shall have any land by settlement from the 
intestate, or were advanced in the lifetime of the intestate, as shall 
make the estate of all the said children to he equal as near as can 
be estimated; but the heir at law, notwithstanding any land that he 
shall have by descent or otherwise from the intestate, is to have 
an equal part in tho distribution with tho rost of the ohildron, without 
any consideration of tho valno of the land whioh. he hath by descent 
or otherwise from the intestate 

Section 6 . And in case there bo no children, nor any legal repre- 
sentatives of them, then ono moiety of the said ostate to be allotted 
to tho wife of tho intestate, tho residue of tho said estate to be 
distributed oqually to every of tho next of kindrod of tho intestate 
who aro in equal dogToo, and those who legally roprosont thorn. 

Section 7. Provided that thoro bo no representations admiLted 
among collaterals after brothers' and sistors’ ohildron; and in oaso 
thoro be no wifo, then all the said estate to bo distributed oqually to 
and amongst tho children; and in oaso thoro bo no ohild, then to tho 
next of kindrod in equal dogreo of or unto the intestate and their 
legal representatives as aforesaid and in no other manner whatsoever. 


[1 Jac. 2, Gap. 17.] 

Section 7. If after the death of a father any of his ohildren shall 
die intestate without wife or ohildren, in the lifetime of the mother, 
every brother and sister and the representatives of them shall have 
an equal share with her, anything in the last mentioned Aots (c) to 
the contrary notwithstanding. 


(a) the Statute of Distribution, 22 & 23 Oar. 2, o. 10, and the Statute of 
Frauds, 29 Oar, 2, o. 3, a. 26. > 


22 & 23 
Car. 2, o. 10. 


1 Jac. 2, 
o. 17. 


6.F.T. 


29 
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FORMS. 


BILL OF LADING (a). 

jorms. SmpssD in oood order and condition ( b ) by in and upon 

the good ship called the ■whereof is master for 

this present voyage and now riding at anolior in and 

bound for fifty oasks (c) of being marked and 

numbered as in the margin (d) weight ( 0 ) and contents unknown (/) 
and are to be delivered (g) in the like good order and condition, the 
act of God (h), the Queen’s enemies (i), piratoB (7c), robbers (I) by 
land or sea but not pilferage (m), restraint (n) of princos, rulers, 


(a) Ante, p. 71. 

(4) These words apply to the exter- 
nal condition only: Moore v. Hmfii, 

1 App. Oas. 828; as to their effort, boo 
Compama Naviera, $ 0 . v. ChurahiU, 
[1906] 1 K. B. 237. 

( 0 ) The statement in a bill of lading 
as to the quantity of goods shipped is, 
unless there is a Bpeoinl provision to 
the contrary (Mediterranean Go. v. 
Maokay, [1908] 1 K. B. 297), only 
primi faoie, and not conclusive, evi- 
dence against the shipowner as to the 
amount shipped, and he may prove 
that in. fact a smaller amount was 
shipped: Ltshman v. Ohristie, 19 Q. 
B. E. 383; Smith v. Bedouin Go., 
[1896] A. 0. 70. By the Bills of 
Lading Act, 1866 (18 & 19 Viot. 
0 . Ill), a. 8, every bill of lading in the 
hands of a consignee or endorsee for 
value which represents goods to have 
been shipped on board a vessel is oon- 
olusive evidence agamst the matter or 
other person signing if, unless the 
holder of the bill oi hiding knew that 
the goods had not in faot been shipped, 
or unless the misstatement was caused 
without any default on the part of 
tdie person signing and wholly by the 
fraud of the shipper, or of the holder, 
or some person under whom the 


holder oluima. 

( 1 d ) Pawns v. Now Zealand Go., 
[1901] 1 K. B. 648. 

(e) Blanohat v. Powell’s Go., L. U, 
9 Ex, 74. 

(/) Sec Zahau v. Cfonoral Stoam 
Nav. Go., L. It. 8 O. P. 88; Tally 
v. Terry, ih. 679. 

(g) J.B., aooording to the usago at 
the port of delivery; Cargo ex Argos, 
Ii. R. 5 P. C. 160; Patroooohino v. 
Bott, L. B. 9 O, P. 380. 

(A) Ante, p. 30, n. (i). 

(•) I.e., any sovereign who makes 
war with, or against whom war is 
made by, the sovereign of the ship- 
owner: The Eemrioh, L. B. 3 A. & 
E. 424; Bussell v, Niemann, 17 O. B. 
N. S. 163. 

(A) See Bolivia ( Bepublio of) v. 
Indemnity . . . Go., [1909] l K. B. 
786. 

(7) See Taylor v. Liverpool Oo., 
L. R. 9 Q. B. 646; Le Bothsohild v. 
Boyal Mail Go., 7 Ex. 734. 

(»») Where goods are stolen by per- 
sons in the serviee of the ship, the case 
is not within an exception of loss from 
“pirates, robbers, or thieves’’; Stem- 
man v. Angler Line , [1891] 1 Q. B. 
619. Post, p. 467. 

(«) I.e., an aotuai (Atkinson v. 



BILL OF LADING. 

oi people, fire, jettison, barratry (o), tie neglect and default of pilot, 
master, or crew in the navigation of the ship (p), and all and every 
the dangers and accidents ( q ) of the sons, rivers, and navigation of 
whatever nature or land (r) excepted (s), unto * or to Ms 
assigns, they paying (t) freight for the said goods, and all other 
conditions (u) as per oharterparty, with primage and average ao- 


Ritohio, 10 East, 530; 10 B, E, 372) 
as distinguished from an expeoted 
( Rodooanaohi v. Elliott, L. E. 8 
0. P. 665, 670) restraint. Seo Smith 
v. Rosario Co., [1804] 1 Q. B. 174; 
Nobel's Co. r. Jenkins, [1896] 2 Q. 
B. 326; Millet v. Law Aaoident Co., 
[1903] l K. B. 712. 

(o) Earle v. Raioarofi, 8 East, 126; 
9 R. B. 385; Cory v. Run, 8 App. 
Cos. 399, 406. Ante, p. 151. 

(p) These words do nol apply to a 
loss oooasionod by the personal negli- 
gonoo or dofault ol tho shipowner; as 
where ho knowingly appoinis an in- 
eompetonl master, and the loss arises 
from the iuoompolonny: Chartored 
Mercantile Rank of India v. Nether- 
lands Co., 10 Q. B. D. 582; but they 
apply though the master ia part 
owner: Westport Co. v. MaPhail, 
[1808] 2 Q,. B. 130. Sometimes the 
words " or otherwise ” are hero added, 
in which ease damage caused by negli- 
gent stowing by a stevedore will bo 
within the excoption: Norman v. Bin- 
nmgton, 26 Q. B.D.476; Baerselman 
v. Bailey, [1B96] 2 Q. B. 801. 

(q) A collision arising from negli- 
gence is within this exception: Wilson 
v. Owners of Cargo per Xuntho, 12 
App. Cas. 608, overruling Woodley v. 
Midhell, 11 Q. B. D. 47. See, fur- 
ther, The Thrunsooe, [1897] P. 801: 
The Torbryan, [1908] P 36, 194. As 
to what are "perils of tho sea,” soo 
per Lord Ileraohell, 12 App. Cas. 509; 
Blackburn v. Liverpool, fia. Co , 
[1902] 1 If. B. 290; post, p. 457. 
Theft (Re Rothsohild v. Royal Mail 
Co., 7 Ex. 734) is not within this 
exception. 

(*•) Tliis includes loss by pirates 
{Bickering v. Barkley, Sty. 182; 


Barton v. Wolhford, Comb. 56); by 
collision not occasioned by negligence 
( Chartered Mercantile Bank of India 
v. Netherlands Co., 10 Q. B. D. 580): 
by sea-water passing through a hole 
made by rats, without negligence on 
the part of the master or oraw 
{, Hamilton v. Pandorf, 12 App'. Cas. 
518); by rets damaging the goods 
(May v. Wheeler, L R. 2 O. P. 302) ; 
but, having regard to tho implied 
warranty by the shipowner of sen- 
worthinoss, that is, that the ship shall 
bo fit for the purpose of carrying tho 
goods, at the commonoomont of tho 
voyngo ( Lyon v. Molls, 5 East, 428; 
7 R. B. 726; ICopiloff v. Wilson, 1 
Q. B. D, 877), tho oxooptions have no 
application io a ship which was unsea- 
worthy at tiro time of sailing, and 
whose unsoaworthinoss was the effi- 
cient cause of tho loss or damage: The 
Qlenfniin, 10 P. D. 103; Steel v. State 
Line Co., 3 App. Cas. 72; Gilroy v. 
Prioe, [1893] A. C. 56; Maori Ming 
v. Mughes, [1895] 2 Q. B. 650; 
Queensland Bank v. P. # O. Co., 
[1898] 1 Q. B. 687; Rathbone v. Mao- 
Iver, [1908] 2 E. B. 378; MoFadden 
v. Blue Star Line, [1905] 1 K. B. 697. 
Seo ante, p. 167. 

(«) The shipowner cannot olaim the 
benefit of these exceptions if the ship 
has deviated from tho agreod voyage. 
Thorley v. Orchis Co., [1907] 1 K.B 
248, 660; Internationale, $o. Co. v. 
Maoandrew, [1909] 2 E. B. 360. 

(t) I.e., to the shipownor: Shepard 
v. He Bernales, 13 East, 566; 12 R. B. 
442. 

(«) "Conditions” means those to 
be performed by the consignees, not 
tho conditions for the bonefit of the 
shipowner in the oharterparty: Rue- 
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Porms. ousiomed (v ) . Tho ship is not liable for loakago (x) or broakago (y), 
loss or damage by hoal, swoat, nisi, or dooay, unless occasioned by 
improper stowage or for any damage (s) to any goods whiolr if. 
capable of bcitfg covered by insurance (a). 

In ’witness whereof the master or pursor of the said ship hath 
affirmed to bills of lading all of this tonor and cluto, tho one of 
which bills being accomplished, the otlror [ J to stand void. 

Dated 


A OHARTERPARTY (b). 

It is this day mutually agreed botweon A B,, ownor of the good 
ship or vessel, called tho A 1 of tho moaMuromont of 

tons or thareabouts (e), now (5) in tho port of ' for now at 
sea having sailed weeks ago], and 0. D. on bohalf of E. F., mer- 
chants; that the said ship being tight, staunch and strong, and ovory 
way fitted for the voyage shall with all convenient spood sail and 
proceed in the usual and customary mannor with usual dispatch 


according to the ouslom of tho port 
from on or before the 

sell v. Niemann , 17 0. B. N, S. 168; 
see Gullischen v. Stewart, 11 Q, B. D. 
180; 18 id, 317; Serraino v. Camp- 
bell, 26 id. 501; [1891] 1 Q. B. 283; 
Diederichsen v. Farquharson, [1898] 

1 ft. B. 160. 

(■») Primage is a duty at the water- 
side due to the master and mariners 
of a ship: to the master for the use of 
his cables and ropse to discharge the 
goods ; and to the mariners for lading 
and unlading'. Tomline, Biot. b. v. 
Primage. Average is a small sum 
paid to tho master above the freight: 
Zidston v. Umpire Insurance do., L. 
R. 1 0. P, 546. 

(m) Whatever be the quantity lost: 
Ohrlofjf v, Brisoall, L. R. 1 P. 0. 281. 

(y) Unless the leakage or breakage 
arises from the default of the ship- 
owner or master, servants or orew: 
Phillips v. Clark, 2 0. B. N. S. 166; 
Cneah v. General Steam Nav, do., L. 
R. 8 0. P. 14. Damage done to goods 
by leakage or breakage of other goods 


| or in regular tern] [or filial] nail 
] oxcopt in the cano of 

is not within tho oxaoption: Thrift v, 
Toule, 2 C. P. D. 432. 

(c) This does not inoludo theft: 
Taylor v. Liverpool Co., L. R. 9 Q. B. 
546. 

( 0 ) This provision does not apply 
if the damage is due to negligence or 
to the unseaworthinoss of the ship; 
Prioe v. Union do., [1903] 1 If. B. 
750; [1904] 1 TC. B. 412; Nelson v. 
Nelson Line, [1907] 1 K. B. 769. 

( b ) Ante, p, 119. 

(a) The statement that the ship is 
of a particular class is a condition 
which is fulfilled if the ship is of that 
class at the time when the oharterparty 
is made: French v. Newgate, 8 0. P. 
D. 168; Burst v, U atoms, 18 C. B. 
144; South v, Macmillan, 2 H. & 0. 
750. See, as to conditions precedent 
and warranties, ante, pp. 68, 69. 

(d) The statements as to the plaoe 
where the ship is lying (Pehn 7 . Bur- 
ness, 8 B. Sc S. 751), as to the time 
when it sailed (011ms y. Booker, 1 Ex. 
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accidents beyond the charterer's control (e) to , or so noar 

thoreunto as sho may safely got (/), and thore shall load (g) from 
tho faciors of the said a full and complete cargo (ft), nay 

about tons (j) not exoeeding what sho can seasonably slow 

away and carry, ovor and above her tackle, apparol, provisions, and 
furniture (the charterer's stevedoro to bo employed by tho ship), 
and being so loadod shall therewith procoed to , or so near 

thereunto as sho may safely got (7c) and deliver the same in the 
usual and customary manner (l) on boing paid froight as follows: 


418), that it shall sail at a certain 
date (Glaholm v. Hays, 2 M. Sc Or. 
267; 58 R. R. 899; Cioorkeimt v. 
Fletcher, 1 II. & N. 803), (hat it has 
“ now sailod or is about to soil” 
(Bentsen v. Taylor, [1893] 2 Q. B. 
274), and (unloss tho ohartorparty 
oporates as a domiso of tho ship) a 
stalomont that tho ship is tight, Ac. 
(Stool v. Slate Lino Oo,, 3 App. Oas. 
77; Stanton v. Mioharrlsoa, L. R. 7 
0. P. 421), aro conditions prooodont, 
But a slatcmont that the ship shall 
sail at somo uncertain timo, as “ with 
all eonvonlont spood,” “ within a 
reasonable timo,” “ with the first 
favourable wind,” is a warranty only: 
MaoAndrew v. (Jhapple, L. R. 1 C. P, 
643; Bohn v. Burness, 3 B. & 8. 764. 

(«) An ordinary event of nature, 
Huoh as a snowstorm, is not on aooi- 
dont: Fenwick y. Solmale, L. R. 8 
0. P. 313. 

(/) l.o., the ship must go to tho 
place named, unless there is some 
obstacle, physical or other ( Nelson v. 
Dahl, 12 Oh. D. 688; 6 App. Oas, 
88), which prevents her from going 
there for what would be an unreason- 
able time, having rogard to the inten- 
tions of charterer and ahipownor. See 
Tharsu Oo. v. Morel, [1891] 2 Q. B. 
647; Beoms Oo. v. Bank, [1907] 1 
K. B. 344; [1008] 1 K. B. 409. 

( g ) In the absence of special agree- 
ment the shipowner has to load the 
cargo properly ( Blaikie v. Stembridge, 
8 0. B. N. S. 894; Sandeman v. 
Sourr, h. R. 2 Q. B. 86) and to supply 
tho necessary ballast ( Southampton 


Colliery Oo. v. Olarke, L. R. 6 Ex. 
57; Weir v. Union Oo., [1800] A. C. 
525), and there is no objection to his 
taking merohandiso which occupies tho 
same space as common ballast and 
receiving freight for it ( Towso v. 
Henderson, 4 Ex. 890). Tho words 
“ usual and oustomary manner ” have 
roforonoe io mode of, but not to timo 
oooupiod in, loading: Tapsoott v, Bait- ' 
low, L. R. 8 O. P, 48; Kay v. Field, 
10 Q. B. D. 241. 

(7») It is the duty of tho charterer 
io furnish a cargo whon tho ship is 
roudy to rocoivo it, and if ho doos not 
do so ho will bo liablo in damages: 
Aidan Oo. v. Weir, [1006] A. O. 601. 

(i) Seo Morris v. Levison, 1 O. P. D. 
165 ; Miller v. Borner, [1900] 1 Q. B. 
891. 

(h) Capper v. Wallace, 5 Q. B. D. 
163; The Alhambra, 6 P. D. 68. 

( l ) The shipowner and charterer 
must each perform suoh parte of the 
duty of delivering as according to the 
custom of the port fall on them 
respectively: Ford v. Cotesworth, 
L, R. 4 Q. B. 127; 5 id. 544; Peter- 
sen y. Freebody, [1895] 2 Q. B, 294; 
Ahtieselkab Helios y. Bkman, [1807] 

2 Q. B. 88. As to how a reasonable 
time for discharge of cargo is to bo 
determined, see Postlethioaito v. Free- 
land, 5 App. Oas. 599; Hiak v. Bodo- 
oanaohi, [1891] 2 Q. B. 626; [1893] 
A O. 22; Oastlegate Steamship Oo. v. 
Dempsey, [1892] 1 Q. B. 864; Good 
v. Isaacs, [1892] 2 Q. B. 555. See, as 
to the plaoe or the port where delivery 
is to be made, Nielsen v. Wait, 16 Q. 
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forms. viz,, skillings per ion delivered (tho not of God (m), lUo 

King’s enemies, lire (n), and all and every ollior dangora and acci- 
dents of ilio aoas» rivers, and navigation, of wliatovor naluro and kind 
.soever during the said voyage (o), always oiQoplod (]>)). The iroigdit 
to be paid on unloading’ and right delivory of ilio cargo (qj, running 
days (r) are io be allowed the said merchant (if ilio ship is not sooner 
dispatched), for loading the said ship at , and clayB 

on demurrage (s) over and above the said lying-days at £ por 

day, days of detention by ioe not to be rookonod as lying-days (t). 
It is further agreed that the liability of the oharterors shall oeaso 
as soon as the cargo is on board, bnt the owaors of the ship io hove 
an absolute lien on the oargo for all freight, dead freight («), and 
demurrage (%) Penalty for non-performanoe of this agreouiout, 
£ 


POLICY OP MARINE INSURANCE (?/). 

Lloyd’s S.-G. Be it known that as woll in owu muno ns for 

po ' lojr ’ and in the name and names of all and ovory person or porsous 
to whom Hie same doth, may, or shall appertain, in purl or in nil 


B. D. 67, As to custom, sec Bopner 
v. Stoats, 02 L. T. 328. 

(m) Ante, p. SO, n. (i). 

(») Newman Co. v, British, fo. 
SS. Co., [1903] 1 K, B. 262. 

(o') See The Catron Bark, 16 P, D. 
203. 

(p) Ante, p. 460, as to those excep- 
tions. 

(?) 1 e,, payment and delivery are 
to be concurrent: liicdbrodt v. Pitz- 
Simon, L. R. 6 P. 0. 314. 

(r) “ Running days ” mean calen- 
dar days, and not periods of 24 hours 
(The Katy, [1896] P. 66), and primd 
feme mean oonseoutive days; but the 
custom of the port may be proved to 
show that Sundays, Saints’ Days, or 
other holidays are not to be counted: 
Nielsen v. Wait, sup See Bhymney 
Oo. v. Henan Co., 79 L. T. 240. 

(s) Demurrage is payable if the 
oargo is not unloaded within a reason- 
able time, if no time is fixed: Budgett 
v. Binnington, [1891] 1 Q. B. 86; Bul- 
then v. Stewart, [1908] A. O, 889; 
or, when the time is fixed, if it is not 


unloaded within the time fixed, unless 
the dolay is tho fault of tho Bhip- 
ownar: Nandall v. Lynch, 12 ilasL, 
179; 11 R. R. 840; Thiis v. Byers, L 
Q. B. D. 244; Bartow v. IVatney, 3 
ii\ 223. As to tho moaning of de- 
murrage, see (?. W. Jl. Oo. v. Phillips, 
[1908] A. O. 101, 106, 107. 

(t) See Nielsen v. Wait, 16 Q. B. 
D. 71. 

(«) As to the meaning of “ freight ” 
and “ dead freight,” see ante, p. 119, 

(a) This clause, which is called the 
“ cesser ’’ clause, only relieves the char- 
terers from so much ot thoir liability 
under the ehorterparty as is co- 
extensive with, or equivalent to, the 
lien given to the shipowner, and leaves 
them liable for that which is not 
oovered by tho lien, e.g., damages for 
detention at the port of loading : Clink 
v. Bedford, [1891] 1 Q, B. 625; 
Dunlop v. Balfour, [1892] 1 Q. B. 
607; Nansen v. Narrold, [1894] 1 
Q. B. 612. 

(y) See ante, p. 160. This is the 
form given in the First Schedule to 
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doth make assurance and cause and thorn, and’ every of 

thorn, to be insured, lost or not lost, at and from . Upon 

any ldud ol goods and merchandises, and also upon? tiro body, tackle, 
apparel, ordnanco, munition, artillery, boat, and other furmluro, 
of and in tlio good ship or vessel called the (a) whereof is 

master under God, for this present voyage, or whosoever 

elso shall go for master in the said ship, or by whatsoever other 
name or names the said ship, or the master thereof, ie or shall be 
named or called; beginning the adventure upon the said goods and 
merchandises from the loading thereof aboard the said ship, 
upon the said ship, &c, , and so shall oontinue and endure, 

during her abode there, upon the said ship, &o. And furthor, until 
the said ship, with all her ordnance, tackle, apparel, &c., and goods 
and merchandises whatsoover, shall be arrived at upon tho 

said ship, &c , unLil she hath moored at anohor twenty-four hours 
in good safely; and upon tire goods and merchandises, until tho 
samo bo thore discharged and satoly lauded. And it shall bo lawful 
for tho said ship, &c., in this voyage, to proooed and sail to and touch 
and stay at any ports or places whatsoovor, without preju- 

dice Lo this insurance. Tho said ship, &c., goods and morohauclisos, 
Ac., for so much as concerns tho assurod by agreomont betwoon tho 
assured and. assurors in this polioy, are and shall bo valuod 
at (a). 

Touching the advonturos and perils which wo tho assurers ore 
contented to boar and do take upon us in this voyago: l hoy aro 
of the sons, inon of war, tire, enemies, pirates, rovers, tliiovos, jetti- 
sons, letters of marl and oounlernmrt, surprisals, takings at son, 
arrests, restraints, and detainments of all kings, princos, and 
people (6), of what nation, condition, or quality soever, barratry 
of the master and mariners (c), and of all other perils, losses, and 
misfortunes, that have or shall oome to Hie hurt, detriment, or damage 
of the said goods and merchandises, and ship, &o. or any part 
thereof 

And in case of any loss or misfortuno it shall he lawful to the 
assured, their factors, servants and assigns, to sue (d), labour, and 
travel for, in and about the defence, safeguards, and recovery of 
the said goods and morohandises, and ship, &o., or any part thereof, 
without prejudice to this insurance, to the charges whereof we, the 


the Marina Insurance Aot, 1908 (6 Paoiflo Ins. Oo., L. R. 6 Q. B. 674; 
Bdw. 7, o. 41). 7 id. 617. 

(b) If tha thing assured is suffl- (a) Ante, p. 163. 

oiantly described, an error in the name (5) Ante, p. 460. 

of the ship is not material: lontdes v. (o) Ante, p. 161. 

(if) Ante, p, 169. 
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assurers, will contribute each one according' to Iho rate and quantity 
of his sum herein assured, And it is especially' declared and agreed 
lhat no acts of (lie insurer or insured, in recovering, saving, or pre- 
serving the property insured shall bo considered as a ivaivor, or 
acceptance of abandonment. And it is agreod by us, (ho insurers, 
that this •writing or polioy of assurance shall be as of much forco 
and effect as the surest writing or policy of assurance lioroiofore 
made in Lombard Street, or in the Royal Lxehango, or olsowhcro 
in London. And so we, the assurors, are content and do hereby 
promise and bind ourselves, eaoh one for his own part (e), our hoirs, 
executors, and goods to the assured, their executors, administrators, 
and assigns for the true performance of the premises, confessing 
ourselves paid the consideration due to us for this assurance by the 
assured at and after the rata of 

In witness whereof we, the assurors, have subscribed our names 
and sums assured in London. 

N.B.—Corn, fish, salt, fruit, Hour, and sood aro warranted Croo 
from average, unless gonoral, or tho ship stranded-— sugar, tobacco, 
hemp, flax, hides and skins, are warranted Iroo from avorago, under 
five pounds per cent., and all other goods, also (ho ship nnd freight, 
are warranted free from average, under Ihroo pounds por emit , unless 
general, or (he ship be stranded (/). 


RULES FOR CONSTRUCTION OE POLICY (g). 

The following are the rules for the construction of a policy in the 
abovo or other like form, where the context doefe nol otherwise 
require:— 

1. Where the subject-matter is insured "lost or not lost,” and 

the loss has occurred before the contract is oonoludod, the 
risk attaches, unless at such time the assured was aware of 
the loss, and the insurer was not. 

2. Where the subject-matter is insured “ from” a particular place, 

the risk does not attach until the ship starts on the voyage 
insured. 

3. — (a) Where a ship is insured “ at and from ” a particular place, 

and she is at (hat plaoe in good safety when the contract 
is concluded, the risk attaches immediately. 


(a) Marino Insurance Aot, 1906, (y) These are referred to in s, 80 of 

a. 67. Ante, p. 169. thB Aot of 1906, and are set out in the 

(/) As to this olause, see 'ante, First Schedule to the Aot. 
p. 169. 
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(b) If she be not at that place when the contract is con- 
cluded, the risk attaches os soon as sko arrives there in good 
safety, and, unless tiro policy othorwiio provides, it is 
immaterial that she is oovered by another policy ior a 
specified time after arrival. 

(c) Where chartered freight is insured “at and from" 
a particular place, and the ship is at that placo in good 
safety when the contract is concluded, the risk attaches 
immediately. If she he not there whon tho contract is 
concluded, the risk atlaohes as soon as she arrives thore 
in good safety 

(d) Whore freight, other than chartered freight, is 
payable without special conditions and is insured " at and 
from ” a particular place, the risk attaches pro rata, as the 
goods and merchandise me shipped; provided that if thore 
bo cargo in roadinoss which belongs to the shipowner, or 
which somo other person has contracted with him to ship, 
the risk atlaohes as soou as tho ship is ready to receive 
such cargo. 

-1, Wlioro goods or other movoablos are insured “ from, tho load- 
ing- Ikoroof,” tho risk dooa not attach until suoh goods or 
moveables aro aotually on board, and tbo insuror is not 
liablo for tliom while in transit from tho shore to (lie ship. 

5. Where the risk on goods or othor moveables continues until 

they are “ safely landod,” they must bo landed in tho ous- 
tonmry manner and within a reasonable time after arrival 
at tho port of discharge, and if thoy are not so landed tho 
risk oaoses. 

6. In the absence of any further license or usage, the liberty 

to touch and stay “ at any port or plaoe whatsoever ” doos 
not authorise tire ship to depart from the course of her 
voyage from the port of departure to Ihe port of destination. 

7. The term “perils of the seas” refers only to fortuitous acci- 

dents or casualties of the seas. It does not include the ordi- 
nary action of the winds and waves. 

8. The term “pirates” includes passengers who mutiny and 

rioters who attack lire ship from the shore. 

9 The term “thieves” does not cover clandestine theft, or a 
theft committed by any one of the ship’s company, whether 
orew or passengers. 

10. The term “arrests, &o. of kings, princes, and people” refers 

to political or exeoutive acts, and does not include a loss 
caused by riot or by ordinary judicial process. 

11. The term “barratry” inoludes every wrongful aot wilfully 
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committed by the master or tho crew to the projudico of 
tho owner, or, as tho cose may be, tho charterer. 

12. The term ‘'all other perils” includes only porilR similar in 

kind to ,the perils spooifloally mentioned in tho polioy. 

13. The term “average unless general” moans a partial loss of 

the subject-matter insured othor than a gonoral average 
loss, and does not inolude "particular charges." 

14. Whore the ship has stranded, the insurer is liable lor the 

excepted losses, although tho loss is not attributable to tho 
stranding, provided that when the stranding takes plaoo 
the risk has attached, and, if the polioy be on goods, that 
the damaged goods are on board 

15. Tho term “ship” inoludes the hull, materials, and outfit, 

stores and provisions for the officers and crew, and, in the 
oase of vessels engaged in a special trade, the ordinary 
fittings requisite for tho trade, and also, in the caso of a 
steamship, the machinery, boilers, and coals and engine 
stores, if owned by the assurod. 

16. The term “freight" includes tho profit dorivablo by a ship- 

owner from tho employment of his ship to carry Ills own 
goods or moveables, as well as freight puynblo by a third 
party, but does not include pasBago monoy. 

17. The term “ goods " means goods in the nature of morohandiso, 

and does not include personal elfecls or provisions and stores 
for use on board In the absence of any usago to tho con- 
trary, deck cargo and living’ animals must be insured 
specifically, and not under the general denomination of 
goods ( h ). 


FQRM OF LETTERS PATENT (i). 

Q-eouse V., by the grace of God, of the United Kingdom of Great 
Britain and Ireland and of tho British Dominions beyond the Seas, 
King, Defender of the Faith, Emperor of India: To all to whom 
these presents shall come greeting: 


(A) See BlaokeU v. B oyal Basalt. (i) Ante, p, 240. This is tbs form 
Ins. Co., 2 Or. & J. 250; 87 R. R. given in the Third Schedule to the 
695; Mihoard v. Sibbert, 3 Q. B. Patent® Rules, 1908, made under the 
120 ; Ayollmarit Go, v. Nord Deiftsche Patents and Designs Aot, 1907 (7 
Go., [1904] 1 K. B. 252. Edw. 7, o. 29). 
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Whereas hath doolared that he iB in possession of an 

invention for , that he claims to bo tho true and first 

inventor ( k ) thereof, and that the same is not hr uso by any other 
person to tho best of his knowlodge and bolief: 

And whereas the said inventor hath humbly prayed that a patent 
might be granted unto him for the sole use and advantage of his 
said invention: 

And whereas the said inventor (hereinafter, together with his 
exoculors, administrators and assigns, or any of them, referred to 
as the said patentee) hath by and in his oomplete specification (l) 
particularly described the nature of his invention: 

And whereas We, being willing to enoourage all inventions which 
may be for the publio good, are graciously pleased to condescend to 
his request: 

Know ye, therefore, that We, of our espeoial graoe, certain know- 
ledge, and mere motion, do by these prosents, for us, our heirs, and 
suocossors, give and grant nnto the said patentee onr especial licence, 
full power, sole privilege, and authority, that tho said pafonleo by 
himself, his agents, or licensees, and no others, may at all times 
hereafter during the torm of years horoiu mentioned, make, use, 
oxoroiso, and vend tho said invention within our Unitod Kingdom 
of Great Britain and Ireland, and Isle of Man, in suoh manner as 
to him or thorn may soom meet, and that tho said patontoo shall havo 
and onjoy tho whole profit aud advantage from time to time accruing 
by reason of tho said invontiou, during tho term of fourteen yoars 
from the date hereunder written of those presonts: And to tho ond 
that the said patentee may have and enjoy the sole use and oxeroise 
and the full benefit of the said invention, We do by these presents, 
for us, our heirs and successors, strictly oommand all our subjects 
whatsoever within our United Kingdom of Great Britain and Ireland, 
and tho Isle of Man, that they do not at any time during the con- 
tinuance of the said term of fourteen years either direotly or in- 
directly make use of or put in praotice the said invention, or any 
part of the same, nor in anywise imitate the same, nor make or 
cause to be made any addition thereto 'or subtraction therefrom, 
whereby to pretend themselves the inventors thereof, without the con- 
sent, license, or agreement of the said patentee in writing under his 
hand and seal, on pain of incurring such penalties as may be justly 
inflicted on such offenders for their contempt of this our Royal 
command, and of being answerable to the patentee according to 
law for his damages thereby occasioned: Provided always that these 
letters patent shall be revocable on any of the grounds from time 


Forms. 


(A) Ante , p. 243. 


(0 Ante, p. 248. 



460 


THE MODERN LAW OP PERSONAL PROPERTY. 


Hornis. t° time by law prescribed as grounds for revoking lotlovs patent 
granted by Us, and tbo same may be revokod and made void accord- 
ingly: Provided also, that if the said patonteo shall not pay all 
fees b} law required to be paid in respect of Iho grant of Ihoso lottors 
patent, or in respeot of any mattor relating tlrorelo at tlio timo or tiiuoa, 
and in manner for tbe time being by law providod; and also if 
the said patentee shall not pupply, or cause to bo supplied, for our 
servico all such artiolos of the said invention as may ho required 
by the officers or commissioners administering any department of 
our service ( m ), in such manner, at such times, and at and upon 
such reasonable prices and terms as shall be settled in mannor for 
the time being by law provided, then, and in any of the Baid ansss, 
these our letters patent, and all privileges and advantages whotovor 
hereby granted, shall determine and become void notwithstanding 
anything hereinbefore contained: Provided also, that nothing heroin 
contained shall prevent tho granting of licensos in suoh mannor 
and for suoh considerations as thoy may by law bo granlorl: And 
lastly, Wo do by tlioso prosonts for us, our lioirs and successors, 
grant unto tho said patentoe that those our lottors patent shall bo 
oonstrued in the most beneficial Beuso for the advantage of tho 
said patentee. In witness whoroof Wo havo caused ihoso our lottors 
to bo made patent and to bd sealed as of tbo ono thousand 

nine hundred and 

(Soal of Patent Offlco.) 


BILL OF SALE («). 

Form in Schedule to Bills or Sale Act, 1882. 

This Indenture made the day of , between 

A. B., of of the one part, and C. D., of of 

the othoi part, witnesseth that in consideration of the sum of £ 
now paid to A. B. by C.‘D., the receipt of which the said A. B. 
hereby acknowledges [or whatever else the consideration may be], 
he the said A. B, doth horeby assign unto 0. D,, his executors, 
administrators, and assigns, all and .singular the several chattels 
and things specifically described in the schedule hereto annexed 
by way of security for the payment of the sum of £ , and 

interest thereon at the rate of £ per cent, per annum [or 


(m) Ante, p. 109. 

(n) Bills of Sale Act, 1882 (45 & 46 Viot. o, 48),,Sohedule. See ante, p. 109. 
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whatever eke my be the rate]. And the said A. B. (loth further 
agree and declare that he will duly pay to the said 0. D. the 
principal sum aforesaid, togethor with tho interest then duo, by 
equal payments of £ on the„ day of 

for whatever else may be the stipulated times or lime of 
payment ] And the said A. B, doth also agroo with the said 0, D 
that ho will [here insert terms as to insurance, payment of rent, oi 
otherwise, which the parlies may agree to for the maintenance or 
defeasance of the security ]. 

Provided always, that the chattels hereby assigned shall not be 
liable to seizure or to be taken possession of by the said 0, D , for 
any cause other than thoso specified in seotion seven of the Bills 
of Sale Act (18781 Amendment Act, 1882 

In witness, &o. 

Signed and sealed by the said A B. in the presence of me E. F. 
\<xdd witness's name, address, and description ]. 


Forms, 
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ABSTRACT 

of title, right to, of vendor or purchaser, 28 

ACCEPTANCE 

of goods, 65 

of gift, 85, 80, 87, 88, 89 

of hill of oxohango, 188, 180, 200, 201, 204. See Bills op Exomuran. 

ACCEPTANCE AND RECEIPT OP GOODS, 
under Statute of "Frauds, 62, 68, 66, 66 

ACCORD AND SATISFACTION, 91, 172 

ACCOUNT, 

notion for, when barred, 8QG, 367, 384 

ACKNOWLEDGMENT. See Limitation, Statutes opj Thntctoen's Aot . 
to take debt out of the Statutes of Limitation, must be in writing, 876 
may be made by an agent duly authorized, 376 

« ACT OF GOD,” 80 

ACTIONS. See CONTRACTS. 

of trespass, trover, and detinue, 18, 19, 20 
of deceit, 67 

for administration, effect of, os to Statutes of Limitation, 368, 388. 
oause of, when arises, 868 — 373 

ADEMPTION, 407. See Leoaoies. 

ADMINISTRATION, 397 — 415. See Exeodtobs and Adminibtbatobs. 
what are assets, 402 

appointed property, 408 

power of executor or administrator to sell or mortgage, 408 
assets lost, 404 

letters of, to whom granted, 401 
devastavit, or waste of assets, 404 
order of, 404 

effect of proceedings in, on rights of executor, 308, 888 

costs of, 404 

debts, priority of, 404 
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ADMIN! STRATION — continued. 

insolvent ostnte, rules of bankruptcy applied, 405 

administration of, in bankruptcy Court, 304 
legacies. See LEUAfiusa. 
rosidue, what is, 509 
of intestate’s eatato, 409 at ier/. 
duties payable in, 414, 415 

ADMINISTRATION ACTION, 

effeot of, on operation of Statutes of Limitation, 8G8, 388 

ADMINISTRATOR, 400. See EjaseuTons \nd AmiiNisTKATons. 

ADMIRALTY, COURT ON, 116, 121, 122, 123, 126 

ADVANCEMENTS 

to children, to be accounted for on father’s intostaoy, 411 

AFTER- ACQUIRED PROPERTY, 
assignment of, 109, 1S5 

AGENT. See Prinoipal and Agent; Lien ; Bailment. 

ALIEN, 434 

may acquire, hold, and dispose of real and porsonal property, 114, 435 
cannot be the owner of a British ship, 114, 484 
alien author, 274 
enemy, 436 

re-admission of, 486 
denization and naturalization of, 436 

ALLEGIANCE, 114, 417 

ALTERATION 

of bill of exchange, 206 

AMBASSADOR 

oannotbe sued in this oountry, 375 
domicile of, 417 

oi ohildren of, 435 

ANIMALS, 

property in, 3 

ANNUITY, 

assignable, 134 
attachment of, 882 
oharging order on, 333 
limitation of action for, 382 

ANTICIPATION, RESTRAINT ON, 426 

" APPARENT POSSESSION,” 99 

APPROPRIATION OF GOODS ON SALE, 50, 61 

APPROPRIATION OF PAYMENTS, 378 
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ARRANGEMENT OR COMPOSITION. See B inkuuptcy. 
with creditors, 86, 87, 171, 172 

ARTICLES OP ASSOCIATION. See Companies. * 

ASSENT * 

of oxooutor to legacy, 406 
to gift, 86 

ASSETS. See Administration. 

ASSIGNMENT 

of movables, governed by lax situs, 6 
oE ohose3 in aotion. Sob Choseb in Action. 

ASSOCIATION, 

or company, unincorporated, 281, 282, 308 

ASSURANCE. Nos Enin Assurance; Lire Assurance; Marine Assurance. ' 

ATTACIIMENT OP DEBTS, 332 

ATTORNMENT CLAUSES, 

operation of Bills of Salo Aots aa to, 104 

AUCTION, 

sale by, 7fi, 77 

roaorvod prioo and puffer, 77 

AUCTIONEER, 33, n. (<■), 41, 70, 77. See Lien; Principal and Auent. 
AVERAGE, 

gonoral, partioular, 128, 120 
in bill of lading, 452, n. (v) 
in polioy of marine insuranoo, 169, 468 


BAILMENT, 16, 21—32 
defined, 16, 21 
different aorta of, 21, 26, 27 
by attornment, 22, 24 
of ooina, 23 
hiring of goods, 23 

rodolivery to bailor for apooial purpose, 24 
whore several bailors, 24 
determined by act of bailee, 24 
bailee may not dispute title of bailor, 26 
has “ special property,” 17, 130 
bailee, when he con set up jus tertii, 10, 26 
duty of, 26 

liability of, for nogligonoo, 26, 27 

right of, to sue for injury to thing bailed, 22 

auctioneer is, 23 

bailor, duty of, as to dangerous things, 31 
sale by, 130 

action by bailor for conversion or detention, 130 
Statutes of Limitation as to, 386, 372 


30 
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BANK NOTES, 179, 215 
BANKERS, 

liability of, on bNl of exchange, 191 
as to cheques, 208 — -211 
lion of, 41 * 

whon they must register, 293 

BANKRUPTCY, Oh. XVIII., 840 et seq. 
origin and objects of Bankruptcy Acts, 340 
history of statuies as to, 341 — 343 
of non-traders, 342 
Aot of 1869 . 3 43 

Aots of 1888 and 1890.. 348 et seq. 
jurisdiction in, 848 
acts of, 349 

how proceedings arc commenced, 344 
in what Court, 344 
petition, 344 

official receiver, 344, 340, 847 
receiving order and its oitoot, 844 
first meeting of creditors, 345 
composition or arrangomont, 845, 347 
annulment of, 845, 347 
composition distinguished from, 346 
adjudication, 840 
appointment of trusloo, 846 

of committee of inspection, 347 
discharge of bankrupt, 848 
debts provablo in, 348 
mutual debts or credits, 349 
priority of debts, 349 
power of landlord to distrain, 849 
seaured creditors, 349 
when bankruptcy commonces, 364 
relation back, 354 

property divisible among creditors, 354 

what powers of bankrupt may bo exercised by trustee, 355 

meaning of ropntod ownership, 355 — 360 

“ possession order or disposition,” 354, 855, 357 
in trade or business, 355, 366 
consent, 858 
true owner, 358 

executions, when effectual against trustee in, 860 
avoidance of settlements and covenants to settle, 861 
fraudulent gifts or transfers by debtor, 850 
fraudulent preference, 361 
protection of bond fide transactions, 862 
disclaimer in, 363 

administration in bankruptcy of estate of deceased insolvent, 364, 405 
company oarmot be made bankrupt, 807, 364 

BARGAIN AND SAKE, 42 et seq., 47, See Coma act or Salts, 
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BARBA.TEX, 161, n. (A), 461, 457 

BEAKER, 9 

instruments payablo to, 184 

• 

BILLS OE EXCHANGE, 188 el seq. 
are negotiable, 183 

offoot of assignment of, by separate instrument, 183 
form of, 183 

liability of aocoptor, drawer, indorsor, 184 
of drawee not accepting, 184 
of transferor without indorsement, 1 84 
relation of portios to, 184 
definitions of, 185 
inland, 186 
foreign, 186 
when payable, 186 
usance, 187 
days of graco, 187 
dato, 187 

muBt bo unconditional, 185, 204, 208 
puyoo, who may bo, 187 
fiotitious, 187 
roforeo in ease of need, 187 
consideration, presumed, 188 

valuablo, what is, 188 
nocoplunoo, definition and requisites of, 188 
may bo general or qualifiod, 188 
dolivory, 189 

skeleton bill, inchoate instruments, 189 
parties to, who oan bo, 189' 
infants, 432 

corporations, or companies, 190 

liability of directors, 191 
signature is essential to liability, 191 
“ per pro.,” 192 
by an agent, 192 
sans reeours, 192 
estoppol as to, 191 

forged or unauthorized, inoperative, 191 
ratification of unauthorized, 191 
liability of bankers as to forged indorsement, 191 
protection of banker as drawoo, 191 
presentment, 192 et seq. 
for acceptance, 193, 194 
when excused, 194 
for payment, 194 si seq. 
when duly made, 195 
delay in, 196 

effect of dishonour by non-payment, 196 

30 (2) 
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BILLS 03? EXCHANGE — continued. 
dishonour and pro) oat, 198 
notico of dishonour, 198 
when excused, 196 
when andshow given, 197, 198 
protest and noting, 198 
damages for dishonour, 199 
ro-exohange, 199 
coorae of oxohangc, 200, n. (y) 
interest, 200 

acceptance for honour, 200 
payment for honour, 201 
accommodation bills, definition of, 201 
“ holder ” and “ holder in due course,” 202 
rights and powers of, 206 
good faith, 203 

negotiation, what amounts to, 203 
indorsement, 208 

on “ allonge,” 208 
form of, 20'1 

presumption as to order of, 204. 

conditional, 204 

in blank, 204 

special, 204 

forged, 101, 212 

rostriotivo, 204 

negotiation of ovorduo or dishonoured, 205 

forged or stolen, 206 

discharge of, 206 

alteration, 206 

drawn in a sot, 206 

liability of indorsor or acceptor, 207 
rights of holders, 207 
lost, 207 

conflict of laws respecting, 207 
seouritios for, 212 
gift of, 89 

mortis eausd donatio of, 97 
Statutes of Limitation as to, 370 
infant oannot bo liable on, 432 

BILLS 037 LADING. See Ships. 
what they are, 71 

indorsement and delivery of, may pass property in goods, 72 
drawn in sots, 72 

right ot aotion on, transferable by statute, 72, 180 

indorsement of, defeats right of stoppage in transitu , 66, 72 

are exoludod from the operation of tho Bills of Salo Acts, 103, 104 

form of, Appendix, 460 

risks exeopted in, Appendix, 460, 451 

evidence of, as to goods shipped, 460, n. (o) 
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BILL OF SALE, 
meaning of, S9 

may ba absolute transfer, or by way of mortgage, 99^ 
by way of mortgage, distinguished from pledge, 99 
secret transfer of proporty by, 100 
remedy under Bankruptcy Aots, 101 
Bills of Sale Aots, onuses and objects of, 101 
of 1878 and 1882 ,.102 
distinguished, 108 — 111 
apply only to doouments of title, 104 
are to be construed as ono, 108 

under Aots of 1878 and 1882, " personal chattels,” what arc, 102, 103 
doouments includod under, 103 

exempted from, 103, 104 
attornment clauses, when bills of sale, 104 
what constitutes a bill of salo, 104 
hiro-purohnso agroomcnis, 105 
attestation, 105 
registration, 108, 107, 118 
transfer or assignment of bill of salo nood 
not bo registered, 108, 113 
consideration mast bo truly slated, 107 
defeasance, 107 

by way of mortgage under Aot of 1882, form of, 109, 110. APPinimx. 

accordance with form, 109 
schedule, 108 

specific dosoriptlon of chattels, 
108 

grantor must bo true ownor, 108 
exceptions as to description, 
sohodulo and ownership, 109 
of after-aoqnired chattels, 109 
for less than 307. void, 108, 111 
causes of soizure, 111 
must contain certain statements, 
109, 110 

power of sale under, 111, 112 

must Blrow whole contract, 110 

extent of avoidance under various seotions, 11 0 

priority of successive, 118 

entry of satisfaotion, 113 

debenture is not, 112, 323 

BONDS, 

title to, 182 
of oompany, 320 

BOTTOMRY, 

definition of, 124 


BOUGHT NOTE, 79 
BOVILL’S AOT, 11 
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BRITISH fl OBJECTS, 

wlio aro, 435 » 

t 

BROKER, 

for sale, authority of, to sign noto, 7? 

extent of his authority, 78 

signed ontry in broker’s book, 79 

“ sold ” and “ bought ” notos by, 79 

when personally liable, 80 

liability when effecting policy of insurance, 157 


CALLS, 287, 303, 311. See Companies. 
when interest payable on, 167 
liability for, in winding-up, 311 
mortgage of, 817 

(specialty debts within Statutes of Limitation, 379 

CARRIER, 

common, 26, 29- — 31 
Carriers Act, 80 
shipowners, 31 
lion of, 86 
duty of, 26, 29, 30 
liability of, 80, 31 
delivery to, on sale, 56 

stoppage m Imnaitu of goods delivered to, 04 — 60 
GERTIE! CATE 

of incorporation of company, effect of, 295 
share, offloot of, 801, 302 

CESSER CLAUSE, Appendix, 454, n. (e) ’ 

CHAMPERTY, 

definition of, 146 

CHARGING ORDER 

on funds or shares, or cash in Court, 334 

CHARTER-PARTY, 
definition of, 119 
form of, Appendix, 462 

CHARTERED COMPANY, 283, 284, 289 

CHATTELS. See Choses or Aotion; Ohoses nr Possession; Personal 
Property. 

corporeal and inoorporeal, 1 
meaning of word, 2 
property in, how transferred, 42, 47 
personal, under Bills of Sale Acts, 102 

CHATTELS REAL, 

devolution of, on death, 6, 7 
of married woman, 424 

t 
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CHEQUES, 208 et t,eq. 

Bills of Exchange Act, 1882, applies to, 208 
definition of, 208 « 

presentment of, 208 

oflcct of disohargo of drawer, 209 * 

banker's authority to pay, 209 

when bankor liable for dishonour, 209 

as vouchers, 210 

crossing of, 210 

“ not negotiable, ” 210 

liability of bankers as to, 209, 211 

gift of, 89, 97 

OHOSES IN ACTION, 

examples of, 2, 180, 131, 132, 133 
joint, 12 

wliolkor “ goods,” &a., 2, n. (/) 
not chattels within. Bills of Salo Acts, 102 
not goods within Bankruptcy Acts, 866 
naburo of, 130 
logal and oquitablo, 132 
rovorsionary, 183, 134, 422 
wore not gonorally assignable at law, 133 
exception, 184 
assignablo in equity, 134 
assignments against pnblio poliey, 144 
officers’ full and half pay not assignablo, 141 
pensions, 144 

assignment is subject to equities, 188 

assignment may by contraot bo free from equities, 138 

exceptional contracts not •assignablo, 143 

notioo of assignment noocssary to complete titlo, 143 

notice not nooossary as to oquitablo interest in land, 136 

notice to trustees, 137 

gift of, 89—93 

assignable at law under Judicature Act, 91, 142 
must be absolute assignment, 142 
ohose in aotion must be legal, 143 
priorities between assignees, determined by notioo, 186 
aBsignce takes subject to prior assignment of which ho has notice, 187 
of fund in Court, should obtain stop order, 137 
assignable by statute, 140 
shareB iu companies, assignment of, 139 

assignee should issue distringas, 140 
vesting of, in new trustee, 141 
locality of, for purposes of probate, 896, n. («) 
debts, 171 

of married woman, 420 

aotion by cestui que trust to recover, when barred, 386 

CLASS, 

bequest to, 392 
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CO-DEBTORH. See Limit vhon, Stveotcb or. 

COINS, 

bailment of, 23 ' 
property in, 42, 178 

COLLISION. See Smrs, and Appendix, 451 

COMMON GABBIER. See Gamier. 

COMPANIES, Cb. XVI., 281 et seq. 

“ company,” what is, 281 

how it differs from ordinary partnership), 281, 288 
unincorporated, 282, 288, 808 

liability of members of, 282 
whether illegal, 282 
incorporated, 283 
, at common law, 283 

under lotters patent, 283, 288, 289 
Chartered Companies Aot, 1887... 288, 289 
incorporated under special Act, 284 
early Companies Aots, 284, 307 
Winding-up Aots, 1848 and 1849... 284 
“ oapital,” naluro and dosoriptions of, 286 

alteration, incrcaso, or reduction or, 303, 305 
sharos, 286, 287, 301 et seq. 
allotment of, 299 
underwriting, 286 

contraal to lake from company, 280 
to puroliaao from holder, 286 
caUs on, 167, 287, 303, 311, 817, 379 
distinguished from stook, 287 
qualification, 291, 311 
sorip, 287 

management of, 287 

directors, 287, 292, 299, 300, 801, 312 

cost hoot, 288 

Stannaries Court, 289 
transfer of shares in, 289 
calls, 289 

under special Aots and Companies Clauses Arts, 200 et toq. 
register of shareholders, 201 
transfer of shares, 292 
trusts, 292 

may issue shares at discount, 292 
remedy of oroditors of, 292 
winding-up of, 306 et toq. 
under Companies Aot, 1908... 203 
registration, 293 
members of company, 811 
companies to which it applies, 294 
memorandum of association, 294, 297 
modification of, 308 
subscriber of, 311 
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COMPANIES — oontmued. 

under Companies Aot, 1908 — oontmucil. 
articles of association, 297 

relation ot, to memorandum, 297 
alteration, of, 298 
registration, 295 

one man company, 295 
ol' trusts, 301 
liability of members, 295 
limited and unlimited companies, 295 
companies not formed for gain, 296 
minimum number of members, 296 
resolutions, ordinary, special, extraordinary, 298, 303, 305 
directors, powers and liabilities of, 800 
ultia vires aots of, 800 
shareholders 1 actions against directors, 300 
shares, 301 

transfer of, 301 
forged, 302 

calls on, 167, 287, 303, 311, 317, 879 
con traol to issuo as paid up, 301 
relief for not filing, 301 
issuo of at discount, 305 
warrants, 806 
qualification, 291, 311 
oliarging order on, 334, 835 
Locman’s Aol, 302 

private oomponios, 285, 296, 299, 306 
winding-up of, 308 ot soq. 

former practice, 308, 307 
present praoiioe, 307 
priorities in, 308 

company unable to pay its debts, 809 
of unregistered company, 308, 315 
of railway company, 308 

compulsory, 309; differs from voluntary, 812, 313 
when permitted, 300 
who may petition, 309 
commencement of, 310 
contributories, 310 
rectification of register, 311 
voluntary, 313 
subject to supervision, 314 
liquidators, 310, 811 
in County Court, 315 
dissolution of, 311 
defunot companies, 816 
compromise by, 316 

debentures and debenture stock, 318. Boo Debek tubes; Debenture 
Stock. 

borrowing powers of, 316 

receiving order not made against, 307, 361 

bonds and mortgages, register of, 321 
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COU TAN I EH CLAUSES CONSOLIDATION ACT, ISM, 
objects and provisions of, 285, 291 

COMPOSITION OB ARRANGEMENT, 345, 318. Hr* UANKiinvtuv. 

CONDITION PRECEDENT 
in contract for sale, 68 
in ohartor-party, 462, n, (e) 

CONFLICT OP JAWS 

rospocling bills of exchange, 207 
as to assignment of movables, 6, 7 

CONSIDERATION 

presumed in a deed, 187 

and in a bill of oxohange, 187 
for guaranty need not appear, 174 
for bill of salo must be truly sot forth, 107 

CONTEMPT, 

writ of sequestration for, 838 
by a corporation, 339 

CONTRACT, , 

Statutes of Limitation as to, 366, 370, 371 
oxeoutod or oxooutory, 48, 370 

CONTRACT OP SALE OP GOODS, 
definition, 47 

wlion it passes proporty in goods, 48 et set}. 
who can transfer property in goods, 42, 48 
oxeoutary or executed, 48 et sej,, 870 
for sale or return, 60 
appropriation, 60 
risk, 61 

hire and purchase, 61 
distinguished from contraot to do work, 54 
from exohange, 54 
goods, what are, 53 

for 102. or upwards must he in writing, 62, 58 
within Statute of Frauds and Sale of Goods Aot, a, i .. ,65 
aocoptanoe and aotual reooipt, 65 — 57 
i earnest or part payment, 67 

note or memorandum in writing, 68 
what it must aontain, SB 
may be in several documents, 69 
contraot and note in writing distinguished, 68 
variation of contract, 59 
signature, 69 

delivery by seller, what is, 62 et seg. 

reservation of right of disposal, 50 

on oredit, 64, 870 

insolvency of buyer, 64 

ofleet of drawing hills for price, 85 

by sample, 55, 69 
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CONTRACT OR SALE OR ROODS — aonlinued. 

£or speuial purpose, 03 

not to bo performed within a your, 61 » 

rescission of, for misrepresentation, 67 
condilion precedent in, 68, 69 • 

goods must answer dosoription, 68, 70 
wlmro porformanoo of condition bBoomoB impossiblo, 69 
stoppage m tiaimlu, how odooted, G4, 65 
warranty collateral, 60 

whon implied of quality oi goods, 68, 60 
of title to goodB, 70 
on sale by sheriff or pawnbroker, 71 
offoot of transfer of document of title, 66 
of bill of lading, 72 

of delivery orders and dock warrants, 72 
when time begins to run, 368 

CONTRIBUTION, See Principal and Srann. 
between co-surctios, 178 

CONTRIBUTORY, 290. Sec Oompaotis. 

CONVERSION, 

action of trover for, 19 
auctioneer liable for, 77 
shorlit when liable for, 328 
Statu! os of limitation as to, 360, 372 

CO-OWNERSHIP 

distiuguiehod from partnership, 9, 10 

COPYRIGHT, Chap. XV,, 262 
whnt is, 262, 266 
is " property, 11 282 
at common law, 263, 266 
letters, 263 
origin, 263 
“ books, 11 264 
earlier statutes, 264, 266 
Copyright Act, 1911... 266 el seq. 
registration not required, 266 
abrogation of common law rights, 266, 275 
breach of trust or confidence in relation lo copyright, 266 
definition of copyright, 266 
“publication,' 1 287 
literary work, 267 
dramatio work, 267 
artietio work, 267 
soulpture, 267 
architecture, 267, 271 
engraving, 267, 289, 272 
photograph, 267, 269, 272, 274 
oinomatograph, 268 
collective work, 268 

\ 
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COPYEIQ riT — continued. 

Copyright Act) 1911 — aon tinned, 
infringement, 2(Jf, 269, 270, 271 
plato, 268 
looturo, 268, 27* 

duration of copyright, 269, 278, 274 
compulsory licences, 269 
ownership of, 270, 273 
contributions to newspaper, &c,, 270 
author, 270, 273, 274 i 

assignment, 270, 27S 
remedies for infringement, 27o/ 271, 280 
limitation of actions, 271 J 
summary remedies, 271, 272 / 
musical works, special remedies, 271 

delivery of copies to British Museum and other institutions, 272, 


273 j 

joint authors, 278 j 

posthumous works, 278 j 
Government publications,/ 274 
mochanioal instruments, ft 4 
musical rocords, & o., 274/ 
political addresses, 274/ 
alien authors, 274 j 
works existing bofora/Aci, 274 
rights under Act, 27® 
extent of Act, 276 
designs, 276 — 279 
international copyright, 279 
of universities and sohools, 286 


COUPON ATI ONS , 281, 288. See Companies. 
nature of, 281 
remedy of creditors of, 288 
loans to, 316, 325 
executions against, 328, 339 

when capable of being parties to bills of exchange, 100 
receiving order in bankruptcy not to bo made against, 807, 864 
bow dissolved, 806 


CORPOREAL CHATTELS, 1 


COST-BOOK COMPANIES, 288 


GO-STJRETJES. See Pbinoipal and Sotujiy. 
contribution betwoen, 173 

COUNTY COURT, 

pleading Statute of Brands in, 81 
winding-up, 816 

jurisdiction as to patents, 240, n, (o) 
supplants Stannaries Court, 289 
issue of ft, la. by, 327, n. (i) 
bankruptcy jurisdiction, 343 
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COURSE OE EXCHANGE, 200, n. (y) 

COURT OE RECORD, 
what is, 107, n. (») 

CREDIT, , 

sale on, 63, 64 

CREDITORS’ DEED, 86 

CROWN, 

rights of officers of, with rospoct to patents, 265 
priority of debts duo to, 168, 808 
copyright, 274 

DAMAGES, 

when interest may be recovered as, 104 — 167 
unliquidated, not provablo in bankruptcy, 348 

DEBENTURES, 316 et aeq. 
what are, 816 
dlQoront lands of, 316 
issued improperly, 816, 817 
power of companies to issuo, 816 
floating charges, 818 
wliou llioy coaso to float, 819 

inoumbranaos and debts having priority ovor, 818, 319 
romodios of debenture holdor, 320 
in public undertakings, 320 
under Companies Clauses Aot, 320 

romodios of bond-lioldor and mortgagee, 321 
may he issued at discount, 328 
not bills of solo, 328 
under Local Loans Aot, 826 
registration of, 324 
interest on, specialty debt, 879 

DEBENTURE STOCK, 

under Companies Clauses Acts, 322 
Companies Aot, 1908... 823 

DEBTS, 162 et aeq. See Executions . 
property in, 18 

must bo ascertained sums, and due, 162 
deferred and contingent, 162 
equitable, what are, 162 

trustee when debtor, 162 
married women not ordinary dobtors, 133 
interest on, when allowed at common law, 166 
in equity, 106 

against trustocs, 165, 166 
monoy charged on land, 165, 166 
mortgage debts, 166 
by statute, as damages, 166 
calls on shares, 167 
compound, when payable, 167 
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DEBTS — ooii tinned . 
of record, 167 
Crown debts, 168 
recognizances, 168 • 
judgment, 188 

interest on, 10? 
priority of, 160, 338, 835 
final, what is, 168, 352 
when barred by statute, 882 
warrant of attorney, 169 
speoialty and simple oontract, 170 
place of payment, 171 
looality of, 171 
paymont of, what is, 171 
roleaso or satisfaction of, 91, 171, 172 
aocord and satisfaction, 91, 172 

. guarantees for. See Guarantees. 
attaohmont of, 332 
forgivonoss of, 91 
infants, of, 432 

Statutes of limitation as to, 870 
joint, 374 
spooialty, 379 

DECEIT, 

notion of, 67 

DEED. See Seal. 

gift of, by equitable morlgagoo, 90 
consideration implied in, 187 

dez CRirmnE agent, 82 

DELIVERY, 15, 16 

of goods, 16, 16, 42, 87 
of bill of exchange, 203 
symbolic or constructive, 16 
on sale, what is, 42, 62 
of gift, 87 
of cargo, 453, n. ( l ) 

DELIVERY ORDERS, 72 

DENIZATION, 436 

DESIGNS, 

copyright in, 276 at aeq. 

DETINUE, 

notion of, 18, 20 

Statutes of Limitation as to, 872 


DEVASTAVIT, 368, 404. See Exeoutobs and Admisistoatobb. 
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DEVOLUTION OF PROPERTY ON DEATH, Oh. XX., p. 389. See 
Dis'ciuntmoN, Statutes of; Executors and ArariNlsTtUTona ; Will. 
under will, 380 

in caso of intestacy, 400, 409, 410 -> 

DIRECTORS ' * 

o£ company, liability of, on bills of oxohango, 101 
duties and powers of, 287, 300 
ultra vires, acts of, 800 
delinquent, 312 
breach of trust by, 800 
contributories, 311 
actions against, by members, 300 

DISABILITY, dec Aliens; Infants; Limitation, Statutes of; Lunitics; 
Harmed Women. 

persons under, Oh. XXI., p. 419 , 

DISTRIBUTION, STATUTES OF (printed in Appendix), 448. See 
Executors and Admdhstbatohs ; Intestacy; Kin; KnnMturi, 
in cases of intostaoy, 409, 410 
as to husband’s right to wife’s estate, 401 
hotchpot and advancements undor, 411 

DTSTRINOAS, HO 

DIVIDEND WARRANTS, 216 
limitation of action for, 360 

DOCK WARRANTS, 72 

effect of, as to stoppage in transitu and vendor’s lion, CO 
DOMICILE, 6, 398, 416 

of ownor, regulates succession to personal property, 6 
and form and validity of will, 398 

DONATIO MORTIS CATJSA, 
definition of, 96 
cannot bo by writing, 96 
delivery is ncocssory, 96 
what may bo subject of, 97, 98 
evidonco os to, 98 

DRAMATIC PIECES. See Oobyiiiqut. 

DRAWINGS. See Copybiout. 

"DUE,” 

meaning of, 162 

DUTIES, 

probate, estate, legacy, 414, 416 
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EARNEST OR PART PAYMENT 
an gale oC goods, 52, 63, 57 

EJECTMENT, 19 " 

ELEGIT, writ of, 332 

ELIZABETH, STATUTE OE (13 Eliz. o. 5), 
alionations in fraud of creditors under, 99 

EMBLEMENTS, 328 

ENGRAVINGS. See CormiGOT. 

EQUITY TO SETTLEMENT, 422 

ESTATE, 

no estate in chattels personal, 7 

ESTOPPEL, 
title by, 42 
negotiability by, 182 
by slmro cortiflonto, 302 

EXCHANGE, , | 

“ adverse ” and “ course of,” 200, n. (y) 

EXCHEQUER BILLS, 216 

EXECUTED AND EXECUTORY CONTRACTS, 48. See CONTBAOIB, 

EXECUTION, Ch. XVII., p. 826 
wbat it is, 326, n. (5) 
judgment oroditor, 326 
leave to issue, 326 
by writ of fi. fa., 827 
against partners, 331 

by attaobment of debts, garnishee orders, 882 
oharging order on stock or sharos, 884 
sequestration, 887 
equitable, by reoeiver, 836 

County Court judgments, how enforceable, 327, n. (Z), 386, n. (n) 

against companies, 322 

against partners, 381 

after winding up, 327 

aftor bankruptcy of debtor, 327, 360 

EXECUTORS AND ADMINISTRATORS. See Assets j Legacies . 
retainer by, 368, 406 

may pay or retain debts though barrod, 368 
may be witness to will, 891 

power of executor is derived from the will itself, 897 
of administrator from the Court, 402 1 
where no executor, administration granted with will annexed, 393, 402 
married woman may be executrix, 394 
appointment of exeoutors, 393 
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EXECUTORS AND ADMTN I8TRATORS — eonttomtl. 
ono may not for all, 808 
devolution of office of, 804 
executor may aot boforo probate, 307 
tie son lort, 394 
according to tenor, 808 
limited, 304 

may renounce probate, 395 
but not if ho has proved the will or acted, 80S 
•what arc assots in. hands of executor, 402 
powers and liabilities of, 897, 402 — 406 
funorol oxponsos and costs of proving will, 404 
debts, 404 

priority of debts, 404, 406 
executor’s year, 406 
may prefer oreditor, 406 
legacios, 400 

oro liablo for a douaslavit, 404 

who entitled to administration, 400, 401 

special and limited administration, 401, 402 

administrator of executor does not roprcsont testator, 394 

limitation of actions, 369, 376, 086, 404 

EXECUTORY BEQUESTS, 8 


FACTOR 

definod, 37, 80 
lion of, 38 

plodgos and solos by, 28, 48, 81 
authority of, 80 

FAOTORS ACTS, 28, 81 

FRRM NATURJS, 

animals, property in, 4 

FIERI FACIAS. See Execution. 
writ of, 327 

what may be aeizod under, 327 
seizure gives sheriff possession, 328 
goods soized, whon bound, 829 

undor Sale of Goods Act, 1898,. .830 
debtor is ownor until sheriff sells, 829 
subject to ront, 829 
sale by sheriff, 329 
return to and o/ writ, 880 
bound bailiff, 330 
againBt paitnorship property, 381 

FINAL JUDGMENT OH ORDER, 
what is, 863 

FINDER OF GOODS, 
rights of, 14 
G.P.F. 


UL 
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FUIB ASSURANCE 

is a contract of indemnity, 100 
polioios oi, arc npt assignable, 160 

assuror entitled to benefit of everything which protects assured from 
loss, 160 f> 

ro-instatomont, 14 Geo. 8, o. 78 , 161 
material faota must bo disclosed, 160 

FIRM, 11 

FIXTURES, 

when they can be tahen in execution, 328 

“FLOATING CHARGE.” See DraumniB. 

FOREIGN INSTRUMENTS, 

how far negotiable in this country, 181 

FOBEIGN LAWS. See Ooni'lict or Laws. 

FRANCHISE, 

potent is a, 240, n. (c) 
of warren, 4, n. (®) 

FBATJD, 

Statutes of Limitation as to, 381, 886 
fraudulent misrepresentation, 67 
bill of exchange obtained by, 202, 203 

KBAUDS, STATUTE OF, 

s. 17 as to the sale of goods of the voluo of 101., 62—60 
now s. 4 of tho Sale of Goods Aot, 1898, ..62 
“ value,” and “ prico,” 63 
aooeptanoo, 66 
actual receipt, 56 
earnest or part payment, 67 

a. 4 as to contraota not to bo performed within one year, 81 
signature, 69 

signature by agent, 63, 60, 76 
memorandum or no to of contraot under, 68 
by auctioneer, 76 
broker, 77 
must be ploadod, 61 

s. 4, special promise to pay debt, &.o., 170 
interest in land — debentures, 818 
s. 7, trusts, oreation of, 93 
ss. 8 and 9, trusts, assignment of, 93 
husband’s right to administer wife’s estate, 401 
s. 19, wills of personalty, 889 

FRAUDULENT CONVEYANCE, See Bankmjptov. 
under the Statute of Elizabeth, 83, 99 
by debtor, 860 

FRAUDULENT MISREPRESENTATION, 67 
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FRAUDULENT PREFERENCE. Sac Bankrottov. 

FREE WARREN, 4, n. (a) 

FREIGIIT, 110, 461, 458, 467, 468 
lion {or, 80, 120 

FUNERAL EXPENSES, 404 


GAME, 

pioporty in, 4 

GARNISHEE ORDER, 832 

what oan bo attached under, 882 
oflool of, as to creditor’s titlo, 333 

GENERAL SniP, 29, 121 

GIBB', 88 at srij. 
dofinod, 83 

imperfect, not onforoed, 83, 92 

oblainod by misrepresentation can. be resovored, 84 

oifoclod by oomploto translor, or by declaration of trust, 84, 02 

intention to give, 84 

promiso to give is nudum paatum, 86 

acooptnnco, 86 

whon prosumod, 85, 80 
to infant, 85 

to husband, wifo and another, 431 
on condition, 86 
for particular purpose, 86 
by dood without delivery, 86 

whoro doed concealed or destroyed by donor, 87 
by parol, delivery necessary, 47, 87 
of oliattol in possession of bailee or trespasser, 88 
of negotiable instrument, 89 
of instrument creating chose in action, 90 
of deeds held by equitable mortgagoo, 90 
to debtor, of instrument creating debt, 90 
to debtor, release by, 91 
by assignment, 91 

of chose in action transferable in statutory mode, 91 
of equitable interest, by trust, 92 
Statute of Frauds, 93 
by purchase in name of stranger, 96 
of child, 94 
of wife, 95 

by husband to wife, 94, 420 
by lunatio, 484 


31 ( 2 ) 
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“ CIOODS,” 2, 63 
and chattels, 2 

waros and merchandizes, 2, n. (/), 4.68 
specific, and future, 48 

' r 

GUARANTEE, 172 et sag. See Pmnoipal and Surety. 
consideration for, need not appear, 174 


HIRE 

by bailco, 27 

HIRE-PURCHASE AGREEMENTS, 23, 61, 106 
HOLDER. See Buts op Exchange. 

"horses, 

aale of, 46 


HOTCHPOT 

in cases of intostaoy, 411 


HUSBAND. See Married Women. 

lias insurabla interest in life of wife, 14D 

interest of, in wife’s proporty at hor death, 401, 410, 410—432 

right to tafco out letters of administration to wife, 401 

gift by, to wife, 04, 420 

not inoludod in “ next of kin,” 414 

rights of, in wife’s porsonalty, 419 — 482 

liability for wife’s ante-nuptial debts, 871 


« 1 . V REM,” 

proceedings, 121 

INCORPOREAL CHATTELS, 1 
INDEMNITY, 

marine and fire polioies are oontraots of, 160, 160 

surety’s right to, 177 

Statutes of Limitation as to, 371 

INDORSEMENT 

of bills of lading, effect of, 72 • 

of bills of exchange, 184, 208. See Bills or Exohanoe, 

INFANT, 
gift to, 86 

Statutes of Limitation as to, 373 

acts of, when void or voidable, 432 

marriage settlements with the sanction of Court, 438 

domicile of, 416 

cannot make will, 391 

Relief Act, 483 



INNKEEPER, 
lien of, 31 
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INNKEEPERS ACT, 1878... 35 

INSURANCE. Sea Emu Assurance; Life Assurance^ Marini. Assurance. 

INTER ESI’. See Debts. 
on debts, 165 
as damages, 167 

on dishonour of bill of exchange, 200 
on calls due from contributory of joint-stook company, 167 
when compound onn be claimed, 167 
on judgment debts, 168 

when payment of, takes debt out of Statutes of Limitation, 377 
when payable on legaoics, 408 

INTESTACY . Seo Distribution, Statute of; Executors and Adaiinis-* 
tratobs. 

distribution of personal proporty on, 409 et >eq. 
leltors of administration, who entitled to, 401 
of wife, husband’s rights, 401, 410, 418, 422, 426, 431 
hotchpot on, 411 

rulos ns to porsons to toko on, 418 
olfliins under, when barrod, 382 
Tni opiates’ Estatos Aot, 1890... 410 

INTESTATES’ ESTATES ACT, 1890... 410 

INVENTOR, 

“true and first,” 243. See PATENTS. 

I O U 

is an acknowledgment of debt only, 214 
when to bo stamped, 214 


JOINT DEBTORS. See Limitation, Statutes of; Mercantile Law 
A iraNDMUNT Aot, 1856. 

JOINT OWNERSHIP 
in personal property, 9 

JOINT-STOCK COMPANIES. See Companies. 

JUDGMENT, 

enforcement of. See Execution. 
priority of, 168, 189 
“ final ” judgment, 368 

debt, when barred by Statutes of Limitation, 366, 382 

JUDICATURE AOT, 

as to insolvent estates, 170, 171, 406 
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JUDICIAL SEPARATION, 

effect of, on wifo’s proporty, 4.27 

JURISDICTION, • 

Statutes of Limitation as to persons out of, 37 1 
as to assets abroad, 393 

JUS TEZi Til, 19, 26 


KEY, 

effect of delivery of, on posses sioif, 16 


KIN, NEXT OP, 

right of, to administration, 401 
distribution of intestate's estate among, 409 
. “ according to the etatutos,” 414 


KINDRED, 

mode of reckoning degrees of, 411 
* 

KIN G-SDOAVN'S (LORD) AOT, 399 


LACHES, 387 
LANDLORD, 

power to distrain in ease of bankruptcy, 349 
right to rent when execution on goods of tenant, 320 

LANDS GLAUSES AOT, 1346.. .367 

LARCENY AOT, 1861, 

re-vesting of stolen property under, 46 

LEASEHOLDS, 

rights to, on death, not determined by domicile, 6 
of married woman, 424 

LECTURES, 

copyright in, 268 

of a “ political nature,” 274 

LBEMAN’S ACT, 802 

LEGACY, 

equitable ohose in aotion, 182 
lapse of, 391 

to a olass, joint tenancy, 392 
to be paid after debts, 406 
ademption, 407 
assent of executor to, 406 
appropriation of assets to, 407 
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LEGACY — oontinued. 
spooifto, 407 

ademption of, 407 

gonornl, 407 • 

demonstrative, 408 

when to be paid, 400 * 

when interest is payable on, 108, 409 
Statutes of Limitation as to, 382 

LEGACY DUTY, 416 

LETTERS PATENT. See Coin* anils; Patents. 

LIEN, 

of transferee of bills of lading, &c,, who has made advances on the 
goods,' 80 

possessory, 32 , 

equitable, 32 

particular and general, 33, 30, 40, 41 
by expross contraot, 80 
implied, 30 

how it arises and is lost, 32 
in rospool of work or exponso, 34 
of auotionoor, 41 
iunkcopor, 34 
oonunon onrriors, 86 
shipowners, 36, 120 

broker eifooiing marine policy, 33, 41, 168 
factors, 37 
solicitors, 88 

not affected by Statutes of Limitation, 308 
piiarity of, to dobonturos, 318 
other persons, 41 
unpaid sellor, 83 at aeq. 

distinguished from stoppage in transitu, 84 
on purchase-moneys, 40 
effect of delivery on, 03 
maritime, 122 — 128 

for damage by collision, 122, 127 
for repairs and necessanos, 128 
for salvage, 124 

of seaman and master, for wages, 126, 127 
for towago and pilotage, 120, 127 
priorities, 126, 127 

LIES ASSURANCE, 

nature of contraot, 146, 147 

policies of, are now assignable by statute, 140, 149 

must be on life whoroin assured has interest, 148 

by husband on life of wife, 149 

indisputable, 149 

by a married woman on her own or her husband’s lilo, 160 
by husband or wife for benefit of other and of children, 160 
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LWITATIONj STATUTES OJ>\ Oh. X IX., pp. 3 Bo rt uf . 

policy and objoets of, 885 1 

bar remedy but do not extinguish right, 888, 887 
must be oxprossly pleaded, 888, 808, n. ( h ) 

23 Jao. 1, detinue, trover, account, debt, rent, 308 
rent, 8S6 

merchants’ accounts, 367 
Mercantile Law Amondinent Act, 1858... 367 
executor’s rights under, S87, 376, 376 
when time begins to ran, 368 — 878, 380, 386, 886 
apply to debts of married woman, 371, 373 
wife’s ante-nuptial debts, 871 <■ 

cause of aotion, what constitutes, 368—873, 380 
run, notwithstanding death, of creditor or debtor, 368 
or non-existence of executor or administrator, 386 
whoro cause of action arises after death of creditor or debtor, 369 
when time begins to run against personal representative, 360 
"right of personal representative to commcnco new action, 36!) 
oauso of action arises on breaoh of contract, 370 
where goods sold on credit, 870 
bill or noto payable at fixed time, 370 
on demand, 371 
as to oontraot of indemnity, 371 
whoro promisor disables himself or refuses, 371 
ns to trovor, conversion, detinue, 872 
torts, 372 
disabilities, 873 

arising after cause of action, 373 
existing wiion causo of aotion ariics, 873 
of plaintiffs, being infants or lunatics, 373 
married woman, 878 
defondants, 374 
ambassadors, 376 
joint debtors, 374 
successive, 375 

right of exeoutor of person dying under disability, 376 
acknowledgment or part payment, 376 et set- 
by one joint debtor or oo-oxooutor, 376 
by or to agent, 376, 378 
to stranger, 377 
by tenant for life, 378, n. (f) 
payment in goods, &o., 878 
appropriation of payments, 378 
as to specialty debts, 879 

statutory liability to pay money os calls, interest on debentures, $79 
when cause of aotion arises, 380 
on breaches of covenant, 380 
acknowledgment or part payment, 380 
mortgage debts, judgments, oharges on land, 381 
surety joining in covenant, 881 
collateral bonds, 381 

payments of interest, by whom, keep statute from running, 382 
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LIMITATION, STATUTES OV—oonUancd. 
judgment*, 882 
legacies, 882 

intestate's estate, 382 ‘ 

notions, &o. in oqnity, 388 
trusts, 883 — 88o 

notions against soparnf o estate of married woman, 384 
agent in fiduciary oapaoity, 384 
Trustco Act, 1888., .384 

whore oestui quo trurt may sue though trustee is barred, 386 

effect of fraud or unduo influence, 386 

laohos or stoieness of demand, >337 

trust moneys lent to tenant for life, 887 

trust for payment of debts, 388 

offeot of administration action, 388 

LONDON, 

custom of, os to wills, 389 

LORD TENTERDEN'S AOT. See Tmituden’s (Loud) Acr. 

LOSS AND EJNDJNd, H, 15 

LUNATICS, 

doolingH by, with properly, when valid, 484 

Lunacy Acts, 434 

limitation of notionR by, 373 

oltoot of lunacy on authority of agonl or banker, 210 


MAINTENANCE, 1 45 

MALINS’ ACT, 423 

MARINE INSURANCE, ' 

duty to disclose material faots, 146, 154 
material misatalomont, 147 
on property of alien enemy, 147 
underwriters, 150 
nature of the oontraot, 160 
premiums, 160 

subject-matter of insuranoo, 151 
moritimo adventure and perils, 151, 467 
gaming or wagering policies, 151, 162 
insurable interest, 161, 162 
“ lost or not lost,” 151 
on foreign ships, 162 
* honour ” policies, 152 
assignment of insured property, 152 
of policy, 153 

voltes insured; “valued,” “open,” and “floating” policy, 168 

form of policy, 163, 165, 454 

rules for oonstruotion of polioy, 153, 456 

risk, attaching of, 456, 457 

is a oontraot of indomnity, 164 



490 


INDEX. 


MARINE INSUBANOE— oooimuad. 
dotiblo insurance, 164 
roproaontations on effecting, 166 
oonolusion of oontradt, 166 
tho “ slip,” 166 ^ 

“ voyago ” and “ time ” polioios, 168 
deviation and delay, 166 
voyago, 166, 161 
warranty, 167 

Boaworthinoss, 167, 461, n. (r) 
brokor, 167 

losses, 168 f 

abandonment, 168 
adjustment, 169 

“ suing and labouring ” clause, 159 

“memorandum,” 169 

subrogation of insurer, 169 

ratification ol insuranoo made by another, 159 

barratry, 161, n. (4), 457 

MARITIME LIEN, 122. See Lien. 
priorities in, 127 

MARKET OVERT, 43. See Contjuot of Sale or (toons. 
MARKETS, 43 

MARRIAGE SETTLEMENTS 

may bo made by infants with sanolion of Court, 4.13 
effect of bankruptcy, 361 

MARRIED WOMEN. See Ilusiunn ; Wire, 
when agent of husband, 74, 76 
gifts by, 94 

to, 96, 420, 481 

life insurance by, 149, 160, 428, 431 
proprietary rights of, 419 at eeq. 
at oommon law, chattels personal in possession, 419 
paraphernalia, 420 
cbosos in action, 420—422 

nature of husband’s rights to, 420 — 422 
reduction into possession, 421 
reversionary, 422, 433 

MaUns’ Aot, as to assignment of, 428 
equity to a settlement out of, 422 
chattels real, 424 

equitable separate estate, 424 at seq. 
bow aoquixed, 424, 427 

wife can dispose of equitable interost only, 425 
restraint on anticipation, 425 
removal of, by Court, 426 
exists only during marriage, 425 
death of wife, husband entitled to undisposed of, 426, 431 
where wife deserted or judicially separated, 427 
devolution, 426 
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ill Villi I El) WOM I3N — continued. 

statutory separata ostato, <128 at act/. 

JU. W. 1*. AutSj 1882 to 1907... 428 — 432 
capacity to acquiro mid hold, 429 * 

accrual of title, 430 

provisions ns to settlements, 430 * 

romodioa for protection of sopnrnto ostato, J31 
investments, 430 

rights of, where gift to wifo and husband and third person, 431, 482 

liability of, on debts, 163 

indorsement of bills of exohnngc by, 204 

operation of Statutes of Limitation ns to, 371, 878, 381 

will of, 309, 120, 429, 431 

probate of will of, 399 

may be oxocutrix, 894 

infant, 432 

MAXIMS, PHRASES, &a,, 

inobilm aequuntur personam, G 

jus aeorosoendi inter mcroatores loaum non habet, 9 

nomo elut quod non liabet, 42, 178 

tw'pressio rorum qua taoite insunt nihil opmiur, 388 

MEMORANDUM IN WRITING. Flee Oomivor; PtnuiiB, BfvroiD op; 

I'lUWHl'.U. AK 1 I SlIXtiriY; HlONATtlUK. 

MEMORANDUM OP AHSOUl ATION. Seo Oompvny. 

MEUUANTIDH DAW AM END1U5NT ACT, 1856, 

roiiHidoraiion for guaranty, ucod not bo in writing, 174 
change in Arm of partners revokes guaranty, 175 
rights of Huroty on paying dobt, 176 
as to Statutes of Limitation in ease of accounts, 867 

in oaso of two or more joint debtors, 874, 
370, 381 

disabilities under, 373, 879 
acknowledgment signed by agent, 87G 

MERCHANDISE MARKS ACT, 1887 (60 & 61 Vici. o. 28), 
warranty undor, on solo, as to trade mark or description, 70 
forgery, &o. of trade mark, penalty for, 286 

MERCHANT SHIPPING ACTS, 31, 114. See Suits. 

MISSTATEMENT, INNOCENT, 
on sale, G7 

in contraot for policy, 146, 166 

MONEY, 

property in, passos by delivery, 42, 178 

MONOPOLIES, 
as to patonts, 240 
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MORTGAGE. See Bills or Halii; DninaiTtmEs. 
distinguished from pledge, 09 
of registered slup or share therein, ] 1 8 
priority of, 138, 318* 
of dohi may be abso^uto assignment, 142 
dood, donatio mortis causa of, 97 
mortgago-oompany’s debentures, 323 
by companies under Companies Clauses Act, 320 
on oompany’s property, must bo registered, 321, 321 
debt, interest on, 166 
when barred, 381 

MORTGAGEE, 

equitable, gift of deeds by, 90 

“ true owner ” under reputed ownership clause, 100, 858 

MOVABLES. See Personal Pnopum'. 

" what they are, 6 

c'ontrastod with real or immovable property, 0 
suocossion to, on death, 6 
" mohilia saqmntw personam,” 6 

MUSICAL COMPOSITION. Sea OomtGirr. 

NATURALIZATION, 114, 435, 436 

NEGLIGENOE 
of bailee, 26 
bailor, 31 

NEGOTIABLE INSTRUMENTS, 178 at seq. See Bills or ItaAOT. 
may satisfy debt, 172 
aro treated as money, 178 
defined, 179 

test of negotiability, 179 
bond fide holder, who is, 180 
negotiability by oustom, 181 
by estoppel, 182 
how created, 179 
of foreign instruments, 181 
instruments on their face not negotiable, 182 

NEWSPAPER, 
oopyright, 270 

NEXT OP KEN. <S'se Ken; Kindred. 

NOTICE 

of assignments, 136 

of charging order, 335 

to carrier or bailee to atop in transitu, G5 

of trust, 258, 292 

bankruptcy, 352 

NOVATION, 91, 172 
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OFFICIAL RECEIVER, See Bankhuftit; Companies. 
“ORDINARY” 

who is, 896 * 

OWNERSHIP, » 

reputed, 100, 365 
“ general ” or “qualified,” 1, 22 
joint, in common, or sovorsl, 9 


PAINTINGS. See OopyniGnT. ’ 

PARAPHERNALIA, 420 

PARTNERS, 
limited, 11 
liability of, 11 
Bovill’s Aot, 11 
oonooalod fraud by ono, 387 

PARTNERSHIP, 
what is, 9 
limited, 11 

distinguished from oo-ownorship, L0 
from company, 281 

onroroomont of judgments against, 831 
guarantee to or in rospaot of, 176 
when must bo registered, 288, 293 

PATENT, Oh. XIV., 240 el eeq. 

Letters Patent, what are, 240 
form of, Appendix, 468 
Statute of Monopolies as to, 240, 241 
subjoot-mattor of patent, what may bo, 241—248, 246 
no patent fox a principle, 242 

nor for discovery apart from invention, 248 
combination, 248 
“ manufacture,” 242 

“ truo and first invontor,” who is, 248, 247 
oommunioation from abroad, 244 
anticipation, prior usor, publication, 244 
utility, 246 

under tho Patents and Designs Aot, 1907.. .246 

“ patent,” “ patonteo,” and “ invention,” moaning of, 246 
who may apply for, 247 
to two or more jointly, 247 
application for, 247 
protection for, at oxhibition, 247 
specification, provisional and complete, 248 
disoonformity in, 249 
amendment of, 261 
advertisements, 261 
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PATENT — continued. 

comptroller and oxaminor, 250 
law offlcor, 250 

abandoned or void application, 251 
investigation of previous apocifioations, 251 
opposition to, 252 
grant of, 252 

when it may be refused, 264 
provisional protection, 268 
complete, 263 
loss or destruction of, 254 
extent and duration of, 264 ' 

prolongation of, 254 

rights of Ciown and officers of the Crown as to, 255 

user on board a foreign vessel, 256 

when patentee compelled io grant licences, 268 

revocation of, 268, 267 

worked outside tlio kingdom, 267 

assignment of, 258 

register, what to bo entorod on, 268 

equilablo rights, 258 

no notico of any trust, 2S8 

threats of legal proceedings!, 260 

falsely representing an arliolo to bo patented, 283, 259 

infringement, 280 

sending goods by post, whon not, 280 
remedies for, 2G0 

prolootion of foreign and colonial, 280 
conditions attached to sale of patented article; 281 
expired patent, trade mark, 219 

PAWN Oil PLEDGE. See Pawnbrokeb; Factors Acr. 
what it is, 28 

special property of pawnee in the goods, 28 
rights and liability of pawnor and pawnee, 28 
is not within the Bills of Salo Aota, 28 
distinguished from mortgage, 99 

PAWNBItOKEU, 

business of, is now regalated by Pawnbrokers Aot, 1872,., 29 
sale by, generally no warranty of title on, 71 

PAYEE 

of bill of exchange, 187 
PAYMENT, 

what supports plea of, 171 
set off as, 171 

by bids or cheques, 65, 172 
appropriation of, 378 
part, under s. 4 of Solo of Goods Act, 57 
place of, 171 

acknowledgment by, 377. See Limitation, Statutes op. 
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“PER PRO,” signature by, J92 

PERPETUITIES, 

personal property oan only bo tied up tor a limited poriod, 8 

PERSONAL PROPERTY, * 

oonirastod with roal or immovablo proporty, 6 
movable (but not loasehold) dovolvos according to domicile, 0 
no ostato in, 7 

limited intorosts in, created by sottlomonts, 7 
oxeoutory bequests of, 8 
porpotuitios in, 8 

no future intorosts in articles ''g-me ipso usu oonsumuntur , 8 
may bo owned by several jointly, S 
notions in respect of, 18 — 20 

PERSONAL REPRESENTATIVES. See Eyeoutobs aotd Adminishutobs. 

<i 

PHOTOGRAPH. See Ooevuiout. • 

PICTURES. See Coi'YEiairr. 

PILOTAGE, 
lion for, 127 

PJRAOY, See CorYiuaiiT; Uesiiins; Patents. 

PIRATES, -Kit), 401, n. (»•) 

PLEDGE. See Pawn. 

POLICIES OE ASSURANCE, 148 el any. See Emu, Life, Mabind 
Abheiianoe. 

assignment of, 1-10, 149 
premium, 147 

duty of assured to disoloso material faaiB, 146, 164 
whether avoidable lor innooonl misstatement, 146 
indisputable, 140 

POSSESSION, 12 et seq. 
moaning of, 12 
de facie, and in law, 12 
distinguished from right to possess, 14, 17 
transfer of, 16 

constructive, delivery of hoy, 16, 16 
of findor, 15 

of cestui qua trust, 18, n. (f) 

wlion /us tertii oan be set up in ootion os to, 19 

actions in rsspoot of, 18 — 20 

transfor of, on sale, 47 et seq. 

apparent, 99 

by grantor, ovidonco of fraud, 100 

of nogotiablo instrument is ovidonco of title, 178 at seq. 


POSSESSORY LIEN, 82 et seq. See Lien. 
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PRIMAGE, 461, 452, n. (i>) 

PRINCIPAL AND AGENT, Soo BAnawij Lira, 
agency, how created ,*74 

agonts may sign so as to ohargo principals, 60, CO, 75, 78 

agoney of wifo, 74 * 

from, nooossity, 74 

by ratification, 75 

general or special agent, 75 

agent contracting in his own namo, 78 

auctioneer, 78 

brokers, 77 et aeq. r 

factors, 80 

del credere agent, 82 

operation of Statutes of Limitation, 884 

revocation of authority by lunacy of principal, 210 

PRINCIPAL AND SURETY, 
guarantee, what is, 172 

two classes of, 173 
co-suroties, 173 

guarantee must bo in writing, 174 

must bo made to the person to whom dobtor is liablo, 174 

consideration need not appear in writing, 174 

effect of a ohango in a firm of partners, 175 

oontrnot botween principal and surety only, 176 

discharge of surety, 175 

suretyship between co-debtors, 177 

surety’s right to indemnity, 177 

whother surety may oall on prinoipal to disohargo debt, 177 
co-sureties, 173 

snroty entitled to all seouritios which creditor, has, 174, 170 
to contribution from oo-sureties, 178, 176 
and to securities, 174, 176 
Statutes of Limitation as to, 871 

PROBATE, 396. See Execdtoes ato Admenisiiutoeb ; Will. 
copy, 890 
ancillary, 398 
colonial, 808 
as evidence, 896 
as to foreign assets, 898 
grant by “ ordinary,” 396 

PROBATE, COURT OP, 

jurisdiction of, transferred to the High Court of Justioe, 396 

PROBATE DUTY, 414 

PROMISSORY NOTES, 212 
assignable, 140, 183 

Bills of Exchange Act, 1882, applies to, 212 

form of, 212 t 

definition of, 212 
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PROMISSORY NOTES — continued. 
inland or foreign, definition of, 212 
arc inoomploto until delivery, 213 

may lie mado by two or more makers jointly, or jointly and severally, 
218 e 

presentment of, 213 

application of provisions as to bills of exchange, 213 
liability of maker, 213 
• "10 U,” 214 

PROPERTY . Seo Personal Pbopebw. 
olosses of, 1, 3, 4, 8, 7 
“special,” 17 
qualified, 17 

is a bundle of rights, 17 
in debts, 18 

in chattels, how transferred, 42, 47 
in stolon goods, 44 

wlion it passes by aonlract Cor sale, 48 et iej. 

by transfer of bill of hiding, 72 

PUl'TOR, 

at auollon, 77 


RAILWAY COMPANIES, 28/5, 290, 308, 322 

winding-up of, or sebomo of ammgomoni by, 308 
(lobaniuro imlders of, romoily liy roeoivor and mining or, 822 
(vwution against, 322, 328 

RATIFICATION 
of agency, 75 

of algnaiuro to bill of exchange, 190, 191 
RECEIPT OE GOODS, BE 
RECEIVER, 

oquitnblo oxooution by, 386 

wlion appointed, 886 

application and order for, 337 

for dobonturo holdora, 319, 320, 321, 322 

“RECEIVING ORDER. See Bankruptcy. 

RECOGNIZANCE, 168 

RECORD, 

courts of, 167, n. (») 
debts of, 167 

RE-EXCHANGE, 199 

RELEASE 

of debt, 90, 91, 171 
of surety, 176 
O.P.P. 


32 
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■RENT, 

action forj wlion barred, 866 
REPRESENTATION » 

in contract for sale, distinguished from condition or warranty, (I 
in oases of insuraifco, TAG 

REPUTED OWNERSHIP, 100, 356. See Bankhuitoy. 
RESCISSION 

of contract for misrepresentation, 67 

RESIDUE, 
what is, 409 

RESPONDENTIA, 

„ definition of, 126 

RETAINER 

by executor or administrator, 405 
of statute barred debt, 868 

REVERSIONARY INTERESTS. See Mauhujd Women. 
wife’s power of dealing with, 122 


SALE, 42 et seq, See Oontbaot OF SALE. 

“ SALE OR RETURN,” 60 
SALVAGE, 124 
SAMPLE, 

implied oondition on solo by, 69 
SOIRE FACIAS, 168, 307 
SCRIP, 287, See Companies. 

SCULPTURE. See CoPYMflnT, 

SEAL 

of company, 190, 295, 316 

" SEAWORTHINESS,” 
what is, 167, 461, n. (r) 

SEPARATE ESTATE, 424. See Mahmud Women. 

SEQUESTRATION, 
writ of, 887 et seq. 

SET OEE 

as payment, 171 
as part payment, 67 
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SETTLEMENT.’. See BiNKituriOY; Elizadmh, Statute op; Maeeiaqe 

SETTLEMENTS. 

SilABG WAltBANTS, 305 » 

SHAKES, See Companies. » 

aro ohosos in notion, 132 
vesting of, in trustees, 111 
notioo of trust as to, 292 
oharging order on, 331, 335 
issue and allotment of, 236, 292, 299, 305 
oalls on, 287, 308. Sec Calls. ^ 
transfer of, under Companies Clauses Aot, 292 
Companies Aot, 301 
distinguished from stock, 287 
in ships, 111 

SHERIFF. Sec Execution; Fieri Facias. 
no warranty of title ion solo by, 71 
soizuro and sale by, 827, 331 

SHIPOWNER. Sen SlIll'S. 
whon a common carrier, 20 
lion of, 86 

SHIPS. See Maritime Ltp.n. 
moaning of "ship,” 111 

provisions of Mernhnnt Shipping Aot, 1801, respecting, 111 
doltnilion of “British ship” 1M 
who may own, ill 
alien emmet own, ill 
ragisirntlon of, 115 

proporiy in, to bo divided into sixty-four shares, 115 
there may ho joint owners of, 116 
joint owners need not bo partners, 116 
dispute between owners, 110 
trusts not to bo entered in register, 116 
but equities may bo enforood, 116 
trnnsfov of, or of shares in, 117 
not subject to Bills of Sale Acts, 103, 117 
transmiasion of, or of shares in, on death, 117 
transmission to unqualified porsnn, 117 
mortgago of, 118 

whon eortifloaio of mortgage or salo may be obtained, 139 
when ro-rogistration is necessary, 119 
transfer of registry, 119 
oliarlor-party, description of, 119, 152 
“ general ship, 11 35, 121 
froighl, what is, 110, 451, 453, 457, 458 
assignment of, 120 
lion for, 36, 120 
proceedings in rem, 121 

against company' owning ship, 121, n. (z) 

32 ( 2 ) 
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STUBS — rnntlnnrri. 
maritime lion, 122 

eollisioriB, damages, ho rw homo, 122, 121 
oxooptod*jn bill of lading, 161 
aalvago, 124 

compulsory pilolaifb, 124 
limitation of liability of shipowner, 123 
bottomry, 124 
respondentia, 126 

priorities of, and of bottomry, 120 
bUl of lading, 121, 450 
seamen’s wages, 126 • 

master of ship, when agont to contract for owner, 74 
averago, 128 

barratry, 151, n. (4), 451, 457 

SIGNATURE, 59, 76, 78, 190, 191, 192, 87S, 889 

SOLD NOTE, 79 

SOLICITOR, 

lien of, 38 et seq., 388 
attestation of bill of sale by, 105 
Statutes of Limitation os to oosta, 371 

“ SPECIAL PROPERTY,” 17, 22 

SPECIALTY DEBTS, 170 
priority of, abolished, 170 
Statutes of Limitation as to, 379 
calls are, 379 

SPECIFICATION. See Patents. 

STANNARIES, 289 

STATUTE MERCHANT, STATUTE STAPLE, 168, n. (p) 
STATUTES OF DISTRIBUTION. See Distribution, Statutes or. 
STATUTE OF ELIZABETH!. See Elizabeth, Statute of. 
STATUTE OF FRAUDS. See Frauds, Statute or. 

STATUTES OF LIMITATION. See Limitation, Statutes of. 
STOCK, 

in. companies, how differs from shores, 287 

STOLEN GOODS. See Lament Aot; Market Otort. 
sale of, 44 

owner can reoover from innoeent purchaser, 45 
possession of thief, 13 

STOP ORDER, 

when assignee of fund in Court may obtain, 187, 835 
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STOPPAGE IN TlUNSiril, 
when right arises, (I t 
whon trawiitm begins and ends, 84 
how right, exercised, 65 * 

oifoi'l of oxoroiso, 08 

how dofenlod, 85, (16 * 

by transfer of bill of lading, 60, 72 
oll'oot of vendor drawing bills for prior, 85 
of part delivery, 65 

SURETY. Sec Principal \nd Surety. 


TENANCY IN COMMON, 9 
of ships, 116 
under wills, 392 

TENTGRDEN’S (LORD) ACT 

as to contr nets of sale of goods, 52 

as to aolaiowlodgmonls under tho Statutes of Limitation, 375 

TESTE, Off WRIT, 320 

rnrauuNHON act 

proscribes periods during which Income may bo accumulated, 9 

TITLE. Sew Stolen Coons. 

gonorally nooossnry to pass properly on Halo of goods, 42 
cxcoption in emo of sale in market ovort, <13 
as to negotiable instruments, 178 
implied warranty of, on sale, 70 

TOWAGE, 
lion for, 126 

TRADE MARK, Oh. XTII„ 217. See Thatm Names. 
principles of law, 217, 226 
not altered by Acts, 226 
“get up ” of goods, 217 
defined, 218, 220 
function of, 220, 221 
> • of selector or importer, 218 

indicates producer, not thing produced, 218 
words, 218, 228 

must not bo moroly dosoriptivc, 218, 228 
must be distinctive, 219, 229 
names, 219, 221, 228, 238 

whon thoy cease to bo, 219 
where oxpired patent, 219 
where soveral persons of same name, 221 
for natural produols, 220 
must ho affixed to goods, 220 

right to, only in respect of particular kind of goods, 221 
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TRADE MARK — continued. 

whether there is “ properly ” in, 222 
infringement of, 222 — 225, 238 

fraud not nooowwi'y for injunction, 222 
sec tit as to^damagos or prolita, 221 
innooont infringer, 223 
account of profits or damages, 224 
actual deception not neocssary, 221 
probable deooption of ultimate purchaser sufficient, 225 
oarelessnoss of purohascr no defence, 225 
Trade Marks Acts, 225 

object of, 226 ,* 

effeot of, 226 
Trade Marks Aot, 1905, 
rules undor, 227 
t registration, 228, 286 
, application for, 228 

placo of, 228, 285 

condition precedent to action, 227, 233 

trusts, 228 

is not notice, 227 

disclaimers, 230 

rofusal of, 230 

opposition lo, 281 

duration of, 282 

ronowal, 232 

of assignments, 232 

offset of, 282 

is evidence of validity, 283 
corrections and alterations, 281 
reotifioation of register, 281 
under previous Acts, 234 
definitions, 228 
registrable, 228 
signatures, 228 
dovicos, 229 
invented word, 228 
distinotive, 229 
colours, 229 
old marks, 229 
calculated to deceive, 28 
scandalous, 230 

■ essential particulars, 230 
identical marks, 231 
associated marks, 231 
combined marks, 281 
serios of marks, 231 
assignment of, 232 
equities in inspect of, 282 
rights of proprietor, 238 
infringement, evidence of, 233 
misrepresentation in, 233 
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TRADE MARK — continued. 

Trado Marks Acit, 1006 — continued. 
standardization marks, 236 
SholBold marks, 226, 286 * 

cotton marks, 235 

international protection, 286 * 

criminal oflonooa in relation to, 236 
ueo of Royal Arms, 236 
Merchandise Marks Acts, 286 

TRADE NAMES, 237 et seq. 

right to exclusive use of name for business, 287 
what are, 237 '• 

fraud in use of, not necessary to ground action, 238 
use of a man’s own name, 238 

TRESPASS, 
notion of, 18 

TROVER, 
action of, 19 

Statutes of Limitation as to, 372 
TRUST, 

in rogistor of ships, 116 

patents, 268 
trade marks, 228 
aompany, 141, 80 J 
In rolttllon io copyright, 206 
creation of, 92 
assignment of, 93 

moneys advanced to tenant for life, 887 
express and resulting, 884 
voluntary, avoidaneo of, 88, 361 
limitation of notions, aB to, 888 el nq. 

TRUSTEE ACT, 1888, 

effect of, as to Statutes of Limitation, 884. 

TRUSTEES, 

action of liespass by, 18, n. (<r) 
when debtors to oestui qua trust, 162 
* " notice to, of assignments, 186, 385 

Statutes of Limitation in actions against, 883 et scq. 

as to contribution betwoon, 871 

vesting in new, 141 

VLTRA VIRES, 

acts of direotors, 300, 816, 317, 820, n. (h) 

" UNDERTAKING ” 

of company, mortgage of, 320 
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UNDERWRITING 
shares, 386 

policies ol insnranoc^ 150 

r 

VENDOR AND PURCHASER See Ramus and Sale; Stoitaiiu in 
Transitu. 

lien of unpaid yonder, 63 

VESSEL, 

meaning of, 116 

VESTING DECLARATION 

on appointment of new trustees, 111 

VOLUNTARY SETTLEMENTS, See Bankruptcy , PiUUDDUiNT Con- 
veyance; Trust. 


WAGES, 

lien of eoonioii and mnstov for, 126, 127 
protected from garnialioc orders, 883 
priority in bankruptcy, 848 

WARRANT OP ATTORNEY, 189 

WARRANTY, 

collateral, on contract for sale, GO 
differonco botwcon, and a condition, 69 
as to trade mark or description on goods sold, 70 
of title to goods sold, 76 
in polioy of marine insurance, 167, 169 
. in charter-party, 452 


WARREN, 
free, 4 

WEDDING PRESENTS 

are separate estate, 96, n. (J) 

WIPE. See Husband; Married Women. 1 

when agent to pledge husband's credit, 74 
gift by husband to, 94, 420 
equity of, to a settlement, 422 
right of husband to administration of estate of, 401 
rights of, under hnsbond’s intestacy, 409, 410, 412 

WILL. See Devolution or Proserty on Death; Executors and Ad- 
ministrators ; LEGACIES. 

of personalty, history of testamentary power, 96, 389 
customs of London, York, and Walos, 389 
fflinoup&tive, at common law, 389 
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W L Uj — continued. 

Statute o£ Prauds as to, 880 

Wills Act, 1837... 389, 489 - 

necossary formalities, 389, 390, 442 _ 

•what personal property may bo disposed of,. 890, 440 
, gift to attesting witness, 891, 443 
infant, incapable of making, 391 
speaks from death, 391, 444 ' 

lapse of bequest, 391 

exception when legatee is child or othor issue of testator, 391, 446 
bequest of debts in particular place, 171 
joint tenancy or tenancy in common — gift to a class, 892 
revocation of, 392, 443, 444 
executors, appointment of, 398 

where none, administration own teetamento annexo, 393 
probate of, 396 at aeq. 

copy, as evidenoe, 396 

relates book to doath, 897 * 

enables executor to sue in English but not in foreign Court, 308 
form and validity depend on damioile of testator, 398 
Lord Kingsdown’s Act, 399 
colonial probates, 898 
in execution of power, 898 
of married woman, 898, 420 
administration of assets, 400 
logaoios, 407 
rosiduo, what is, 409 ' 

WILLS ACTS, 
text, 439 

WINDING-UP OP COMPANIES. See Coawanies. 

WOliK, 

contract to do, 64 

WB1T. See Execution; PTeri Pachas; Sequestration. 


THE END. 
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